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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern 
Division. 

No.  21792-S 

GLADYS  M.  SHORES, 

Plaintiff, 
vs. 

HENDY  REALIZATION  CO.,  a  corporation 
(formerly  The  Joshua  Hendy  Iron  Works), 
A.  J.  MAYMAN,  C.  B.  MOORES,  E. 
PRICE,  A.  E.  WEBBER  and  W.  R.  BAS- 
SICK,  individually  and  as  the  Directors  of 
Hendy  Realization  Co.,  ELMER  M.  HY- 
LANI),  MORRIS  LEVIT,  FIRST  DOE, 
SECOND  DOE  and  THIRD  DOE, 

Defendants. 
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RECORD  ON  REMOVAL  [1*] 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

I,  H.  A.  van  der  Zee,  County  Clerk  in  and  for 
the  City  and  County  of  San  Francisco,  and  ex 
officio  Clerk  of  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  City  and  County  of 
San  Francisco,  do  hereby  certify  that  the  i)apers 
attached  hereto  consisting  of: 

Complaint ; 
Demurrer ; 

Notice  of  intention  to  file  petition  and  bond 
for  removal  and  of  presentation  of  same  to 
court  for  acceptance; 

Petition  for  removal  of  cause  to  the 
Southern  Division  of  the  District  Court  of 
the  United  States  for  the  Northern  District 
of  California; 

Bond  on  removal; 

constitute  a  full,  true,  and  correct  copy  of  the 
record  of  the  within  entitled  action  now  on  file 
in  my  office. 

Dated:  February  25,  1941. 

(Seal)  H.  A.  VAN  DER  ZEE, 

County     Clerk     and     ex     officio 
Clerk  of  the   Superior  Court 
in     and     for     the     (^ity     and 
County    of    San    Francisco, 
By     E.  WALL,    Deputy  (Uerk.   [2] 


*Pafre    numbering    appearing    at    foot    of    page    of    original    certified 
Transcript    of    Eecord. 
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In  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  City  and  County  of  San  Fran- 
cisco. 

No.  299911 


GLADYS  M.  SHORES, 


Plaintiff, 


vs. 


HENDY  REALIZATION  CO.,  a  corporation, 
(formerly  The  Joshua  Hendy  Iron  Works), 
A.  J.  MAYMAN,  C.  B.  MOORES,  E. 
PRICE,  A.  E.  WEBBER  and  W.  R.  BAS- 
SICK,  individually  and  as  the  Directors  of 
Hendy  Realization  Co.,  ELMER  M.  HY- 
LAND,  MORRIS  LEVIT,  FIRST  DOE, 
SECOND  DOE  and  THIRD  DOE, 

Defendants. 

COMPLAINT  FOR  DECLARATORY  RELIEF; 
FOR  INJUNCTIVE  RELIEF,  AND  FOR 
CANCELLATION  OF  CERTAIN  STOCK 
CERTIFICATES. 

The  above  named  plaintiff  complains  of  the  a1)()ve 
named  defendants,  and  each  of  them,  and  for  (*ause 
of  action  alleges: 

I. 

At  all  of  the  times  herein  mentioned,  defendant 
Hendy  Realization  Co.  has  been,  and  now  is,  a 
corporation,  duly  organized  and  existing  mider  and 
by  virtue  of  the  laws  of  the  State  of  California; 
prior  to  on  or  about  December  4,  1940,  the  name 
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of  said  corporation  was  The  Joshua  Hendy  Iron 
AVorks,  and  it,  is  hereinafter  sometimes  referred 
to  as  such;  on  or  about  said  last  mentioned  date, 
said  corporate  name  was,  by  amendment  of  the 
Articles  of  Incorporation  of  said  company,  clianged 
to  Hendy  Realization  [3]  Co.;  said  company  will 
hereinafter,  for  convenience,  sometimes  be  referred 
to  as  the  ''Hendv  Co." 

II. 

Plaintiff  does  not  now  know  the  true  names  of 
the  defendants  herein  sued  under  the  fictitious 
names  of  First  Doe,  Second  Doe  and  Third  Doe, 
but  prays  that  when  said  true  names  are  ascer- 
tained they  may  be  inserted  herein  in  place  and 
stead  of  said  fictitious  names. 

III. 

Since  on  or  about  March  24,  1936,  the  above 
named  defendants,  Mayman,  Moores,  Price,  Web- 
ber and  Bassick,  continuously  have  been,  and  now 
are,  the  duly  appointed,  qualified  and  acting-  Di- 
rectors of  the  Hendy  Co. ;  from  on  or  about  ]\Iarch 
24,  1936,  and  continuously  thereafter  up  to  on  or 
about  November  15,  1940,  the  above  named  de- 
fendants, Bassick,  Hyland,  Levit,  First,  Doe,  Sec- 
ond Doe  and  Third  Doe,  were  employees  of  Hendy 
Co.  and  as  such  were,  during-  said  ])eriod,  fully 
compensated  for  services  rendered  to  said  cor- 
poration; plaintff  is  informed  and  believes,  and 
therefore  alleges,  that  for  said  ])eri()d  commencing 
on  or  about  March  24,  1936  and  ending  on  or  about 
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November  15,  1940,  the  said  defendant  Bassick 
was  continuously  the  duly  appointed,  qualified  and 
acting  President  and  General  Manager  of  Hendy 
Co. ;  plaintiff  is  further  informed  and  believes,  and 
therefore  alleges,  that  none  of  said  defendants 
Hyland,  Levit,  First  Doe,  Second  Doe  or  Third 
Doe  were  officers  of  said  corporation  at  any  time 
during  said  last  mentioned  period. 

IV. 

Plaintiff  is  now,  and  continuously  since  March 
24,  1936  has  been,  the  owner  of  three  hundred  three 
and  one-  half  (3031/2)  shares  of  the  capital  stock 
of  Hendy  Co.  [4] 

V. 

No  demand  has  been  made  by  plaintiff  upon  de- 
fendant Hendy  Realization  Co.  to  bring  this  action, 
for  the  reason  that  defendants  Mayman,  Price, 
Webber  and  Bassick  constitute  the  entire  Board 
of  Directors  of  said  corporate  defendant,  and,  to- 
gether with  defendants  Hyland,  Levit,  First  Doe, 
Second  Doe  and  Third  Doe,  are  the  persons  against 
whom  relief  is  herein  sought;  the  making  of  de- 
mand upon  said  defendants  Mayman,  Moores,  Price, 
Webber  and  Bassick,  as  the  Directors  of  the  de- 
fendant Hendy  Co.,  would  therefore  ])e  a  useless 
and  idle  act;  the  Hendy  Co.  has  accordingly  b(UMi 
named  as  a  party  defendant  herein,  and  this  action 
is  brought  for  and  on  behalf  of  said  corj)oration 
and  all  stockholders  thereof,  other  than  defendants 
Bassick,    Hyland,    T.evit,    First    Doe,    Second    Doe 
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and  Third  Doe,  as  the  holders  of  the  twenty-two 
hundred  twelve  and  one-half  (22121/2)  shares  of 
said  corporation  distributed  to  them  in  the  man- 
ner and  imder  the  circumstances  set  forth  in  Para- 
grax-)h  XV  of  this  complaint. 

VI. 

On  or  about,  March  4,  1935,  The  Bank  of  Cali- 
fornia National  Association,  a  cor])oration,  Moore 
Dry  Dock  Company,  a  corporation,  and  Baker- 
Hamilton  &  Pacific  Company,  a  corporation,  as 
creditors  of  the  Hendy  Co.,  filed  a  joint  petition 
in  the  United  States  District,  C^ourt  for  the  North- 
ern District  of  California,  Southern  Division,  for 
the  corporate  reorganization  of  said  company  under 
the  provisions  of  Section  77B  of  the  National  Bank- 
ruptcy Act;  on  March  21,  1935,  said  United  States 
District  Court,  being  satisfied  that  said  petition 
was  properly  filed  and  that  the  same  complied  in 
all  respects  wdth  the  provisions  of  said  Section 
77B  of  the  Bankruptcy  Act,  entered  its  order  ap- 
proving said  petition  as  properly  filed  imdor  said 
Section  [5]  77B ;  the  proceedings  thus  commenced 
in  said  United  States  l^istrict  Court  were  entitled 
'*In  the  Matter  of  The  Joshua  Hendy  Iron  Works, 
a  corporation,  Debtor'',  and  were  numbered  25937-S 
in  the  records  of  said  court. 

VII. 
On    September    25,    1935,    the    above    mentioned 
creditors  of  the  Hendv  Co.  who  filed  the  original 
petition   for  the   corporate    reorganization   of   said 
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company,  as  aforesaid,  together  witli  Albertie  N. 
Hendy,  a  stockholder  of  said  company,  filed  in  said 
reorganization  proceedings  a  proposed  plan  for 
the  reorganization  of  said  company;  said  Plan  of 
Reorganization  was  thereafter  fully  and  in  all  re- 
spects accepted  by  creditors  and  stockholders  of 
the  Hendy  Co.  whose  interests  were  affected  tliere- 
by,  as  required  by  the  provisions  of  said  Section 
77B  of  the  Bankruptcy  Act,  and  on  March  24,  1936, 
by  order  duly  given  and  made  by  Hon.  A.  F.  Sure, 
one  of  the  judges  of  said  United  States  District 
Court,  said  Plan  of  Reorganization  was  approved 
and  confirmed,  and  the  Hendy  Co.,  as  the  debtor 
in  said  reorganization  proceedings,  was  autliorized, 
empowered  and  directed  to  forthwith  reorganize 
and  put  into  effect  and  carry  out  the  provisions 
of  said  Plan  of  Reorganization  and  the  orders  of 
said  United  States  District  Court  relative  thereto. 

VIII. 

At  the  time  of  the  approval  by  said  United 
States  District  Court  of  said  Plan  of  Reorganiza- 
tion, as  aforesaid,  there  were  forty-four  hundred 
and  twenty-five  (4425)  shares  of  the  capital  stock 
of  the  Hendy  Co.  outstanding,  and  the  said  com- 
pany, as  of  July  31,  1935,  had  outstanding  obliga- 
tions, both  secured  and  unsecured,  amounting  to 
approximately  Six  Hundred  Twenty-three  Thousand 
One  Hundred  and  Seventy  and  14/lOOths  Dollars 
($623,170.14);  under  the  terms  of  said  Plan  of 
Reorganization,   said   obligations   were   reduced   by 
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from  ten  per  cent  (10%)  to  [6]  fifteen  per  cent 
(157o),  depending  upon  their  classification,  and 
payment  of  all  of  said  ol}ligations  was  deferred 
for  a  i)eriod  of  five  years;  the  total  amount  of  said 
obligations,  as  reduced  and  deferred  under  said 
Plan,  amounted  to  the  sum  of  Five  Hundred  Forty- 
nine  Thousand  Three  Hmidred  Seventeen  and 
04/lOOths  Dollars  ($549,317.04). 

IX. 

Paragraj)!!   i](a   of  said   Plan   of  Reorganization 
provided  as  follows: 
^'G.     Capital  stock. 

4425  shares  of  the  capital  stock  of  the  debtor 
corporation  are  now  outstanding,  said  shares 
having  a  book  value  of  $212,898.51.  hwX  no 
actual  value. 

In  consideration  of  the  extensions  granted 
by  the  creditors  and  of  the  reduction  of  their 
claims  in  the  sum  of  $73,853.06,  as  aforesaid, 
the  stockholders  shall  ai)|)ropriately  endorse  and 
deliver  the  stock  held  by  them  to  the  Board  (^f 
Directors  of  the  debtor  corporation,  appointed 
as  hereinafter  provided,  to  l)e  held  hj  said 
Board  as  follows: 

1.  50%  of  the  shares  so  de])osited  by 
each  stockholder  shall  be  luOd  in  trust 
and  voted  by  said  Board  for  a  ])eriod  of  o 
years,  and  thereafter  until  the  extended 
obligations  are  fully  paid,  so  as  to  leave 
the  management  of  the  debtor  corporation 
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during  such  period  in  the  hands  of  its 
creditors.  The  Board  shall  have  full  power 
to  vote  said  stock,  including  the  j)o\ver 
to  vote  for  a  reorganization  of  the  caj)ital 
structure  of  the  debtor  corporation  so  as 
to  provide,  at  any  time,  for  an  issue  of 
one  or  more  classes  of  preferred  stock  and 
the  exchange  therefor  of  any  part  or  all 
of  the  unsecured  liabilities  of  the  debtor 
corporation.  Upon  the  expiration  of  5 
years  and  the  payment  in  full  of  the  ex- 
tended obligations,  such  shares  shall  be 
returned  to  their  respective  owners. 

2.  The  remaining  50%  of  the  shares 
so  delivered  by  each  stockholder  shall  be 
held  by  said  Board  free  and  clear  of  any 
claim,  right,  title  or  interest  therein  l)y 
such  stockholder,  to  be  distributed  by  said 
Board,  in  its  sole  discretion,  either  in  whole 
or  in  part,  to  the  managing  officers  thereof, 
as  a  reward  for  management  and  the  suc- 
cessful rehabilitation  of  the  company's 
affairs. '  ^ 

X. 
Paragraph!    8    of    said    Plan    of    Reorganization 
provided  in  [7]  part  as  follows: 

^^8.     Effect. 

While  this  plan  of  reorganization  will  not 
expunge  any  of  the  liabilities  of  the  d(0)1()r 
corporation  by  transferring  them  into  ca])ital, 
it  will  definitely  j)ostpone  the  payment  of  both 
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principal  and  interest  on  prereceivership  obli- 
gations (excepting  from  proceeds  of  assets 
already  allocated  as  security  and  therefore  not 
available  for  working  capital)  for  a  sufficiently 
long  period  to  give  the  new  management  an 
opportunit}'  to  resuscitate  the  debtor  corpora- 
tion, while  at  the  same  time  the  rate  of  interest 
is  materially  reduced.  The  mere  deferment  of 
payment  does  not,  of  course,  satisfy  either  ])]'in- 
cipal  or  interest;  but  it  is  manifest  that  the 
definite  postponement  of  the  payment  of  all 
interest  and  prereceivership  liabilities  for  five 
years  (so  that,  during  such  j)eriod,  the  de])tor 
corporation  will  only  be  required  to  pay  its 
current  operating  expenses,  taxes,  and  the  small 
balance  of  its  receivership  accomits),  will  afford 
the  new  management  a  reasonable  opportunity 
for  rehabilitation.  If  the  affairs  of  the  debtor 
corporation  cannot  be  restored  within  this  pe- 
riod, drastic  measures,  perhaps  even  abandon- 
ment, will  be  necessary.  If,  however,  substan- 
tial progress  is  made,  any  necessary  further 
funding  should  be  readily  accomplished.'' 

XI. 

Immediately  subsequent  to  the  confirmation  of 
said  Plan  of  Reorganization  by  the  said  United 
States  District  (V)urt  on  March  24,  1936,  as  afore- 
said, and  pursuant  thei*eto,  defendants  Mayman, 
Moores,  Price,  Webber  and  Bassick  ])ecame  the 
Directors  of  the  Hendv  Co.,  and  as  such   ])ecame 
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the  Voting  Trustees  of  the  fifty  per  cent  (50%) 
of  the  outstanding  stock  of  said  company  which  was 
retained  by  its  stockholders  under  Paragraph  6G1 
of  said  Plan,  and  as  such  Directors  and  Voting 
Trustees  said  defendants  proceeded  to  carry  the 
said  Plan  into  effect;  the  affairs  of  the  Hendy 
Co.  ever  since  have  been  and  now  are  conducted 
by,  and  the  business  of  said  company  ever  since 
has  been  and  now  is  managed  under  the  supervision 
of,  said  last  named  defendants,  as  such  Directors. 

XII. 

Prior  to,  and  at  the  time  of,  the  confirmation  of 
said  Plan  of  Reorganization  on  March  24,  193(), 
as  aforesaid,  plaintiff  [8]  was  the  owner  of  six 
hundred  and  seven  (607)  shares  of  stock  of  The 
Joshua  Hendy  Iron  Works;  subsequent  to  said 
confirmation  date,  and  pursuant  to  the  provisions 
of  Paragraph  6G  of  said  Plan  of  Reorganization, 
plaintiff  deposited  her  said  six  himdred  and  seven 
(607)  shares  with  said  defendants  May  man, 
Moores,  Price,  Webber  and  Bassick,  as  the  Direc- 
tors of  The  Joshua  Hendy  Iron  Works;  upon  such 
deposit  there  was  executed  between  plaintiff  and 
said  last  named  defendants,  in  duplicate,  a  Trustees' 
Receipt  and  Certificate  evidencing  ownership  l)v 
plaintiff  thereafter  of  an  agggregate  of  three  hun- 
dred three  and  one-half  (3031/4)  shares,  that  is  to 
say,  fifty  per  cent  (50%)  of  plaintiff's  said  original 
shareholdings,  which  shares  were  thereafter  lield 
bv   said  last  named   defendants   as   such   Directors 
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and  Trustees,  pursuant  to  the  terms  of  Paragrapli 
6G1  of  said  Plan  of  Reorganization  and  said  Trus- 
tees' Receipt  and  Certificate,  u])  to  December  21, 
1940;  the  other  fifty  per  cent  (50%)  of  phiintiff^s 
said  original  shareholdings,  that  is  to  say,  three 
hundred  three  and  one-half  (303%)  shares,  which 
were  deposited  with  defendants  Mayman,  Moores, 
Price,  AVebber  and  Bassick,  as  aforesaid,  were  there- 
after held  by  said  last  mentioned  defendants,  as  the 
Directors  of  the  Hendy  Co.,  pursuant  to  Paragraph 
6G2  of  said  Plan,  until  on  or  about  December  20, 
1940,  when  they  were  disposed  of  in  the  manner 
described  in  Paragraph  XV  of  this  complaint. 

XIII 

On  or  about  November  4,  1940,  the  Hendy  Co. 
granted  an  option  to  MacDonald  &  Kahn,  Inc.,  a 
corporation,  for  the  sale  of  the  Hendy  Co.'s  Sunny- 
vale, California,  i}lant  and  equipment,  which  ])ro])- 
erties  represented  the  principal  and  all  o])erating 
assets  of  said  company;  on  November  15,  1940,  Mac- 
Donald  &  Kahn,  Inc.  exercised  said  option  and 
purchased  said  pro])erties  for  an  amount  which 
plaintiff  is  informed  and  believes,  and  therefore 
alleges,  was  slightly  in  excess  of  Four  Hundred 
Thousand  Dollars  [9]  ($400,000),  and  ])laintife  is 
further  informed  and  believes,  and  therefore  al- 
leges, that  said  sale  has  been  fully  consummated ; 
since  its  incorporation  in  1906  the  Hendy  Co.  has 
been,  and  continuously  up  to  on  or  about  Novem- 
ber 15,  1940  was,  engaged  in  the  general  foundry 
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and  metal  products  manufacturing  business,  with 
the  production  department  of  its  business  being- 
conducted  entirely  at  said  Sumiyvale  plant ;  by 
reason  of  the  sale  of  said  principal  and  all  of  the 
operating  assets  of  the  company,  i.e.,  the  said 
Sunnyvale  plant  and  equipment,  the  continuation 
of  the  comj)any  in  the  said  business  has  now  l)een 
rendered  impossible. 

XIV 

Since  the  confirmation  of  said  Plan  of  Reorgan- 
isation of  the  Hendy  Co.  on  March  24,  1936,  no 
dividends  have  been  paid  or  declared  upon  any  of 
the  outstanding  stock  of  said  company,  and  said 
company  has  not,  at  any  time  since  said  last 
mentioned  date,  been  financiallv  in  a  condition 
which  w^ould  permit  of  the  payment  of  such  divi- 
dends; plaintiff  is  informed  and  believes,  and 
therefore  alleges,  that  on  November  15,  1940,  the 
date  of  the  above  mentioned  sale  of  the  principal 
and  all  operating  capital  assets  of  the  Hendy  Co. 
to  MacDonald  &  Kahn,  Inc.,  there  still  remained 
unpaid  more  than  Two  Hundred  Thousand  Dollars 
($200,000)  of  the  Approximate  Five  Hundred 
Forty-nine  Thousand  Three  Hundred  Seventeen  and 
04/lOOths  Dollars  ($549,317.04)  of  reduced  and 
deferred  obligations  of  the  Hendy  Co.  covered  ])y 
said  Plan  of  Reorganization ;  subsequent  to  Novem- 
ber 15,  1940,  all  of  said  remaining  Two  Hundred 
Thousand  Dollars  ($200,000)  or  more  of  reduced 
and  deferred  obligations  covered  by  said  Plan  of 
Reorganization  were  fully  paid,  but  plaintiff  is 
informed  and  believes,  and  therefore  alleges,  that 
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in  ()]'doT  to  make  sueli  payment  the  above  named 
defendants  Mayman,  Moores,  Price,  Webber  and 
Bassick,  as  tjie  Directors  of  the  Hendy  Co.,  were 
forced  to,  and  did,  resort  to  the  moneys  derived 
from  the  said  sale  of  capital  assets  [10]  of  the 
Hendy  Co.  to  MacDonald  &  Kahn,  Inc. 

XV. 

Plaintiff  is  informed  and  believes,  and  therefore 
alleges,  that  sliortly  prior  to  December  20,  1940,  the 
exact  date  being  at  this  time  miknown  to  plaintiff, 
and  notwithstanding  the  matters  hereinabove  al- 
leged, defendants  Mayman,  Moores,  Price,  Webber 
and  Bassick,  acting  as  the  Board  of  Directors  of 
the  Hendy  Co.,  and  pursnant  to  Paragraph  6G2  of 
the  said  Plan  of  Reorganization  of  the  Hendy  Co., 
proceeded  to  distribnte  to  defendants  Bassick,  Hy- 
land,  Levit,  First  Doe,  Second  Doe  and  Third 
Doe  all  of  the  twenty-two  hnndred  twelve  and  one- 
half  (2212-1/2)  shares  of  stock  of  said  company 
previonsly  held  by  said  Directors  under  said  Para- 
graph 6G2  of  said  Plan,  which  twenty-two  hundred 
twelve  and  one-half  (2212-1/2)  shares  represent  the 
fifty  ])er  cent  (50%)  of  the  stock  of  said  company 
outstanding  on  ^larch  24,  1936,  and  surrendered  to 
defendants  Mayman,  Moores,  Price,  Webber  and 
Bassick,  as  the  Directors  of  the  Hendy  Co.,  by 
plaintiff*  and  the  other  then  stockholders  of  said 
company,  pursuant  to  Paragra])h  6G  of  said  Plan 
of  Reorganization;  llu^  exact  proportions  in  which 
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.said  twenty-two  hundred  twelve  and  one-half 
(2212-1/2)  shares  of  stock  were  distributed  to  said 
defendants  Bassick,  Hyland,  Levit,  First  Doe,  Sec- 
ond Doe  and  Third  Doe  is  at  this  time  unknown  to 
plaintiff. 

XVI. 
On  December  20,  1940,  proceedings  for  the  wind- 
ing up  and  dissolution  of  the  Hendy  Co.  were  com- 
menced by  the  adoption  of  a  resolution  by  the  vote 
of  persons  allegedly  entitled  to  vote  and  holding 
shares  representing  fifty  per  cent  (50%)  or  more 
of  the  voting  power  of  all  of  the  outstanding  capital 
stock  of  said  company,  stating  the  election  of  the 
Hendy  Co.  and  its  stockholders  to  wind  up  its  af- 
fairs and  voluntarily  dissolve;  on  or  about  [11] 
December  21,  1940,  notice  of  the  commencement  of 
such  dissolution  proceedings  was  mailed  by  defend- 
ant Mavman,  as  Secretarv  of  the  Hendv  Co.,  to 
plaintiff  and  all  other  stockholders  and  Voting 
Trustees'  Receipt  and  Certificate  holders  of  said 
company,  which  said  notice  was  received  by  plaintiff 
on  or  about  December  23,  1940. 

XVII. 

On  December  21,  1940,  at  a  duly  and  regularly 
called  meeting  of  the  Board  of  Directors  of  the 
Hendy  Co.,  defendants  Mayman,  Moores,  Price, 
Webber  and  Bassick,  acting  as  the  Directors  of  said 
com})any,  proceeded  to  terminate  the  Voting  Trust 
created  by  Paragraph  6G  of  said  Plan  of  Reorgani- 
zation of  the  Hendy  Co.  and  to  declare  a  first  liqui- 
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dating  dividend  of  Forty-  five  Dollars  ($45)  per 
share  in  favor  of  plaintiff  and  the  other  holders  of 
all  of  the  then  outstanding  Trustees'  Receipts  and 
Certificates  of  the  Hendy  Co.  issued  pursuant  to 
Paragraph  601  of  said  Plan  of  Reorganization;  on 
said  last  mentioned  date  there  were  outstanding 
Trustees^  Receipts  and  Certificates  of  the  Hendy 
Co.  evidencing  ownership  of  a  total  of  nineteen 
hundred  seven  and  three-quarters  (1907-3/4)  shares 
of  the  capital  stock  of  said  company,  three  hundred 
three  and  one-half  (303-1/2)  of  which  then  were, 
and  now  are,  owned  by  plaintiff;  in  declaring  said 
first  li(iuidating  dividend  of  Forty-five  Dollars 
($45)  per  share,  as  aforesaid,  defendants  Mayman, 
Moores,  Price,  Webber  and  Bassick,  as  the  Direc- 
tors of  the  Hendy  Co.,  specifically  excluded  from 
participation  therein  the  tw^enty-two  hundred  tw^elve 
and  one-half  (2212-1/2)  shares  of  stock  of  said 
company  previously  distributed  by  them  to  defend- 
ants Bassick,  Hyland,  Levit,  First  Doe,  Second  Doe 
and  Third  Doe,  as  aforesaid. 

XVIII. 

Defendants  Mayman,  Moores,  Price,  Webber  and 
Bassick,  as  the  Directors  of  the  Hendy  Co.,  contend 
that  the  affairs  of  said  [12]  company  have  been  suc- 
cessfully rehabilitated,  and  in  accordance  with  this 
contention  have  distributed  to  defendants  Bassick, 
Hyland,  L(^vit,  First  Doe,  Second  Doe  and  Third 
Doe,  as  the  alleged  managing  officers  of  the  Hendy 
Co.,  said  twenty-two  hundred  twelve  and  one-half 
(2212-1/2)  shares  of  the  outstanding  stock  of  said 
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company,  pursuant  to  Paragraph  6G2  of  said  Plan 
of  Reorganization,  all  as  set  forth  in  Paragraph 
XV  of  this  complaint;  by  reason  of  such  distribu- 
tion of  said  stock  to  said  defendants  Bassick,  Hy- 
land,  Levit,  First  Doe,  Second  Doe  and  Third  Doe, 
all  defendants  contend  that  defendants  Bassick,  Hy- 
land,  Levit,  First  Doe,  Second  Doe  and  Third  Doe, 
as  the  owners  of  said  stock,  will  be  entitled  to  re- 
ceive future  liquidating  dividends  declared  by  the 
Hendy  Co.  upon  an  equal  pro  rata  basis  with  plain- 
tiff and  the  other  stockholders  of  the  Hendy  Co. 
who,  under  the  i>rovision.s  of  Paragrai)h  6G  of  said 
Plan,  were  required  to  surrender  said  twenty-two 
hundred  twelve  and  one-half  (2212-1/2)  shares  to 
defendants  Mayman,  Moores,  Price,  Webber  and 
Bassick,  as  aforesaid;  and  defendants  Mayman, 
Moores,  Price,  Webber  and  Bassick,  as  Directors  of 
the  Hendy  Co.,  have  threatened  to,  and  will  unless 
restrained  by  an  order  of  this  court,  cause  future 
liquidating  dividends  declared  by  the  Hendy  Co. 
to  be  paid  to  said  defendants  Bassick,  Hyland,  Levit, 
First  Doe,  Second  Doe  and  Third  Doe,  upon  said 
twenty-two  hmidred  twelve  and  one-half  (2212-1/2) 
shares  now  collectively  held  by  them,  u|)on  an  equal 
pro  rata  basis  with  plaintiff  and  the  other  stock- 
holders of  the  Hendy  Co.;  plaintiff  is  informed  and 
believes,  and  therefore  alleges,  that  there  will  here- 
after be  available  for  distribution  by  the  Hendy  Co. 
to  its  shareholders,  as  liquidating  dividends,  an 
amount  in  excess  of  Sixty  Thousand  Dollars  ($60,- 
000),  more  than  tifty  ])er  cent  (50%)  of  which  will  be 
paid  by  defendants  Mayman,  Moores,  Price  Webber 
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and  Bassiek,  as  the  Directors  of  [13]  the  Hendy 
Co.,  to  defendants  Bassick,  Hyland,  Levit,  First 
Doe,  Second  Doe  and  Third  Doe,  on  said  twenty- 
two  himdred  twelve  and  one-half  (2212-1/2)  shares 
now  held  by  them,  unless  such  payment  is  restrained 
by  an  order  of  this  court;  plaintiff  contends  that 
the  term  ''successful  rehabilitation",  as  used  in 
Paragraph  6G2  of  said  Plan  of  Reorganization, 
contemplated  full  ])ayment  of  the  reduced  and  de- 
ferred obligations  covered  by  said  Plan  out  of  earn- 
ings of  the  Hendy  Co.  derived  from  the  operation 
of  its  business  as  a  going  concern,  to  the  end  that 
the  capital  assets  thereof  might  be  preserved  for 
the  benefit  of  the  stockholders,  and  to  the  end  that 
the  control  and  management  of  the  affairs  of  the 
company  as  a  going  concern  might  be  ultimately  re- 
turned to  said  stockholders;  that  said  term  ^^success- 
ful  rehabilitation''  as  used  in  Paragraph  6G2  of 
said  Plan  did  not  contemplate  payment  of  said 
reduced  and  deferred  obligations,  or  any  part  there- 
of, out  of  proceeds  of  the  sale  of  all  operating  capi- 
tal assets  and  the  corporate  name  and  good  will 
of  the  Hendy  Co.,  followed  by  a  winding  up  and 
dissolution  of  said  company. 

XIX. 

By  reason  of  the  facts  hereinabove  set  forth, 
plaintiff  alleges  that  the  affairs  of  the  Hendy  Co. 
have  not  been  successfully,  or  at  all,  rehabilitated 
and  that  defendants  Mayman,  Moores,  Price,  Web- 
ber and  Bassick,  as  the  Directors  of  said  company, 
accordingly  had  no  right  or  discretion  in  the  matter 
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of  distributing  the  said  twenty-two  hundred  twelve 
and  one-half  (2212-1/2)  shares  of  said  company,  or 
any  of  said  shares,  to  defendants  Bassick,  Hyland, 
Levit,  First  Doe,  Second  Doe  and  Third  Doe,  as 
the  alleged  managing  officers  of  said  company,  either 
pursuant  to  Paragraph  6G2  of  said  Plan  of  Reor- 
ganization, or  otherwise,  and  that  said  share  dis- 
tribution wa^  therefore  illegal  and  void;  and  plain- 
tiff, by  reason  of  the  facts  hereinabove  set  forth, 
further  [14]  alleges  that  defendants  Mayman, 
Moores,  Price,  Webber  and  Bassick,  as  the  Di- 
rectors of  the  Hendy  Co.,  have  no  right  to  cause 
any  liquidating  dividends  hereafter  declared  by  the 
Hendy  Co.  in  favor  of  its  stockholders  to  be  paid  to 
said  defendants  Bassick,  Hyland,  Levit,  First  Doe, 
Second  Doe  and  Third  Doe  on  said  twenty-two 
hundred  twelve  and  one-half  (2212-1/2)  shares 
heretofore  distributed  to,  and  now  collectively  held 
by,  them,  as  aforesaid,  but  that  all  such  liquidating 
dividends  should  be  declared  only  in  favor  of,  and 
should  only  be  paid  to,  plaintiff  and  the  other  own- 
ers and  holders  of  the  nineteen  hundred  seven  and 
three-quarters  (1907-3/4)  shares  of  Hendy  Co.  stock 
which,  from  March  24,  1936  to  December  21,  1940, 
w^ere  subject  to  the  Voting  Trust  created  by  said 
Plan  of  Reorganization;  an  actual  controversy  has 
accordingly  arisen  as  to  the  rights  and  duties  of 
the  parties  hereto  with  respect  to:  (1)  the  provi- 
sions of  Paragraph  6G2  of  said  Plan  of  reorgani- 
zation; (2)  the  title  to  and  disposition  ot  the  twenty- 
two  hmidred  tw^elve  and  one-half  (2212-1/2)  shares 
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of  stock  of  said  company  heretofore  distributed  to, 
and  now  held  by,  said  defendants  Bassick,  Hyland, 
Levit,  First  Doe,  Second  Doe  and  Third  Doe,  as 
aforesaid;  and  (3)  the  future  distribution  of  all 
liquidating  dividends  hereafter  declared  by  the 
Hendy  Co.  in  favor  of  its  stockholders. 
Wherefore,  plaintiff  prays  as  follows: 

1.  For  a  judgment  declaring  and  determining  the 
rights  and  duties  of  the  parties  hereto  with  respect 
to  each  other  under  Paragraph  6G  of  said  Plan  of 
Reorganization ; 

2.  For  a  judgment  declaring  and  determining 
the  rights  and  duties  of  the  parties  hereto  with  re- 
spect to  the  disposition  of  the  twenty-two  hundred 
twelve  and  one-half  (2212-1/2)  shares  of  stock  of 
the  Hendy  Co.  heretofore  distributed  to,  and  now 
held  by,  defendants  Bassick,  Hyland,  Levit,  First 
Doe,  Sec-  [15]  ond  Doe  and  Third  Doe  under  the 
circumstances  hereinabove  set  forth; 

3.  For  a  judgment  declaring  and  determining  the 
rights  and  duties  of  the  parties  hereto  with  respect 
to  the  future  distribution  of  all  liquidating  divi- 
dends hereafter  declared  by  the  Hendy  Co.  to  its 
shareholders,  and  particularly  with  reference  to 
whether  any  sucii  liquidating'  dividends  should  be 
I^aid  on  said  twenty-two  lumdred  twelve  and  one- 
half  (2212-1/2)  shares  of  stock  of  said  company 
heretofore  distril)uted  to,  and  now  held  by,  said 
defendants  Bassick,  Hyland,  Levit,  First  Doe,  Sec- 
ond Doe  and  Third  Doe,  as  hereinabove  set  forth,  or 
whether  i:)ayment  oi'  all  such  future  liquidating  divi- 
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(lends  should  be  restricted  to  the  nineteen  hundred 
seven  and  three-quarters  (1907-3/4)  shares  of  stock 
of  the  Hendy  Co.  which,  from  March  24,  1936  to 
December  21,  1940,  were  subject  to  the  Voting  Trust 
created  by  Paragraph  6G1  of  said  Plan  of  Reor- 
ganization ; 

4.  That  defendants  Mayman,  Moores,  Price, 
Webber  and  Bassick,  and  each  of  them,  individually 
and  as  Directors  of  the  Hendy  Co.,  and  their  suc- 
cessors in  office,  and  defendants  Bassick,  Hyland, 
Levit,  First  Doe,  Second  Doe  and  Third  Doe,  as 
the  present  holders  of  said  twenty-two  hundred 
twelve  and  one-half  (2212-1/2)  shares  of  stock  of 
said  company,  be  required  to  account  for  all  of  said 
twenty-two  hundred  twelve  and  one-half  (2212-1/2) 
shares  of  stock,  as  well  as  for  any  and  all  liquidat- 
ing dividends  of  the  Hendy  Co.  that  may  be  here- 
after declared  and  paid  on  said  twenty-two  hundred 
twelve  and  one-half  (2212-1/2)  shares  of  stock; 

5.  That  defendant  Hendy  Co.  and  defendants 
Mayman,  Moores,  Price,  Webber  and  Bassick,  and 
each  of  them,  individually  and  as  Directors  of  the 
Hendy  Co.,  and  their  successors  in  office,  and  their 
agents,  servants,  employees,  attorneys,  and  those 
[16]  acting  in  aid  or  assistance  of  them,  be  perma- 
nently restrained  and  enjoined  from  declaring  or 
causing  to  be  declared,  and  from  paying  or  causing 
to  be  paid  from  the  assets  of  the  Hendy  Co.,  any 
liquidating  or  other  dividends  that  may  hereafter 
become  due  and  payable  to  the  stockholders  of  the 
Hendy  Co.,  either  by  reason  of  the  winding  up  and 
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dissolution  of  said  conij)any,  or  otherwise,  to  de- 
fendants Bassick  and/or  Hyland  and/or  T^evit  and/ 
or  First  Doe  and /or  Second  Doe  and/or  Third  Doe, 
or  to  any  other  present  or  future  holder  of  the, 
or  anv  of  the,  twentv-two  hundred  twelve  and  one- 
half  (2212-1/2)  shares  of  stock  of  the  Hendy  Co. 
distributed  to  said  hist  mentioned  defendants  by 
defendants  Mayman,  ]\Ioores,  Price,  Webber  and 
Bassick,  as  the  Directors  of  tlie  Hendy  Co.,  pursuant 
to  Paragraph  6G2  of  said  Plan  of  Reorganization, 
as  hereinabove  set  forth; 

6.  That  the  distribution  of  said  twenty-two  hun- 
dred twelve  and  one-half  (2212-1/2)  shares  to  de- 
fendants Bassick,  Hyland,  Levit,  First  Doe,  Second 
Doe  and  Third  Doe,  pursuant  to  Paragraph  6G2  of 
said  Plan  of  Reorganization,  be  declared  illegal 
and  void,  and  that  said  last  mentioned  defendants, 
a]id  each  of  them,  and/or  their  successors  in  inter- 
est, or  the  successor  in  interest  of  any  of  them,  be 
required  by  an  order  of  this  court  to  surrender  to 
the  Hendy  Co.  any  shares  of  said  company  now  held 
by  them,  or  any  of  them,  and  which  form  any  part 
of  said  twenty-two  hundred  twelve  and  one-half 
(2212-1/2)  shares  distri])uted  to  said  last  mentioned 
defendants,  pursuant  to  Para.^ra})h  602  of  said  Plan 
of  Reorganization,  as  hereinabove  set  forth,  and  that 
following  sucli  surrender  defendants  Mayman, 
Moores,  Price,  Webber  and  Bassick,  and  each  of 
them,  as  the  Directors  of  the  Hendy  Co.,  be  re- 
quired by  an  order  of  this  court  to  cancel  all  of  the 
certificates    evidencing-    said    twentv-two    hundred 
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twelve  and  one-half  (2212-1/2)  shares  and  to  retire 
[17]  the  same  to  the  treasury  of  the  Hendy  Co.; 

7.  That  ])lamtiff  be  allowed  her  costs  of  suit 
incurred  herein ;  and 

8.  That  plaintiff  be  granted  such  other  and  fur- 
ther relief  as  to  the  court  may  seem  just,  proper 
and  equitable  in  the  premises. 

BYRNE,  LAMSON  &  JORDAN 
Attorneys  for  Plaintiff  [18] 

State  of  California, 
Covm ty  of  San  Diego — ss : 

Gladys  M.  Shores,  being  first  duly  sworn,  deposes 
and  says: 

That  she  is  the  plaintiff  named  in  the  foregoing 
complaint;  that  she  has  read  said  complaint  and 
knows  the  contents  thereof;  that  the  same  is  true 
of  her  own  knowledge  except  as  to  the  matters 
which  are  therein  stated  on  her  information  or  be- 
lief, and  as  to  those  matters  that  she  believes  it  to 
be  true. 

GLADYS  M.  SHORES 

Subscribed  and  sw^orn  to  before  me  this  15th  day 
of  January,  1941. 

(Seal)  LENA  A.  TRADER 

Notary  Public  in  and  for  the  County  of  San  Dieuo, 
State  of  California. 

My  commission  expires  Sept.  20,  1943. 

[Endorsed]:  Filed  Jan.  17,  1941.  H.  A.  van  dor 
Zee.  By  D.  T.  Wood,  Deputy  Clerk.  [19] 
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In  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  City  and  County  of  San  Francisco. 

No.  299911 
GLADYS  M.  SHORES, 


Plaintiff, 


vs. 


HENDY  REALIZATION  CO,  a  corporation  (for- 
merly The  Joshua  Hendy  Iron  Works),  A.  J. 
MAYMAN,  C.  B.  MOORES,  E.  PRICE,  A.  E. 
WEBBER  and  W.  R.  BASSICK,  individually 
and  as  the  Directors  of  Hendy  Realization  Co, 
ELMER  M.  HYLAND,  MORRIS  LEVIT, 
FIRST  DOE,  SECOND  DOE  and  THIRD 
DOE, 

Defendants. 

DEMURRER  TO  COMPLAINT 

Comes  now  Hendy  Realization  Co.,  a  corporation 
(formerly  The  Joshua  Hendy  Iron  Works),  A.  J. 
Mayman,  C.  B.  Moores,  E.  Price,  A.  E.  Webber  and 
W.  R.  Bassick,  individually  and  as  the  Directors  of 
Llendy  Realization  Co.,  Elmer  M.  Hyland,  and 
Morris  Levit,  defendants  in  the  above  entitled 
action,  and  demur  to  the  com])laint  on  file  herein, 
and   for  ^-rounds  of  doinurror  sj^ocifv: 

I. 

vSaid  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  a,C'ainst  said  defend- 
ants, or  any  of  them. 


Ilendy  Realization  Co.  et  ah  25 

II. 

The  above  entitled  court  has  no  jurisdiction  of 
the  subject  matter  of  the  action. 

III. 

The  above  entitled  court  has  no  jurisdiction  of 
the  persons  of  the  defendants,  or  any  of  them.  [20] 

IV. 

There  is  a  defect  of  parties  plaintiif,  in  that 
plaintiff  alleges  in  said  complaint  that  said  action 
is  brought  for  and  on  behalf  of  all  the  stockholders 
of  defendant  Hendy  Realization  Co.,  but  said  stock- 
holders have  not  been  joined  as  parties  plaintiff  or 
defendant,  nor  has  any  excuse  for  their  nonjoinder 
been  alleged. 

V. 

There  is  another  action  pending  between  the  same 
parties  for  the  same  cause. 

.      VT. 

Said  complaint  is  ambiguous  in  the  following  i)ar- 
ticulars : 

(a)  It  is  alleged  in  paragraph  III  that  certain 
defendants  were  employees  of  defendant  Hendy 
Realization  Co.,  during  a  certain  period  of  time, 
^^and  as  sucli  were,  during  said  ])eriod,  fully  com- 
pensated for  services  rendered  to  said  cor])ora- 
tion";  but  it  cannot  be  ascertained  from  said  com- 
plaint when  or  in  what  maimer  said  defendants 
were  compensated,  nor  in  what  sucli  alleged  compen- 
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sation  consisted,  nor  whether  such  alleged  compen- 
sation was  ^^fuir'  compensation  in  relation  to 
contracts  of  employment  or  in  relation  to  the  rea- 
sonable value  of  said  services; 

(b)  It  is  alleged  in  paragraph  V  that  the 
making  of  a  demand  upon  defendants  Mayman, 
Moores,  Price,  Webber,  and  Bassick,  that  defend- 
ant Hendy  Realization  Co.  bring  this  action,  would 
be  ^^a  useless  and  idle  acf ;  but  it  cannot  be  ascer- 
tained from  said  complaint  why  this  is  so,  the  com- 
plaint merely  alleging  in  this  connection  that  said 
defendants  constitute  the  entire  board  of  directors 
of  said  defendant  corporation  and  are  ^^the  persons 
against  W'hom  relief  is  herein  sought";  [21] 

(c)  It  is  alleged  in  paragraph  XYI  that  a  cer- 
tain resolution  relating  to  dissolution  of  defendant 
corporation  was  passed  ^*by  the  vote  of  persons  al- 
legedly entitled  to  vote"  a  majority  of  the  outstand- 
ing capital  stock ;  but  it  cannot  be  ascertained  from 
said  complaint  which  ^^persons"  are  referred  to, 
why  thev  were  onlv  ^^allegedlv"  entitled  to  vote, 
and  whether  it  is  ])laintiff's  contention  that  they 
were  not  entitled  to  vote  at  all,  or  entitled  to  vote 
only  in  some  other  way; 

(d)  It  is  alleged  in  paragraph  XVIII  that  de- 
fendants Mayman,  Moores,  Price,  Webber,  and  Bas- 
sick, as  directors  of  defendant  cor])oration  ^^'(^nteud 
that  the  affairs  of  said  com])any  have  been  success- 
fully rehabilitated'';  but  it  cannot  be  ascertained 
from  said  complaint  when  or  how  such  ^Conten- 
tion" was  made  or  is  evidenced; 
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(e)  It  is  alleged  in  paragraph  XVIII  that  de- 
fendants Bassick,  Hyland,  and  Levit,  are  ''the  al- 
leged managing  officers  of  the  Hendy  Co.'';  but  it 
cannot  be  ascertained  from  said  complaint  by  whom 
such  allegation  was  made,  or  whether  it  is  plain- 
tiff's contention  that  said  defendants  w^ere  not  such 
managing  officers; 

(f)  It  is  alleged  in  paragraph  XVIII  that  all 
defendants  '' contend '^  that  certain  defendants  will 
be  entitled  to  receive  future  liquidating  dividends; 
but  it  cannot  be  ascertained  from  said  complaint 
when  or  how  such  ''contention''  was  made  or  is  evi- 
denced ; 

(g)  It  is  alleged  in  paragraph  XIX  "that  the 
affairs  of  the  Hendv  Co.  have  not  been  successfullv, 
or  at  all,  rehabilitated,"  during  the  period  from 
March  24,  1936,  to  December  20,  1940;  but  it  cannot 
be  ascertained  from  said  complaint  what  the  net 
worth  of  said  defendant  corporation  was  on  or 
prior  to  March  24,  1936,  or  what  the  value  of  the 
[22]  capital  stock  was  on  or  prior  to  said  date. 

VII. 

Said  complaint  is  unintelligible  in  the  same  par- 
ticulars as  to  which  it  is  ambiguous. 

VIII. 

Said  complaint  is  uncertain  in  the  same  particu- 
lars as  to  which  it  is  ambiguous  and  nnintelligible. 

Wherefore,  said  defendants  pray  that  their  de- 
nuirrer  be  sustained  and  that  ])laintiff  takes  notliing 
by  lior  complaint. 
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Dated:  Januaiy  27,  1941. 

KENNETH  FERGUSON 
BERT  W.  LEYIT 

PILLSBURY,  MADISON  &  SUTRO 
GERALD  S.  LEVIN 
Attorneys  for  Defendants  Hendv  Realization  Co.,  a 
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corporation  (formerly  Tlie  Joshua  Hendy  Iron 
Works),  A.  J.  Mayman,  C.  B.  Moores,  E.  Price, 
A.  E.  Webber  and  W.  R.  Bassick.  individually 
and  as  the  directors  of  Hendy  Realization  Co., 
Elmer  M.  Hyland,  and  Morris  Levit. 

Code  of  Civil  Procedure  of  the  State  of 
California,  section  430.  [23] 


In  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  City  and  County  of  San  Francisco. 


No.  299911 
GLADYS  M.  SHORES, 

vs. 


Plaintiff, 


HEXDY  REALIZATION  CO.,  a  cor])oration,  (for- 
merly The  Joshua  Hendy  Iron  Works,)  A.  J. 
MAYMAN,  C.  B.  MOORES,  E.  PRICE,  A.  E. 
WEBBER  and  W.  R.  BASSICK,  individually 
and  as  the  Directors  of  Hendy  Realization  Co., 
ELMER  M.  HYLAND,  MORRIS  LEVIT, 
FIRST  DOE,  SECOND  DOE  and  THIRD 
DOE, 

Defendants. 
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NOTICE  OF  INTENTION  TO  FILE  PETI- 
TION AND  BOND  FOR  REMOVAL  AND 
OF  PRESENTATION  OF  SAME  TO  COURT 
FOR  ACCEPTANCE. 

To  plaintiff  above  named,  and  to  Messrs.  Byrne, 
Lamson  &  Jordan,  her  attorneys: 
You  and  each  of  you  will  please  take  notice  that 
Hendy  Realization  Co.,  a  corporation  (formerly 
The  Joshua  Hendy  Iron  Works),  A.  J.  Mayman, 
C.  B.  Moores,  E.  Price,  A.  E.  Webber  and  W.  R. 
Bassick,  individually  and  as  the  Directors  of  Hendy 
[24]  Realization  Co.,  Elmer  M.  Hyland,  and  Morris 
Levit,  defendants  in  the  above  entitled  action,  will, 
on  Monday,  January  27,  1941,  file  with  the  Clerk  of 
the  above  entitled  court  a  petition  and  bond  for  the 
removal  of  the  above  entitled  cause  from  the  Su- 
perior Court  of  the  State  of  California,  in  and  for 
the  City  and  County  of  San  Francisco,  to  the  South- 
ern Division  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California,  and 
that  said  defendants  will  thereafter  at  the  hour  of 
two  o'clock  P.  M.,  ot  said  day,  or  as  soon  thereafter 
as  coimsel  can  be  heard,  present  said  petition  and 
bond  to  the  Honorable,  the  above  entitled  court,  at 
the  courtroom  of  Department  3  thereof,  in  the  City 
Hall  of  the  City  and  County  of  San  Francisc(^, 
State  of  California,  and  at  said  time  and  ])laco  ask 
said  Honorable  Court  for  an  order  acceptin.u'  said 
petition  and  bond  and  removing  said  cause  to  tin' 
Southern  Division  of  the  District  Court  of  tlu' 
United   States  for  the  Northern  District  of  Cali- 
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fornia,  as  prayed  for  in  said  petition,  a  copy  of 
which  said  petition,  together  with  a  copy  of  the 
bond  therein  referred  to,  is  attached  hereto  and 
served  herewith. 

Dated:  January  25,  1941. 

KENNETH  FERGUSON 

BERT  W.  LEVIT 

PILLSBURY,  MADISON  &  SUTRO 

GERALD  S.  LEVIN 
Attorneys  for  Defendants  Hendy  Realization  Co., 
a  corporation  (formerly  The  Joshua  Hendy 
Iron  Works),  A.  J.  Mayman,  C.  B.  Moores,  E. 
Price,  A.  E.  Webber  and  W.  R.  Bassick,  indi- 
vidually and  as  the  Directors  of  Hendy  Reali- 
zation Co.,  Elmer  M.  Hyland,  and  Morris  Levit. 

[Endorsed]:  Filed  Jan.  27,  1941.  H.  A.  van  der 
Zee,  Clerk.  By  E.  Wall,  Deputy  Clerk.  [25] 
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In  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  City  and  County  of  San  Francisco. 

No.  299911 

GLADYS  M.  SHORES, 


Plaintiff, 


vs. 


HENDY  REALIZATION  CO.,  a  corporation  (for- 
merly The  Joshua  Hendy  Iron  Works),  A.  J. 
MAYMAN,  C.  B.  MOORES,  E.  PRICE,  A.  E. 
WEBBER  and  W.  R.  BASSICK,  individually 
and  as  the  Directors  of  Hendy  Realization  Co., 
ELMER  M.  HYLAND,  MORRIS  LEVIT, 
FIRST  DOE,  SECOND  DOE  and  THIRD 
DOE, 

Defendants. 

PETITION  FOR  REMOVAL  OF  CAUSE  TO 
THE  SOUTHERN  DIVISION  OF  THE 
DISTRICT  COURT  OF  THE  UNITED 
STATES  FOR  THE  NORTHERN  DIS- 
TRICT OF  CALIFORNIA. 

To  the  Honorable  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  City  and  County 
of  San  Francisco: 
Your  petitioners  Hendy  Realization  Co.,  a  corpo- 
ration (formerly  The  Joshua  Hendy  Iron  Works), 
A.  J.  Mayman,  G.  B.  Moores,  E.  Price,  A.  E.  Web- 
ber and  W.  R.  Bassick,  individually  and  as  the  Di- 
rectors  of  Hendy  Realization   Co.,   Elmer  M.  Hy- 
land,  and  Morris  Levit,  appearing'  specially  herein 
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for  the  sole  purpose  of  [26]  petitioning  for  the  re- 
moval of  the  above  entitled  cause  to  the  Southern 
Division  of  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California,  respectfully 
shows  to  this  Honorable  Court: 

1.  Your  petitioners  are  the  defendants  named  in 
the  above  entitled  suit  which  lias  heretofore  been 
brought  in  this  court  and  is  now  pending  herein. 

2.  The  complaint  was  filed  and  summons  was 
issued  in  said  suit  on  January  -17,  1941,  and  the 
time  has  not  elapsed  within  which  your  petitioner  is 
required  by  the  laws  of  the  State  of  California,  or 
the  rules  of  this  court,  to  answer  or  plead  to  said 
complaint. 

3.  Said  suit  is  of  a  civil  nature  in  equity  and 
for  declaratory  relief,  and  is  one  of  which  the  dis- 
trict courts  of  the  Ignited  States  are  given  original 
jurisdiction.  The  suit  was  brought  for  the  purpose 
of  recovering  a  judgment  against  the  defendants 
decreeing  and  determining  the  rights  and  duties  (^f 
the  parties  to  the  action  with  respect  to  each  other 
in  regard  to  the  distribution  of  2212V)  shares  of 
stock  of  the  defendant  Hendy  Realization  Co.,  and 
payment  of  liquidating  dividends  thereon,  ])ursuant 
to  ])aragra])h  GG  of  the  ]^\an  of  reorganization  in 
the  Matter  of  The  Joslnia  Hendy  Iron  Works  Ca 
cornoration).  Debtor.  No.  2r),937-S,  in  the  T^nit(vl 
States  District  C(^ui*t,  Northern  District  of  Cali- 
fornia, Sonthei'n  Division,  which  said  ])lan  was  con- 
firmed by  said  Ignited  States  District  Court,  on 
March  24,  193G:  for  an  accounting  from  the  afore- 


Ilendy  Realization  Co,  et  ah  33 

named  individual  defendants  in  regard  to  the 
distribution  of  said  22121/2  shares  of  stock  of  de- 
fendant Hendy  Realization  Co.,  and  liquidating 
dividends  that  may  be  declared  and  paid  thereon 
hereafter;  for  an  injunction  against  said  individual 
defendants  from  paying  or  causing  to  be  [27]  paid 
from  the  assets  of  said  defendant  Hendy  Realiza- 
tion Co.,  any  liquidating  or  other  dividends  that 
may  hereafter  become  due  and  payable  to  the 
shareholders  of  said  defendant  Hendy  Realization 
Co.,  to  the  present  or  future  holders  of  said  2212V2 
shares  of  stock  of  said  defendant  Hendy  Realiza- 
tion Co.,  pursuant  to  paragraph  6Gr  of  the  plan  of 
reorganization  referred  to  above;  for  a  declaration 
that  the  distribution  of  said  22121/4  shares  of  stock 
pursuant  to  paragraph  6G  of  the  plan  of  reorgani- 
zation referred  to  above  is  illegal  and  void  and  that 
the  holders  thereof,  defendants  herein,  be  required 
by  an  order  of  this  court  to  surrender  to  said  de- 
fendant Hendy  Realization  Co.,  said  shares  of  stock 
and  that  the  individual  defendants  be  required  by 
an  order  of  this  court  to  cancel  all  the  certificates 
evidencing  said  shares  of  stock  and  to  retire  the 
same  to  the  treasury  of  said  corporation. 

4.  Said  suit  is  one  arising  out  of  the  laws  of  the 
Ignited  States  in  that  it  involves  a  federal  question, 
to  wit:  The  validity,  effect  and  enforcement  of  tlu.^ 
decree  of  said  Ignited  States  District  Court  in  the 
proceeding  referred  to  above  brought  pursuant  to 
the  provisions  of  sections  77 A  and  77B  of  the  Act 
entitled  ^^An  Act  to  Establish  a  Uniform   Svstom 
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of  Bankruptcy  Throughout  the  United  States,"  ap- 
j)rove(l  July  1,  1898,  and  Acts  amendatory  thereof 
and  supplementary  thereto,  hereinafter  more  gen- 
erally referred  to  as  the  ^* Bankruptcy  Act,"  ap- 
proving and  confirming  the  plan  of  reorganization 
of  The  Joshua  Hendy  Iron  Works  (a  corporation), 
debtor,  and  ordering  I'eorganization  of  said  debtor 
in  accordance  with  the  provisions  of  said  plan  of  re- 
organization, and  furthermore,  ordering  the  new 
board  of  directors  of  said  debtor  constituted  ui  ac- 
cordance with  paragraph  7  of  said  plan  of  reorgani- 
zation to  receive  from  the  shareholders  of  said 
debtor,  [28]  and  liold  and  distribute  the  stock  of 
said  debtor  as  provided  in  paragraph  6G  of  said 
plan  of  reorganization. 

5.  The  value  of  the  matter  or  amount  in  contro- 
versy in  said  suit  exceeds,  exclusive  of  interest  and 
costs,  the  sum  of  $3,000,  as  more  fully  appears  from 
the  allegations  of  said  complaint,  to  which  your  pe- 
titioners refer  for  further  particularity  without  in 
any  way  admitting  the  truth  of  any  of  said  alle- 
gations. 

6.  Your  petitioners  have  made  and  filed  herein 
their  bond,  with  good  and  sufficient  surety,  that 
they  will,  within  30  days  from  the  date  of  the  filing 
of  this  ])etition,  enter  in  the  Southern  Division  of 
the  District  Court  of  the  United  States  for  the 
Northern  Dstrict  of  California,  a  certified  co])v  of 
th(»  I'ecord  in  this  suit,  and  for  special  bail,  should 
any  have  been  required,  and  for  the  payment  of  all 
costs  that  mav  be  awarded  bv  said  District  Court  if 
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said  District   Court  shall  hold  that  said  suit  was 
wrongfully  or  improperly  removed  thereto. 

7.  Your  petitioners  desire  to  remove  said  cause 
to  the  Southern  Division  of  the  District  Court  of 
the  United  States  for  the  Northern  District  of  Cali- 
fornia. 

Your  petitioners  therefore  pray  that  their  peti- 
tion and  bond  be  accepted  by  this  court  and  that 
said  suit  be  removed  to  said  District  Court  pur- 
suant to  the  statute  in  such  cases  made  and  pro- 
vided, and  that  a  transcript  of  the  record  herein  be 
made  and  certified  as  provided  by  law,  and  that  this 
court  proceed  no  further  in  this  suit.  [29] 
And  your  petitioner  will  ever  pray. 
KENNETH  FERGUSON 
BERT  W.  LEVIT 

PILLSBURY,  MADISON  &  SUTRO 
GERALD  S.  LEVIN 
Attornevs  for  Defendants  Hendv  Realization  Co.,  a 
corporation  (formerly  The  Joshua  Hendy  Iron 
Works),  A.  J.  Mayman,  C.  B.  Moores,  E.  Price, 
A.  E.  Webber  and  W.  R.  Bassick,  individually 
and  as  the  Directors  of  Hendy  Realization  Co., 
Elmer  M.  Hvland,  and  Morris  Levit.  [30] 

State  of  California, 

City  and  County  of  San  Francisco — ss : 

A.  J.  Mayman,  being  first  duly  sworn,  deposes 
and  says:  Tliat  lie  is  an  officer,  to  wit,  secretary  oP 
Hendy  Realization  Co.,  a  corporation,  one  of  the  de- 
fendants named  in   the   foregoing  petition   for  ro- 
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moval,  and  makes  this  affidavit  for  and  on  behalf  of 
said  corporation;  that  he  has  read  the  foregoing-  ])e- 
tition  for  removal  and  knows  the  contents  thereof, 
and  that  the  same  is  true  of  his  own  knowledge,  ex- 
cept as  to  mattei^  therein  stated  on  information  or 
belief,  and  as  to  those  matters  that  he  believes  it  to 
be  true. 

A.  J.  MAYMAN. 

Subscribed  and  sworn  to  before  me  this  25tli  day 
of  Januarv,  1941. 

(Seal)  LILLIAN  RALSTON 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  Expires  December  22,  1944. 

[Endorsed]:  Filed  Jan.  27,  1941.  H.  A.  van  der 
Zee,  Clerk.  By  E.  Wall,  Deputy  Clerk.  [31] 
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In  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  City  and  County  of  San  Fran- 
cisco. 

No.  299911 

GLADY  M.  SHORES, 

Plaintiff, 

vs. 

HEXDY  REALIZATION  CO.,  a  corporation 
(formerly  The  Joshua  Hendy  Iron  Works), 
A.  J.  MAYMAN,  C.  B.  MOORES,  E. 
PRICE,  A.  E.  WEBBER  and  W.  R.  BAS- 
SICK,  individually  and  as  the  Directors  of 
Hendy  Realization  C^o.,  ELMER  M.  HY- 
LAND,  MORRIS  LEVIT,  FIRST  DOE, 
SECOND     DOE  and  THIRD  DOE, 

Defendants. 

BOND  ON  REMOVAL 

Know  All  Men  by  These  Presents: 

That  Hendy  Realization  Co.,  a  corporation  (for- 
merly The  Joshua  Hendy  Iron  Works),  A.  J.  May 
man,  C.  B.  Moores,  E.  Price,  A.  E.  Webber,  and 
W.  R.  Bassick,  individually  and  as  the  Directors 
of  Hendy  Realization  Co.,  Elmer  M.  Hyland  and 
Morris  Levit,  as  Princij)als,  and  Pacific  Indemnity 
Company,  a  corporation  organized  for  the  ])ur])ose, 
among  others,  of  becoming  surety  ui)on  bonds  and 
[32]  undertakings,  as  Surety,  parties  of  the  first 
part,  are  held  and  firmly  bound  unto  Gladys  ^f. 
Shores,   party  of  the   second  part,   in   the   sum   of 
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five  hundred  dollars  ($500),  lawful  money  of  the 
United  States,  for  the  ])ayment  whereof  well  and 
truly  to  be  made  unto  the  party  of  the  second 
part,  her  heirs  and  assigns,  the  parties  of  the  first 
part  bind  themselves,  their  successors  and  assigns, 
jointly  and  severally  by  these  presents. 

Nevertheless  upon  these  conditions:  That  the 
said  Principals,  having  filed  or  being  about  to  file, 
their  petition  in  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  Citv  and  Countv  of 
San  Francisco,  praying  for  the  removal  of  a  certain 
cause  therein  pending,  as  above  entitled,  wherein 
the  party  of  the  second  part  is  plaintiff,  and  the 
said  Principals  are  defendants,  to  the  Southern 
Division  of  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California : 

Now,  Therefore,  if  the  said  Princi])als  shall  enter 
in  the  said  District  Court  of  the  United  States, 
within  thirty  (30)  days  from  the  date  of  filing 
their  said  petition  for  removal,  a  certified  copy 
of  the  record  in  said  action,  and  also  shall  appear 
therein  and  enter  special  bail  in  said  action  if 
si)ecial  bail  was  originally  requisite  therein,  and 
shall  wtH  and  truly  pay  all  costs  that  may  be  aw^^ird- 
ed  l)y  the  said  District  Court  if  said  District  Court 
sliall  hold  that  said  action  was  wrongfully  or  im- 
])roj)erly  rcMiiovcMl  thcM'eto,  tlien  this  obligation  shall 
be  void:  otluMwisc  it  sliall  remain  in  full  force  and 
\irtue. 

In  witness  whereof,  the  said  Hendy  Realization 
Co.,  a   corporation    (formerly   The   Joshua    Hendv 
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Iron  Works),  A.  J.  Mayman,  C.  B.  Moores,  E. 
Price,  A.  E.  Webber  and  W.  R.  Bassick,  indi- 
vidually and  as  the  Directors  of  Hendy  Realization 
Co.,  Elmer  M.  Hyland  and  [33]  Morris  Levit,  and 
the  said  Pacific  Indemnity  Company,  a  corporation, 
have  caused  these  presents  to  be  executed  this  24th 
day  of  January,  1941. 

HENDY  REALIZATION  CO., 
By     A.  J.  MAYMAN 
Secretarv. 
A.  J.  MAYMAN 
E.  PRICE 
MORRIS  LEVIT 
W.  R.  BASSICK 
ALFRED  E.  WEBBER 
By     HOPE  R.  WEBBER, 
Attorney  in  Fact 
ELMER  M.  HYLAND 
C.  B.  MOORES 

PACIFIC   INDEMNITY 
COMPANY, 
By  P.  R.  POULTON 

Attorney  in  Fact 

And  

Attorney  in  Fact. 
Approved:  January  27,  1941. 

THOS.  M.  FOLEY, 
Judge  of  the  Superior  Court. 
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State  of  California, 

City  &  County  of  San  Francisco — ss. 

One  this  24tli  day  of  January  in  the  year  one 
thouisand  nine  hundred  and  forty-one  before  me, 
Emily  K.  McCorry  a  Notaiy  Public  in  and  for 
said  County  and  State,  residing  therein,  duly  com- 
missioned and  sworn,  personally  appeared  P.  R. 
Poulton  known  to  me  to  be  the  duly  authorized 
Attorney-  in-  Fact  of  Pacific  Indemnity  Company, 
and  tlie  same  person  whose  name  is  subscribed  in 
the  within  instrument  as  the  Attorney-in-Fact  of 
said  Company,  and  the  said  P.  R.  Poulton  acknow- 
ledged to  me  that  he  subscribed  the  name  of  Pa- 
cific Indenmity  Company,  thereto  as  surety  and 
his  own  name  as  Attorney-in-Fact. 

In   AVitness  Whereof,   I   have   hereunto   set   my 
hand  and  affixed  my  official  seal  the  day  and  year 
in  this  Certificate  first  above  written. 
(Seal)  EMILY  K.   McCORKY, 

Notary  Public  in  and  for  tjie  City  and  County 
of  San  Francisco,  State  of  California. 

My  Commission  expires  December  30,  1942. 

[Endorsed]:  Filed  Feb.  25,  1941.  [34] 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  South- 
ern Division. 

No.  21792-S 

GLADYS  M.  SHORES, 

Plaintiff, 

vs. 

HENDY  REALIZATION  CO.,  a  corporation 
(formerly  The  Joshua  Hendy  Iron  Works), 
A.  J.  MAYMAN,  C.  B.  MOORES,  E. 
PRICE,  A.  E.  WEBBER  and  W.  R.  BAS- 
SICK,  individually  and  as  the  Directors  of 
Hendy  Realization  Co.,  ELMER  M.  HY- 
LAND,  MORRIS  LEVIT,  FIRST  DOE, 
SECOND  DOE  and  THIRD  DOE, 

Defendants. 

MOTION  TO  DISMISS  ACTION  AND  FOR 
MORE  DEFINITE   STATEMENT. 

The  defendants  above  named  move  the  Court  as 
follows : 

I. 

To  dismiss  the  action  because  the  complaint  fails 
to  state  a  claim  against  defendants  or  any  of  tliem 
upon  which  relief  can  be  granted. 

II. 

To  require  a  more  definite  statement  of  the  fol- 
lowing matters,  which  are  not  averred  witli  suf- 
ficient  definiteness   or   particularity   to   enable   de- 
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fendants   jn'oi^erly   to   answer   or   to   prepare    [35] 
for   trial: 

(a)  It  is  alleged  in  paragraph  III  that  certain 
defendants  were  employees  of  defendant  Hendy 
Co.  during  a  certain  period  of  time,  '^and  as  such 
were,  during  said  period,  fully  compensated  for 
services  rendered  to  said  corporation";  but  it  can- 
not be  ascertained  from  said  complaint  when  or 
in  what  manner  said  defendants  were  compensated, 
nor  in  what  such  alleged  compensation  consisted, 
nor  whether  such  alleged  compensation  was  '^fulT' 
compensation  in  relation  to  contracts  of  employ- 
ment or  in  relation  to  the  reasonable  value  of  said 
services ; 

(b)  It  is  alleged  in  paragraph  V  that  the  mak- 
ing of  a  demand  upon  defendants  Mayman,  Moores, 
Price,  Webber,  and  Bassick  that  defendant  Hendy 
(V).  bring  this  action,  would  be  ^'a  useless  and  idle 
act";  but  it  cannot  be  ascertained  from  said  com- 
])laint  why  this  is  so,  the  complaint  merely  alleg- 
ing in  this  connection  that  said  defendants  con- 
stitute the  entire  Board  of  Directors  of  said  de- 
fendant corporation  and  are  "the  persons  against, 
whom  relief  is  herein  sought"; 

(c)  It  is  alleged  in  paragraph  XVI  that  a  cer- 
tain resolution  relating  to  dissolution  of  defend- 
ant (•()r])oration  was  passed  'M)y  the  vote  of  per- 
sons allegedly  entitled  to  vote''  a  majority  of  the 
outstanding  capital  stock;  but  it  cannot  be  ascer- 
tained Fioin  said  complaint  which  *'])ersons"  are 
]'efen'e(l   to,    wliv   thev    were   onlv   '"alleu'edlv"   en- 
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titled  to  vote,  and  whether  it  is  plaintiff's  conten- 
tion that  they  were  not  entitled  to  vote  at  all,  or 
entitled  to  vote  only  in  some  other  way; 

(d)  It  is.  alleged  in  paragraph  XVIII  that  de- 
fendants Mayman,  Moores,  Price,  Webber,  and 
Bassick,  as  Directors  of  defendant  corporation, 
'^contend  that  the  affairs  of  said  company  have  l)een 
successfully  rehabilitated";  but  it  cannot  be  ascer- 
tained from  said  complaint  when  or  how  such  '^con- 
tention" was  made  or  is  evidenced;  [36] 

(e)  It  is  alleged  in  paragraph  XVIII  that  de- 
fendants Bassick,  Hyland,  and  Levit  are  ''the  al- 
leged managing  officers  of  the  Hendy  Co.";  but  it 
cannot  be  ascertained  from  said  complaint  by  whom 
such  allegation  was  made,  or  whether  it  is  plain- 
tiff's contention  that  said  defendants  were  not 
such  managing  officers ; 

(f)  It  is  alleged  in  paragraph  XVIII  that  all 
defendants  ''contend"  that  certain  defendants  will 
be  entitled  to  receive  future  liquidating  dividends; 
but  it  cannot  be  ascertained  from  said  complaint 
vvhen  or  how  such  "contention"  was  made  or  is 
evidenced ; 

(g)  It  is  alleged  in  paragraph  XIX  "that  the 
affairs  of  the  Hendy  Co.  have  not  been  successfully, 
or  at  all,  rehabilitated",  during  the  X)eriod  from 
March  24,  1936,  to  December  20,  1940;  but  it  cannot 
be  ascertained  from  said  complaint  upon  what 
facts,  if  any,  plaintiff  bases  such  assertion,  nor  can 
it  be  ascertained  therefrom  what  the  net  worth  of 
said  defendant  corporation  was  on  or  prior  to  March 
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24,  1936,  or  wliat  tlio  value  of  the  capital  stock  was 
on  or  prior  to  said  date; 

(h)  It  is  alleged  in  paragraph  V  that  said  ac- 
tion is  brought  for  and  on  behalf  of  all  the  stock- 
holders of  defendant,  Hendy  Co.;  but  it  cannot  be 
ascertained  from  said  complaint  why  said  stock- 
holders have  not  been  joined  as  parties  plaintiff  or 
defendant,  nor  has  any  reason  or  excuse  for  their 
non-joinder  been  alleged. 

PILLSBURY,  MADISON  &  SUTRO 
STANLEY  REDDER  and 

KENNETH  FERGUSON 
LONG  &  LEVIT 

Attorneys  for  Defendants.  [37] 

NOTICE  OF  MOTION 

To  Messrs.  Byrne,  Lamson  &  Jordan,  attorneys  for 
plaintiff : 

Please  take  notice  that  the  undersigned  will  bring 
the  above  motion  on  for  hearing  before  this  Court 
at  the  court  room  thereof,  De})artment  of  the  Hon- 
orable A.  F.  St.  Sure,  United  States  Post  Office 
Building,  San  Francisco,  California,  on  the  17th  day 
of  March,  1941,  at  ten  o'clock  A.  M.  of  that  day,  or 
as  soon  thei'eafter  as  counsel  can  be  heard. 

Ill  support  of  .said  motion,  the  undersigned  cite 
tlie   following: 

Rules  of  Civil  Procedure,  Rule  12  (b),  (e). 
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Dated :  San  Francisco,  California,  February  28th, 
1941. 

PILLSBURY,  MADISON  &  SUTRO 
STANLEY  PEDDER  and 

KENNETH  FERGUSON 
LONG  &  LEVIT 

Attorneys  for  Defendants. 

Receipt  of  a  co])y  of  the  foregoing  Motion  to 
Dismiss  Action  and  For  More  Definite  Statement 
and  Notice  of  Motion  is  hereby  admitted  this  1st 
day  of  March,  1941. 

BYRNE,  LAMSON  &   JORDAN 
By  PAUL  S.  JORDAN 

Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  Mar.  1,  1941.  [38] 


[Title  of  District  Court  and  Cause— No.  21792-S.] 

MOTION  TO  RE]\IAND  SUIT  TO  THE  SUPE- 
RIOR COURT  OF  THE  STATE  OF  CALI- 
FORNIA, IN  AND  FOR  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO 

To  the  Honorable  A.  F.  St.  Sure,  one  of  the  judges 
of  the  above  entitled  court: 
The  above  named  plaintiff  hereby  moves  the 
Honorable,  the  above  entitled  court,  to  remand  the 
above  entitled  suit  to  the  Superior  Court  of  the 
State  of  California,  in  and  for  the  City  and  County 
of  San  Francisco. 
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Tliis  motion  is  made  upon  the  following  grounds, 
namely : 

1.  That  this  court  has  no  jurisdiction  over  the 
subject  matter  of  this  action,  or  over  the  person 
of  plaintiff; 

2.  That  the  record  now  before  this  court  in  this 
suit  fails  to  disclose  any  dispute  or  controversy 
which  depends  upon  the  construction  of  the  Consti- 
tution or  laws  of  the  [39]  United  States,  and  that 
this  was,  and  is,  defendants'  sole  ground  for  re- 
moval to  this  court  from  said  Superior  Court  of  the 
State  of  California,  in  and  for  the  City  and  County 
of  San  Francisco; 

3.  That  the  said  suit  is  not  one  arising  under 
the  Constitution  or  laws  of  the  United  States; 

4.  That  this  suit  is  not  one  within  the  original 
and  exclusive  jurisdiction  of  this  court,  and  that 
jurisdiction  thereof  has  already  attached  in  said 
Superior  Court. 

This  motion  is  based  upon  the  certitied  transcript 
of  the  record  in  this  suit  on  file  herein,  upon  the 
accompanying  notice  of  motion,  and  upon  all  of  the 
records,  i)apers  and  files  herein. 

Dated:  March  12th,  ]941. 

BYRNE,  LAMSON  &   JORDAN 
PAUL  S.  JORDAN 

Attorneys  for  Plaintiff 

[Endorsed]:  Filed  Mar.  12,  1941.  [40] 
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District  Court  of  the  United  States 

Northern  District  of  California 

Southern  Division 

At  a  stated  term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Mon- 
day, the  24th  day  of  March,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  forty-one. 

Present:  the  Honorable  A.  F.  St.  Sure,  District 
Judge. 

[Title  of  Cause— No.  21792-S  Civil.] 

Paul  S.  Jordan,  Esq.,  ai)pearing  as  attorney  for 
plaintiff,  and  Gerald  Levin,  Esq.,  appearing  as  at- 
torney for  defendant.  The  motion  to  remand  was 
argued  and  submitted,  and  after  due  consideration 
had  thereon,  Ordered  motion  to  remand  denied. 
Upon  motion  of  Mr.  Levin,  with  consent  of  Mr. 
Jordan,  the  hearing  on  the  motion  to  dismiss  and 
motion  for  more  definite  statement  ^vas  Ordered 
continued  to  March  31st,  1941.  [41] 


District  Court  of  the  United  States 

Northern  District  of  California 

Southern  Division 

At  a  Stated  Term  of  the  Southern   Division  of 
the  United  States  District  Court  for  tlie  Northern 
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District  of  California,  held  at  the  Court  Room 
thereof,  in  tlie  Citv  and  Coimtv  of  San  Francisco, 
on  Monday,  the  7th  day  of  April,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty-one. 

Present:  the  Honorable  A.  F.  St.  Sure, 
District  Judge. 

[Title  of  Cause— No.  21792-S  Civil.] 

Paul  S.  Jordan,  Esq.,  appearing:  as  attorney  for 
plaintiff,  and  Kenneth  Ferguson,  Esq.,  appearing  as 
attorney  for  defendant.  After  hearing  the  attorneys, 
it  is  Ordered  that  the  motion  to  dismiss  and  the 
motion  for  more  definite  statement  each  be  denied. 
Defendant  allowed  ten  (10)  days  to  answer.  It  was 
stipulated  between  the  pai^ties  that  all  matters  re- 
lating to  the  motion  to  stay  proceedings  in  Bank- 
ruptcy case  No.  25937,  In  the  Matter  of  Joshua 
Hendy  Iron  Works,  etc..  Debtor,  and  this  action 
are  now  before  the  Court  and  should  be  consoli- 
dated for  hearing.  It  is  ordered  that  said  stipula- 
tiou  be  approved.  [42] 


Hendy  Realization  Co.  et  aL  49 

In  the  United  States  District  Court, 

Northern  District  of  California, 

Southern  Division. 

No.  25937-S 

In  the  matter  of  THE  JOSHUA  HENDY  IRON 
WORKS  (whose  name  has  been  changed  to 
HENDY  REALIZATION  CO.),  a  corporation, 

Debtor. 

HENDY  REALIZATION  CO.,  (formerly  THE 
JOSHUA  HENDY  IRON  WORKS),  a  corpo- 
ration, et  aL, 

Petitioners, 

vs. 

HAROLD  M.  F.  BEHNEMAN  and  GLADYS  M. 
SHORES, 

Respondents. 

No.  21792-S 

GLADYS  M.  SHORES, 

Plaintiff, 

vs. 

HENDY     REALIZATION     CO.,     a     corporation, 

et  al.. 

Defendants. 

ORDER  CONSOLIDATING  CAUSES  FOR 

TRIAL  [43] 

It   Is   Hereby   Ordered   and   Decreed,   upon    tliis 
court's  motion,  that  the  cause  entitled  'Trladys  M. 
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Shores,  plaintiff,  v.  Hendy  Realization  Co.,  a  corpo- 
ration, et  al.,  defendants,''  now  pending  before  this 
court  and  numbered  21792-S  herein  be,  and  it  is 
hereby,  consolidated  for  trial  in  this  coiui  with  the 
cause  entitled  ''In  tlie  matter  of  The  Joshua  Hendy 
Iron  Works  (whose  name  has  been  changed  to 
Hendy  Realization  Co.,  a  corporation,  debtor; 
Hendy  Realization  Co.,  a  corporation,  et  al.,  peti- 
tioners, V.  Harold  M.  F.  Behneman  and  Gladvs  M. 
Shores,  respondents),  now  pending  before  this  coui-t 
and  numbered  25937-S  herein,  and  that  said  causes 
so  consolidated  shall  be  tried  before  this  court  at  the 
same  time. 

And  It  Is  Further  Ordered,  Adjudged,  and  De- 
creed that  the  defendants  in  said  cause  No.  21792-S 
be,  and  they  are  hereby,  granted  ien  (10)  days  from 
the  date  of  this  Order  within  which  to  plead  on  the 
merits  to  the  complaint  of  the  plaintii¥  in  said 
cause;  and  respondents  in  said  cause  No.  25937-S 
be,  and  they  are  hereby,  granted  ten  (10)  days  from 
the  date  of  this  Order  within  which  to  plead  on  the 
merits  to  the  petitions  of  Hendy  Realization  Co., 
et  al.,  in  said  cause. 

Dated:  April  11th,  1941. 

A.  F.  ST.  SURE, 

Judge  of  the  District  Court. 

[Endorsed]:  Filed  Apr.  11,  1941.  [44] 
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[Title  of  District  Court  and  Cause— No.  21792-S.] 

ANSWER 

Come  now  Hendy  Realization  Co.,  a  corporation 
(formerly  The  Joshua  Hendy  Iron  Works),  Elmer 
M.  Hyland,  Morris  Levit,  and  A.  J.  Mayman,  C.  B. 
Moores,  E.  Price,  and  W.  R.  Bassick,  sued  indi- 
vidually and  as  the  Directors  of  Hendy  Realization 
Co.,  defendants  above  named,  and,  pursuant  to 
Order  of  the  above  entitled  court,  answering*  the 
com])laint  on  tile  herein,  admit,  deny,  and  allege  as 
follows:  [45] 

I. 

Answering  the  allegations  of  Paragraph  I  of  said 
complaint,  deny  that  the  date  of  the  change  of  the 
name  of  The  Joshua  Hendy  Iron  Works  to  Hendy 
Realization  Co.,  was  on  or  about  December  4,  1940, 
and  in  such  connection  allege  that  the  date  of  such 
change  of  corporate  name  was  December  2,  1940. 

it: 

Defendants  have  no  information  or  belief  suf- 
ficient to  enable  them  to  answer  the  allegations  of 
Paragraph  II  of  said  complaint,  and  basing  tlieir 
denial  on  that  ground  deny  generally  and  S])e- 
cifically,  each  and  every,  all  and  singular,  said  alle- 
gations. 

III. 

Answering  the  allegations  of  Paragra]>li  TIT  of 
said  complaint,  admit  that  from  on  or  about  March 
24,  1936,  and  up  to  November  15,  1940,  defendants 
Bassick,    Hvland,    and    I.evit    were    employees    of 
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Hendy  Realization  Co.,  but  defendants  have  no  in- 
formation or  belief  sufficient  to  enable  them  to  an- 
swer the  allegation  that  defendants  First  Doe,  Sec- 
ond Doe,  and  Third  Doe  were  employees  of  Hendy 
Realization  Co.,  and  basing  their  denial  on  said 
ground  deny  generally  and  specifically,  each  and 
every,  all  and  singular,  said  allegation;  and  deny 
generally  and  specifically,  each  and  every,  all  and 
singular,  each  and  every  other  allegation  contained 
in  said  Paragraph  III.  Allege  that,  by  reason  of 
the  regular  election  of  their  successors  in  office,  de- 
fendants A.  J.  Mayman,  E.  Price,  and  W.  R.  Bas- 
sick,  on  March  17,  1941,  ceased  to  be,  and  are  not 
now,  Directors  of  defendant  Hendv  Realization  Co. 

IV. 

Deny  generally  and  specifically,  each  and  every, 
all  and  singula!',  the  allegations  of  Paragraph  IV  of 
said  complaint. 

V. 

Admit  that  no  demand  has  been  made  by  plaintiff 
upon  defendant  Hendy  Realization  Co.  to  bring  the 
above  entitled  action;  [46]  and  deny  generally  and 
specifically,  each  and  every,  all  and  singular,  each 
and  every  other  allegation  contai]ied  in  Paragra])li 
V  of  said  complaint. 

VI. 

Ans\vering  the  allegations  of  Paragra])h  VIIT  o\' 
said  complaint,  (l(Miy  that  under  the  terms  of  the 
])lan  of  r(M)ruanization  therein  referred  to  the  ])i\v- 
ment    of    the    outstandiuo'    oblisrations    of    Hendv 
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Realization  Co.  was  deferred  for  a  period  of  five 
years. 

VII. 
Deny  each  and  every,  generally  and  specifically, 
all  and  singular,  the  allegations  of  Paragraph  XI  of 
said  complaint. 

VIII. 

Answering  the  allegations  of  Paragraph  XII  of 
said  complaint,  defendants  have  no  information  or 
belief  sufficient  to  enable  them  to  answer  the  alle- 
gation that  prior  to  and  at  the  time  of  the  confirma- 
tion of  said  plan  of  reorganization  on  March  24, 
1936,  plaintiff  was  the  owner  of  607  shares  of  the 
capital  stock  of  The  Joshua  Hendy  Iron  Works, 
and,  basing  their  denial  upon  said  ground,  deny  gen- 
erally and  specifically,  each  and  every,  all  and 
singular,  said  allegation;  and  deny  generally  and 
specifically,  each  and  every,  all  and  singular,  each 
and  every  other  allegation  contained  in  said  Para- 
graph XII. 

IX. 

Answering  the  allegations  of  Paragraph  XIII  of 
said  complaint,  defendants  deny  generally  and  spe- 
cifically, each  and  every,  all  and  singular,  the  alle- 
gations that  on  November  15,  1940,  MacDonald  & 
Kahn,  Inc.,  exercised  the  option  in  said  Paragraph 
referred  to  and  purchased  the  properties  in  said 
Para^ra])h  referred  to  for  an  amount  slightly  in 
excess  of  $400,000.00  and/or  any  other  sum  and/or 
tluit  said  sale  of  said  properties  has  been  fully  con- 
summated to  MacDonald  &  Kahn,  Inc.,  or  other- 
wise, or  at  all.  [47] 


54  Gladys  M.  Shores  et  cd.  vs. 

X. 

Answering  the  allegations  of  Paragraph  XIV  of 
said  complaint,  defendants  admit  that  on  November 
15,  1940,  there  still  remained  unpaid  more  than 
$200,000.00  of  obligations  of  Hendy  Realization 
Co.  covered  by  said  plan  of  reorganization,  and 
that  subsequent  to  November  15,  1940,  said  obliga- 
tions were  paid;  but  deny  generally  and  specifically, 
each  and  every,  all  and  singular,  each  and  every 
other  allegation  contained  in  said  Paragraph  XIV. 

XI. 

Deny  generally  and  specifically,  each  and  every, 
all  and  singular,  the  allegations  of  Paragraph  XV 
of  said  complaint. 

XII. 

Answering  the  allegations  of  Paragraph  XVI  of 
said  complaint,  defendants  allege  that  the  pro- 
ceedings for  the  winding  up  and  dissolution  of 
Hendy  Realization  Co.  were  duly  and  regularly 
commenced,  taken,  and  had,  and  deny  generally 
and  specifically,  each  and  every,  all  and  singular, 
any  allegations  in  said  Paragraph  XVI  inconsistent 
with  this  allegation ;  defendants  have  no  information 
or  belief  sufficient  to  enable  them  to  answer  the 
allegation  as  to  the  date  that  the  notice  in  said 
Paragraph  referred  to  was  received  by  plaintiff, 
and,  basing  their  denial  on  said  ground,  deny  said 
allegation. 

XIII. 

Answering  the  allegations  of  Paragraph  XVII 
of  said   complaint,   deny   that   in    connection    with 
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the  termination  of  the  voting  trust  created  by  Para- 
graph 6-G  of  said  phxn  of  reorganization,  in  said 
Paragraph  referred  to,  defendants  Mayman,  Moores, 
Price,  Webber,  and  Bassick  were  acting  as  the  Di- 
rectors of  Hendy  Realization  Co.,  and/or  acting 
wholly  in  said  capacity;  defendants  have  no  infor- 
mation or  belief  sufficient  to  enable  them  to  answer 
the  allegation  that  3031/2  shares  of  the  capital  stock 
of  Hendy  Realization  Co.  were  and  now  are  owned 
by  plaintiff  and,  basing  their  [48]  denial  on  said 
ground,  deny  generally  and  specifically,  each  and 
every,  all  and  singular,  said  allegation;  and  deny 
that  the  22121/2  shares  of  stock  of  Hendy  Realiza- 
tion Co.  referred  to  in  said  Paragraph  were  dis- 
tributed to  defendants  Bassick,  Hyland,  Levit, 
First  Doe,  Second  Doe,  and  Third  Doe  as  therein 
set  forth. 

XIV. 

Answering  the  allegations  of  Paragraph  XVIII 
of  said  complaint,  defendants  admit  that  they  con- 
tend that  22121/2  shares  of  the  stock  of  defendant 
Hendy  Realization  Co.  were  distributed  to  its  man- 
aging officers  pursuant  to  the  confirmed  plan  of 
reorganization  (in  said  complaint  referred  to)  as 
a  reward  for  management  and  the  successful  re- 
habilitation of  said  corporation's  affairs,  and  in 
such  connection  allege  that  said  corporation's  affairs 
were  at  the  time  of  the  distribution  of  said  stock 
successfully  rehabilitated;  and  defendants  deny 
generally  and  specifically,  each  and  every,  all  and 
singular,  each  and  every  other  allegation  contained 
in  said  Paragraph  XVIII. 
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XV. 

Deny  generally  and  specifically,  each  and  every, 
all  and  singular,  the  allegations  of  Paragraph  XIX 
of  said  complaint. 

And  as  and  for  a  second,  separate,  and  further 
defense  to  said  complaint,  defendants  allege  as  fol- 
lows : 

I. 

That  i^laintiff's  said  complaint  fails  to  state  a 
claim  against  defendants,  or  any  of  them,  upon 
which  relief  can  be  granted. 

Wherefoi'e,  defendants,  and  each  of  them,  pray 
tliat  ])laintift'  take  nothing  by  reason  of  her  said 
complaint ;  that  defendants,  and  each  of  them,  be 
hence  dismissed  with  their  costs  of  suit  herein  in- 
curred; and  for  such  other  and  further  relief  as 
is  meet  [49]  and  proper  in  the  ]n*emises. 

STANLEY  PEDDER  AND 
KENNETH  FERGUSON 
PILLSBURY,  MADISON  & 

SUTRO 
LONG  &  LEVIT 

Attorneys  for  Defendants  [50] 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

C.  B.  Moore,  being  first  duly  sworn,  deposes  and 
savs : 

Tliat  he  is  an  officer,  to-wit,  tlie  Vice-President, 
of  Hendy  Realization  Co.,  a  corporation  (formerly 
The  Jushua  Hendy  Iron  Works),  one  of  the  de- 
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fendants  in  the  above  entitled  action,  and  as  such 
is  authorized  to  make  this  verification  on  behalf  of 
said  corporation;  that  he  has  read  the  foregoing 
answer  and  knows  the  contents  thereof;  that  the 
same  is  -true  of  his  owti  knowledge,  except  as  to 
such  matters  therein  stated  on  information  or  be- 
lief, and  as  to  those  matters  he  believes  the  same 
to  be  true. 

C.  B.  MOORES 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  April,  1941. 

LILLIAN  RALSTON 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  Expires  December  22,  1944. 

Receipt  of  Service 

[Endorsed] :     Filed  Apr.  21,  1941.  [51] 


[Title  of  District  Court  and  Clause.— No.  21792-S.] 

STIPULATION 

It  appearing  that  A.  E.  Webber,  one  of  the  de- 
fendants above  named,  has  been,  by  Order  of  the 
above  entitled  court  given  and  made  on  April  11, 
1941,  directed,  together  with  the  other  defendants, 
to  plead  on  the  merits  to  the  complaint  on  file  in 
the  above  entitled  action;  but  that  said  A.  E.  Web- 
ber is  now  deceased; 

Now  Therefore,  it  is  stipulated,  subject  to  con- 
firmation by  the  court,  that  defendant  A.  E.  Webber, 
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or  liis  representative,  [52]  shall  not  be  required 
to  i)lead  to  the  complaint  on  file  in  the  above  en- 
titled action  except  upon  ten  (10)  days'  written 
notice  from  the  attorneys  for  plaintiff  to  attorneys 
for  defendants  so  to  do;  and  that  by  reason  of  this 
stipulation  the  default  of  said  A.  E.  Webber,  de- 
ceased, shall  not  be  taken  during  such  time  as  said 
defendant,  or  his  representative,  shall,  pursuant 
to  this  stipulation,  be  granted  time  within  which  to 
])lead. 

Dated:  April  21st,  1941. 

PAUL  S.  JORDAN 

BYRNE,  LAMSON  &  JORDAN 

Attorneys  for  Plaintiff 
STANLEY  PEDDER  AND 
KENNETH  FERGUSON 
PILLSBURY,  MADISON  & 

SUTRO 
LONG  &  LEVIT 

Attorneys  for  Defendants 

So  Ordered  this  day  of  April,  1941. 


Judge  of  the  District  Court. 
[Endorsed] :     Filed  Apr.  22,  1941.  [53] 
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In  the  United  States  District  Court,  Northern 
District  of  California,  Southern  Division 

No.  25937-S 

In  the  Matter  of  THE  JOSHUA  HENDY  IRON 
WORKS  (whose  name  has  been  changed  to 
HENDY  REALIZATION  CO.),  a  corporation, 

Debtor 

HENDY  REALIZATION  CO.,  (formerly  THE 
JOSHUA  HENDY  IRON  WORKS),  a  cor- 
poration, et  al, 

Petitioners 

vs. 

HAROLD  M.  F.  BEHNEIVIAN  and  GLADYS  M. 
SHORES, 

Respondents 

No.  21792-S 

GLADYS  M.  SHORES, 

Plaintiff 
vs. 

HENDY  REALIZATION  CO.,  a  corporation,  et  al, 

Defendants 
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INTERROGATORIES  PROPOUNDED  BY  THE 
ABO\'E  NAMED  PLAINTIFF,  GLADYS  M. 
SHORES,  AND  BY  THE  ABOVE  NAMED 
RESPONDENTS,  GLADYS  M.  SHORES 
AND  HAROLD  M  F.  BEHNEMAN,  PUR- 
SUANT TO  RULE  33  OF  THE  RULES  OF 
CIVIL  PROCEDURE  FOR  THE  DISTRICT 
COURTS  OF  THE  UNITED  STATES 

Come  now  tlie  above  named  plaintiff,  Gladys  M. 
Shores,  and  [54]  the  above  named  respondents, 
GladNS  M.  Shores  and  Harold  M.  F.  Behneman,  and 
file  tlie  following'  interrogatories  to  the  above  named 
defendants  and  ])etitioners  pursuant  to  Rule  33  of 
the  Rules  of  Civil  Procedure  for  the  District  Courts 
of  the  United  States,  the  same  to  be  answered  by 
said  defendants  and  petitioners  in  accordance  with 
said  Rule  33: 

Interrogatory  No.  1 : 

State  the  total  amoimt  of  the  reduced  and/or  de- 
ferred obligations  (not  including  current  and  re- 
ceiver.shi])  obligations)  of  The  Joshua  Hendy  Iron 
Works,  now  Hendy  Realization  Co.,  a  corporation 
(hereinafter  for  convenience  referred  to  as  the 
*' Hendy  Co.''),  both  secured  and  unsecured,  im- 
mediately following  the  approval  by  the  above  en- 
titlcMl  court  on  March  24,  1936  of  the  Plan  of  Re- 
organization of  said  company,  ])ayment  of  which 
was  ])i'()vi(le(l    for  in  said   Plan. 
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Interrogatory  No.  2: 

State  what  proportion  of  the  obligations  referred 
to  in  Interrogatory  No.  1  were  secured,  and  what 
proportion  thereof  were  unsecured. 

Interrogatory  No.  3: 

Of  the  total  unsecured  obligations  referred  to  in 
the  answer  to  Interrosratory  No.  2,  state  how  much 
thereof  remained  unpaid  as  of  (a)  December  31, 
1936,  (b)  December  31,  1937,  (c)  December  31, 
1938,  (d)  December  31,  1939,  and  (e)  November  15, 
1940. 

Interrogatory  No.  4: 

Of  the  total  secured  obligations  referred  to  in  the 
answer  to  Interrogatory  No.  2,  state  how  much 
thereof  remained  unpaid  as  of  (a)  December  31, 
1936,  (b)  December  31,  1937,  (c)  December  31, 
1938,  (d)  December  31,  1939,  and  (e)  November  15, 
1940. 

Interrogatory  No.  5: 

State  whether  any  of  the  obligations  referred  to 
in  Interrogatory  No.  1  were  settled  and  retired  for 
less  than  their  full  [55]  amount,  as  j)rovided  for  in 
said  Plan,  and,  if  so,  state  the  basis  of  such  settle- 
ment in  each  instance  so  as  to  reflect  the  saving  to 
Hendy  Co.  realized  through  such  settlement. 

Interrogatory  No.  6: 

State  the  total  amount  of  the  current  obligations 
of  the  Hendy  Co.  on  each  of  the  dates  referred  to 
in  Interrogatories  Nos.  3  and  4. 
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InteiToc^atorv  No.  7: 

State  the  total  amount  of  salary  and  all  other 
compensation  (exclusive  of  corporate  stock  of 
Hendy  Co.)  actually  paid  by  the  Hendy  Co. 
to  defendant  and  j)etitioner  W.  R.  Bassick 
as  an  officer  and/or  employee  of  the  Hendy 
Co.  for  (a)  the  period  from  March  24,  1936  to 
December  31,  1936;  (b)  the  year  1937;  (c)  the  year 
1938;  (d)  the  year  1939;  and  (e)  the  year  1940. 

Interrogatory  No.  8: 

State  the  total  amount  of  salary  and  all  other 
compensation  (exclusive  of  corporate  stock  of 
Hendy  Co.)  actually  ])aid  by  the  Hendy  Co.  to  de- 
fendant and  petitioner  Morris  Levit  as  an  officer 
and/or  employee  of  the  Hendy  Co.  for  (a)  the 
period  from  iVIarch  24,  1936  to  December  31,  1936; 
(b)  the  year  1937;  (c)  the  year  1938;  (d)  the  year 
1939;  and  (e)  the  year  1940. 

Interrogatory  No.  9: 

State  the  total  amount  of  salary  and  all  other 
compensation  (exclusive  of  corporate  stock  of 
Hendy  Co.)  actually  paid  by  the  Hendy  Co.  to  de- 
fendant and  petitioner  Elmer  M.  Hyland  as  an 
officer  and^or  em])loyee  of  the  Hendy  Co.  for  (a) 
ilic  period  from  March  24,  1936  to  December  31, 
193(i:  (b)  the  year  19:>>7;  (c)  the  year  1938;  (d) 
tlic  year  1939;  and  (e)  the  year  1940. 

Interroo'atorv  No.  10: 

Stat(*  in  full  derail  the  substance  and  nature,  and 
llic  (late  oi'  dates  of  making,  of  all  representations 
made  by  the  Board  of  Directors  of  Hendy  Co.  to 
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defendants  and  petitioners  Bassick,  Hyland  and 
Levit  to  the  effect  that  the  compensation  received 
by  them  from  the  Hendy  Co.  subse-  [56]  quent  to 
March  24,  1936  would  be  supplemented  by  addi- 
tional reward,  as  stated  in  the  resolution  of  said 
Board  of  Directors  set  forth  on  pages  6  and  7  of 
the  petition  filed  in  the  above  captioned  reorgani- 
zation proceeding  on  February  19,  1941. 

Interrogatory  No.  11: 

State  the  actual  profit  received,  or  the  estimated 
profit  to  be  received,  by  the  Hendy  Co.  on  uncom- 
pleted contracts  relating  to  work  in  progress  at  the 
company's  Smmyvale,  California,  plant,  or  else- 
where, on  November  15,  1940. 

Interrogatory  No.  12: 

State  the  full  amount  of  consideration  received 
bv  the  Hendv  Co.  from  MacDonald  &  Kahn,  Inc., 
or  its  assignee,  as  purchaser  of  the  Sunnyvale  plant 
and  equipment  and  other  assets  of  the  Hendy  Co. 
on  or  about  November  15,  1940. 

Interrogatory  No.  13: 

State  whether  the  good  will  of  the  Hendy  Co. 
and  the  name  ''The  Joshua  Hendy  Iron  Works'' 
was  sold  to  MacDonald  &  Kahn,  Inc.,  or  its  assignee, 
at  the  time  of  the  sale  of  the  said  Sunnyvale  ])lant 
and  equipment  of  the  Hendy  Co.  on  or  about  No- 
vember 15,  1940. 

Interrogatory  No.  14: 

State  and  describe  all  other  assets  of  the  Hendy 
Co.,  in  addition  to  its  said   Sunnyvale  plant  and 
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equipment,  wliicli  were  sold  to  MacDonald  &  Kahn, 
Inc.,  or  its  assignee,  on  or  about  November  15,  1940. 

Interrogatory  No.  15: 

State  what  portion  of  tlie  proceeds  of  sale  of  all 
Hendy  Co.  assets  sold  to  MacDonald  &  Kahn,  Inc., 
ov  its  assignee,  on  or  about  November  15,  1940,  were 
used  by  the  Hendy  Co.  to  })ay  the  obligations  de- 
ferred under  the  Hendy  Plan  of  Reorganization 
which  were  still  unpaid  at  the  date  of  said  sale. 

Interrogatory  No.  16: 

State  whether  any  additional  compensation  was 
])aid  to  any  [57]  directors  and/or  officers  and/or 
employees  of  the  Hendy  Co.  during  1940. 

Interrogatory  No.  17: 

If  the  answer  to  Interrogatory  No.  16  is  in  the 
affirmative,  then  state  (a)  when  and  to  what  direc- 
tors and/or  officers  and/or  employees  (naming  them 
in  (^ach  instance),  and  in  what  amounts  in  each 
instance,  said  additional  compensation  was  paid; 
and  (b)  for  what  such  additional  compensation  was 
])aid,  that  is  to  say,  the  nature  of  the  consideration 
received  b\'  the  Hendy  Co.  therefor,  in  the  case  of 
each  such  director  and/or  officer  and/or  employee; 
and  (c)  whether  payment  of  such  additional  com- 
])ensati()n  was  ])ursuant  to  contract  between  the 
Hendy  (V).  and  the  directors  and/or  officers  and/or 
employees  to  whom  it  was  paid,  or  pursuant  to 
resolution  or  n^sohitions  of  the  Board  of  Directors 
of*  the  Hendv  Co. 
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InteiTOGratorv  No.  18: 

State  whether  the  following  tabulation  does  or 
does  not  summarize  the  operations  and  deficit  of  the 
Hendy  Co.  for  the  period  from  April  1,  1935  to 
December  31,  1940,  as  represented  by  audit  reports 
of  John  F.  Forbes  &  Company,  certified  public  ac- 
countants, rendered  to  the  Hendy  Co.  on  April  1, 
1937,  February  24,  1938,  March  2,  1939  and  March 
14,  1940: 

Balance  of  deficit,  April  1,  1935 $237,391.77 

Subsequent  adjustment  of  opening  balances 

Decreases  in  net  assets $13,584.32 

Increases  in  net   assets 5,050.98 

8,533.34 

Write-down  of  plant  assets 320,999.60 

Less :  Profit  on  sale 131,232.47 

Net  loss  in  plant  assets 189,767.13 

Total $435,692.24 

Operating  net  income  reported 97,888.31 

Less :  Net  interim  adjustments 2,753.79 

Adjusted  operating  net  income $  95,134.52 

Reduction  of  liabilities  by  inauguration 

of  Plan  of  Reorganization 76,401.00 

Discount  on  treasury  stock  acquired 26,672.47 

Discount  of  liabilities 17,084.37 

Total $215,292.36 

Deficit,   December  31,   1940 $220,399.88 

[58] 
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InteiT02,atorv  No.  19: 

If  tlio  answer  to  Interrogatory  No.  18  is  in  the 
negative,  then  state  in  what  particulars  the  sum- 
marization set  forth  in  Interrogatory  No.  18  is 
incorrect. 

Interrogatory  No.  20: 

State  the  amounts  of  the  net  operating  profits  or 
losses  of  the  Hendy  Co.  for  the  years  1937,  1938, 
1939  and  1940,  respectively. 

Interrogatory  No.  21 : 

State  the  amounts  of  the  non-operating  income 
or  losses  of  the  Hendy  Co.  for  the  years  1937,  1938, 
3939  and  1940,  respectively. 

Interrogatory  No.  22: 

Did  anv  conditions  exist  on  November  1,  1940 
which  indicated  that  the  business  of  the  Hendy  Co. 
could  not  be  continued  after  March  24,  1941? 

Interrogatory  No.  23: 

If  the  answer  to  Interrogatory  No.  22  is  in  the 
affirmative,  then  state  the  character  of  such  exist- 
ing conditions. 

Interrogatory  No.  24: 

State  tlie  total  amount  expended  by  the  Hendy 
Co.  for  renewals  and  replacements  to  its  Sunny- 
vale plant  and  equi])ment  during  each  of  the  fol- 
lowing years,  to  wit:  1937,  1938,  1939  and  1940. 

interrogatory  No.  25: 

State  the  total  amount  expended  by  tlie  Hendy 
Co.  for  additions  to  its  Sunnyvale  plant  and  equip- 
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ment  for  each  of  the  following  years,  to  wit:  1937, 
1938,  1939  and  1940. 

Interrogatory  No.  26: 

With  reference  to  the  expenditures  referred  to 
in  Interrogatories  numbered  24  and  25,  state  what 
amount  thereof  was  expended  after  November  1, 
1940.  [59] 

Interrogatory  No.  27: 

State  whether  on  the  date  of  the  granting  to  Mac- 
Donald  &  Kahn,  Inc.,  or  any  other  person  or  cor- 
poration, of  the  option  to  purchase  the  Sumiyvale 
plant  and  equij)ment  of  the  Hendy  Co.  there  were 
pending  between  the  Hendy  Co.  and  the  United 
States  Government  any  negotiations  with  reference 
to  the  granting  to  the  Hendy  Co.  of  any  contract, 
or  contracts,  for  the  manufacture  by  the  Hendy 
Co.  of  machine  tools,  machinery  and/or  other  equip- 
ment and/or  products  of  any  kind  for  the  United 
States  Government,  or  any  of  its  agencies  or  in- 
strumentalities, or  as  subcontractor,  with  any  other 
person  or  persons  holding  or  contemplating  any 
contracts  with  the  United  States  Government,  or 
any  of  its  agencies  or  instrumentalities. 

Interrogator}^  No.  28 : 

If  the  answer  to  Interrogatory  No.  27  is  in  the 
affirmative,  then  describe  in  detail  the  character 
and  status  of  such  contract  negotiations  on  the  date 
of  the  granting  of  said  purchase  option. 
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Interrogatory  No.  29: 

State  the  name  of  the  purchaser  or  purchasers  to 
whom  the  Sunnyvale  plant  and  equipment  of  the 
Hend}'  Co.  was  sold  in  November  of  1940. 

Interrogatory  No.  30: 

State  whether  the  Hendy  Co.  declared  and/or 
paid  any  dividends  on  any  of  its  outstanding  stock 
from  March  24,  1936  to  November  15,  1940. 

Dated :  May  19tli,  1941. 

BYRNE,  LAMSON  &   JORDAN 

PAUL  S.  JORDAN 

Attorneys  for  the  above  named  plaintiff,  Gladys  M. 

Shores,    and    the    above    named    respondents, 

Gladys  M.  Shores  and  Harold  M.  F.  Behneman 

Receii)t  of  Service 

[Endorsed] :  Filed  May  19,  1941.  [60] 


[Title  of  District  Court  and  Cause.— Nos.  21792-S 
and  25937-S.] 

OBJECTIONS  TO  INTERROGATORIES  PRO- 
POUNDED BY  PLAINTIFF,  GLADYS  M. 
SHORES,  AND  RESPONDENTS,  GLADYS 
M.  SHORES  AND  HAROLD  M.  F.  BEHNE- 
MAN, PURSUANT  TO  RULE  33  OF  THE 
RULES  OF  (^IVIL  PROCEDURE  FOR 
THE  DISTRld^  COURT  OF  THE  UNITED 
STATES,  FILED  HEREIN  ON  MAY  19, 
1941,  AXn  MOTION  FOR  ENLARGING 
THE  TLMK  TO  ANSWER  [61] 
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Petitioners  and  defendants  herein  present  the 
following  objections  to  the  interrogatories  i^ro- 
pounded  by  plaintiff  and  respondents  herein  pur- 
suant to  Rule  33  of  the  Rules  of  Civil  Procedure 
for  the  District  Court  of  the  United  States,  and  for 
grounds  of  objection  specify  as  follows: 

Interrogatory  No.  6: 

The  meaning  of  '' current  operations''  appearing 
in  this  interrogatory  is  uncertain  and  ambiguous 
and  should  be  defined  by  plaintiff  and  respondents 
in  order  that  the  moving  jjarties  may  answer  this 
interrogatory  in  an  intelligible  maimer. 

Interrogatories  Nos.  7,  8  and  9: 

These  interrogatories  are  identical  with  the  ex- 
ception that  they  each  refer  to  a  different  defend- 
ant and  petitioner  in  this  action.  Answers  to  these 
interrogatories  would  have  no  bearing  whatever  on 
the  controversy,  and  therefore,  the  interrogatories 
are  irrelevant,  incompetent  and  immaterial. 

Interrogatorv  No.  10: 

An  answer  to  this  interrogatory  would  have  no 
bearing  on  the  controversy  and  the  interrogatory 
is  therefore  irrelevant,  incompetent  and  immaterial, 
and  moreover,  may  call  for  opinions  and  conclu- 
sions. 

Interrogatory  No.  11: 

The  query  as  to  the  '^estimated  profit  to  be  re- 
ceived," calls  for  an  opinion  and  conclusion. 

Interrogatory  No.  15: 

This  interrogatory  calls  for  an  opinion  and  con- 
clusion. 
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Intori'og'atories  Xos.  16  and  17: 

These  interro^'atories  call  for  opinions  and  con- 
clusions, and  moreover,  are  ambiguous  as  the  mean- 
ing of  ^'additional   compensation''   is  not   defined. 

[62] 
Interrogatories  Nos.  18  and  19: 

These  interrogatories  call  for  opinions  and  con- 
clusions and  are  not  within  the  scope  of  Rule  33. 

Interrogatories  Xos.  22  and  23: 

These  interrogatories  call  for  opinions  and  con- 
clusions. 

Interrogatories  Nos.  27  and  28 : 

These  interrogatories  call  for  opinions  and  con- 
clusions and  any  answer  would  have  no  bearing  on 
the  controversy,  and  therefore,  the  interrogatories 
are  irrelevant,  incompetent  and  immaterial. 

In  addition  to  the  objections  to  the  interrogatories 
set  fortli  herein,  ])etitioners  and  defendants  respect- 
fu]l\'  move  the  court  to  enlarge  the  time  to  answer 
the  interrogatories  not  objected  to,  and  those  of 
the  above  interrogatories  that  the  court  may  order 
petitioners  and  defendants  to  answer,  for  the  reason 
that  the  nature  of  tlie  interrogatories  requires  a 
certain  i)eriod  of  time  within  whicli  to  obtain  the 
information  requested,  and  tliis  will  not  delay  the 
ti'ial  of*  the  cause  nor  prejudice  ])laintiff  and  re- 
spondents. 
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Dated:  May  29,  194L 

KENNETH  FERGUSON 
BERT  W.  LEVIT 
PILLSBURY,  MADISON  & 

SUTRO 
GERALD  E.  LEVIN 
Attorneys  for  Petitioners  and  Defendants. 

[Endorsed]:     Filed  May  29,  1941.  [63] 


District  Court  of  the  United  States 

Northern  District  of  California 

Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  23rd  day  of  June,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty-one. 

Present:  the  Honorable  A.  F.  St.  Sure,  District 
Judge. 

[Title  of  District  Court  and  Clause— No.  21792-S. 
Civil.] 

Paul  S.  Jordan,  Esq.,  appearing  as  attorney  for 
plaintiff,  and  Gerald  E.  Levin,  Esq.,  appearing  as 
attorney  for  defendant.  After  hearing  attorneys, 
it  is  Ordered  that  the  objections  to  interrogatories 
Nos.  10,  11,  15,  18,  19,  22,  23,  27  and  28  be  sus- 
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tained  and  tliat  objpc^tioiis  to  tlie  other  interroga- 
tories be  overruled.  On  motion  of  Mr.  Levin,  Or- 
dered tliat  the  defendant  have  until  July  23rd,  1941, 
to  answer  the  interrogatories.  [64] 


[Title  of  District  Court  and  Cause.— No.  21792-S.] 

NOTICE 

To:  Messrs.  Bryne,  Lamson  &  Jordan, 
1249  Russ  Building, 
San  Francisco,  California. 

Kenneth  Ferguson,  Esq., 
Stanley  Pedder,  Esq., 
Financial  Center  Building, 
San  Francisco,  California. 

Messrs.  Pillsbury,  ]\ladison  &  Sutro, 
Attorneys  at  Law, 
Standard  Oil  Building, 
San  Francisco,  California. 

Messrs.  Long  &  Levit, 
Attorneys  at  I^aw, 
M(M-chants  Exchange  Building, 
San  Francisco,  California. 

You  Ai*e  Ilerehy  Notified  that  on  June  23rd,  1941, 
Judge  A.  F.  St.  Sure  Ordered  tliat  the  objections 
to  Interrogatoiies  Nos.  10,  11,  15,  18,  19,  22,  23,  27 
and  28  be  Sustained  and  that  objections  to  the  other 
interrogatories    be    Overruled.    On    motion    of   Mr. 
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Levin,  Ordered  that  the  defendant  have  until  July 
23rd,  1941,  to  answer  the  interrogatories. 

WALTER  B.  MALING, 
Clerk. 
San  Francisco,  California,  (a) 

June  23rd,  1941.  [65] 


[Title  of  District  Court  and  Cause.— Nos.  25937-S 
and  21792-S.] 

ANSWERS  TO  INTERROGATORIES  [m'] 

Come  now  petitioners  and  defendants  in  the  above 
entitled  causes,  and,  within  the  time  provided  by 
Order  of  the  above  entitled  court,  herewith  answer 
those  certain  interrogatories  propoimded  by  Gladys 
M.  Shores  and  Harold  M.  F.  Behneman,  which  were 
allowed  by  Order  of  the  above  entitled  court  duly 
given  and  made  on  Jmie  23,  1941,  as  follows: 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

C.  B.  Moores,  being  first  duly  sworn,  deposes  and 
says: 

That  he  is,  and  at  all  times  herein  mentioned  has 
been,  an  officer,  to-wit,  the  Vice-President,  of  Hendy 
Realization  Co.,  a  California  corporation  (formerly 
The  Joshua  Hendy  Iron  Works),  the  debtor  and 
one  of  the  petitioners  and  defendants  above  named, 
and  as  such  makes  these  answers  to  the  interroga- 
tories propounded  in  the  above  entitled  causes  by 
Gladys  M.  Shores  and  Harold  M.  F.  Behneman; 
that  said  answ^ers  are  true  of  affiant  ^s  own  knowl- 
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edge,  except  as  to  those  matters  stated  iii)oii  infor- 
mation and  belief,  and  as  to  those  matters  affiant 
believes  the  same  to  be  true;  and  that  insofar  as 
said  interrogatories  require,  and  said  answers  give, 
figures  and  amounts  from  the  debtor  corporation's 
records,  the  same  have  been  prepared  pursuant  to 
affiant's  instruction  and  affiant  is  informed  and  be- 
lieves the  same  to  be  true. 

1.  Answer  to  Interro^atorv  No.  1.  The  total 
amount  of  the  reduced  and/or  deferred  obligations 
(not  including  current  and  receivership  obligations) 
of  Hendy  Realization  Co.  (formerly  The  Joshua 
Hendy  Iron  Works),  both  secured  and  unsecured, 
immediately  following  the  approval  by  the  above 
entitled  court  of  the  plan  of  reorganization  of  said 
com])any  on  March  24,  1936,  was  $570,04-l:.97 ;  which 
said  amount  included  additional  Federal  income  tax 
assessed  for  1927  and  1928  in  the  amoimt  of 
$2,450.59,  and  interest  in  the  amount  of  $1,362.90, 
accrued  thereon  to  the  date  of  payment,  [67]  March 
27,  1936. 

2.  Answer  to  Interrogatorv  No.  2.  Of  said  total 
obligations,  $202,362.06  were  unsecured,  and  $367,- 
682.91  were  secured. 

3.  Answer  to  Interrogatory  No.  3.  The  princi- 
I)al  amount  of  said  misecured  obligations  remaining 
un])aid  upon  the  following  dates  were: 

December  :n,  1936  $198,473.32 

December  31,  1937  198,473.32 

December  31,  1938  198,473.32 

December  31,  1939   143,970.35 

November  15,  1940 143,522.96 
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4.  Answer  to  Interrogatory  No.  4.  The  principal 
amount  of  said  secured  obligations  remaining  un- 
paid as  of  the  following  dates  were: 

December  31,  1936  $367,682.91 

December  31,  1937  327,643.71 

December  31,  1938  325,308.71 

December  31,  1939  „ 308,587.06 

November  15,  1940  131,443.61 

5.  Answer  to  Interrogatory  No.  5.  In  accord- 
ance with  a  resolution  passed  by  the  Board  of  Di- 
rectors at  a  meeting  held  November  21,  1939,  the 
corporation  offered  to  pay  holders  of  the  unsecured 
five-year  notes  an  amount  of  cash  equal  to  70%  of 
the  principal  amount  of  said  notes  in  full  settlement 
and  satisfaction  of  all  claims  arising  out  of  said 
notes.  Holders  of  $55,589.63  principal  amount  of 
unsecured  notes  accepted  said  offer,  the  discount 
amounting  to  $16,676.96. 

6.  Answer  to  Interrogatory  No.  6.  The  current 
liabilities  of  the  corporation  as  of  the  following 
dates  were : 

December  31,  1936  $  21,378.18 

December  31,  1937  39,764.81 

December  31,  1938  290,060.27 

December  31,  1939 68,622.70 

November  15,  1940  20,259.81 

7.  Answer  to  Interrogatory  No.  7.  The  salary 
and  other  compensation  (exclusive  of  capital  stock) 
paid  to  W.  R.  Bassick,  as  an  officer  and  employee 
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of   Ww   corporation,   duiiiiu'   the   following   periods 
were:  [68] 

March  24,  1936,  to  December  31, 

1936  $  6,000.00 

Year  ended  December  31,  1937 7,200.00 

Year  ended  December  31,  1938 9,000.00 

Year  ended  December  31,  1939 10,100.00 

Year  ended  December  31,  1940 50,801.82 

8.  Answer  to  Interrogatory  No.  8.  The  salary 
and  other  com])ensation  (exclusive  of  capital  stock) 
paid  to  jVIorris  Levit,  as  an  officer  and  employee  of 
the  corporation,  during  the  following  periods  were: 

March  24,  1936,  to  December  31, 

1936  $  4,000.00 

Year  ended  December  31,  1937 4,800.00 

Year  ended  December  31,  1938 6,000.00 

Year  ended  December  31,  1939 6,000.00 

Year  ended  December  31,  1940 24,717.50 

9.  Answer  to  Interrogatory  No.  9.  The  salary 
and  other  compensation  (exclusive  of  capital  stock) 
paid  to  Elmer  ]\r.  Hyland,  as  an  officer  and  em- 
]:>loyee  of  the  cor])oration,  during  the  following 
periods  were: 

March  24,  1936,  to  December  31, 

1 936  $  3,500.00 

Year  ended  December  31,  1937 4,775.00 

Year  ended  December  31,  1938 6,000.00 

Year  ended  December  31,  1939 6,700.00 

Year  ended  December  31,  1940 25,241.67 
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10.  Answer  to  Interrogatory  No.  12.  It  is  im- 
possible to  state,  at  this  time,  the  full  amount  of 
consideration  received  bv  the  corroboration  from  the 
purchaser  of  the  corporation's  Sunnyvale  plant  and 
properties,  since  final  adjustments  in  this  regard 
have  not  yet  been  fully  effected.  The  corporation 
received  the  sum  of  $426,000.00  in  cash,  which  said 
sum  is  subject  to  adjustments  for  work  in  progress, 
taxes,  and  other  matters  incident  to  the  sale  of 
a  going  business. 

11.  Answer  to  Interrogatory  No.  13.  The  name 
^'The  Joshua  Hendy  Iron  Works"  was  sold  together 
with  the  sale  of  the  corporation's  Sunnyvale  plant 
and  properties,  but  the  corporation's  good  will  was 
not.  [69] 

12.  Answer  to  Interrogatory  No.  14.  In  addition 
to,  and  included  in  the  sale  of  its  Sunyvale  plant 
and  properties,  the  corporation  sold  its  inventory 
of  coke,  iron,  and  merchandise  held  for  sale  and  in 
the  process  of  manufacture  in  its  Sunnyvale  plant, 
its  shop  rights,  its  San  Francisco  office  furniture 
and  fixtures,  and,  as  above  noted,  its  name  ^^The 
Joshua  Hendy  Iron  Works." 

13.  Answer  to  Interrogatory  No.  16.    Yes. 

14.  Answer  to  Interrogatory  No.  17.  Pursuant 
to  resolutions  of  the  Board  of  Directors  of  the  cor- 
l)oration  additional  compensation  was  paid  during 
the  year  1940  to  certain  of  the  corporation's  officers 
and  emj)loyees.  The  nature  and  amount  thereof  is 
indicated  in  the  resolutions  of  the  Board  of  Direc- 
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tor.s  autlioi'iziiig  said  })ayinents,  which  said  resolu- 
tions were  as  follows: 
March  18,  1940 

*'The  payment  by  the  corporation  on  Decem- 
ber 20,  1939  of  the  following  bonuses  totalling 
$6,000.00  and  an  increase  in  the  salary  of  Mr. 
Levit  of  $50.00  per  month  was  ap])roved  on 
motion  made  l)y  i\Ir.  Price,  seconded  by  Mr. 
Wel)ber  and  mianimously  carried. 

W.  R.  r>assick  $2,000.00 

E.  M.  Hyland „ 1,000.00 

M.  Levit  450.00 

Margaret  Terry  250.00 

C.  B.  McAulay _ 350.00 

J.  L.  Whitehead 300.00 

C.  E.  Birkenbeul 250.00 

R.  N.  Parkin 225.00 

D.  G.  Burdick _ 25.00 

J.  M.  Brown 200.00 

F.  L.  McAdam 50.00 

L.  A.  Wall „ 25.00 

V.  D.  Kowell 300.00 

A.  R.  Sillers „ 150.00 

W.  C.  Theller 150.00 

R.  M.  Spedding 150.00 

W.  G.  Vierra 100.00 

W.   K.  Plummer 25.00 


$6,000.00" 
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December  2,  1940 

'* Director  C.  B.  Moores  then  called  the  fol- 
lowing facts  to  the  attention  of  the  Board  of 
Directors : 

*^(1)  That  certain  of  the  officers  and  em- 
ployees of  the  corporation  have,  since  its  re- 
organization, rendered  extremely  valuable 
services  to  the  [70]  corporation  resulting  in 
its  rehabilitation  as  a  sound  and  going  busi- 
ness, and  the  improvement  of  the  financial 
condition  of  the  company  from  a  point  where 
the  stockholders  of  the  company  had  little  or 
no  equity  as  evidenced  by  the  records  of  the 
reorganization  of  the  corporation  under  Sec- 
tion 77B  of  the  Bankruptcy  Act,  to  a  point 
where  the  equity  of  the  stockholders  has  be- 
come verv  substantial; 

'^(2)  That  it  was  this  rehabilitation  of 
the  corporation's  business,  so  occasioned, 
which  made  possible  the  advantageous  sale 
of  the  Sunnyvale  plant  and  properties  of  the 
corporation,  just  consummated; 

*'(3)  That  notwithstanding  the  value  of 
such  services  to  the  corporation,  the  compen- 
sation of  such  officers  and  employees  has  not 
been  commensurate  therewith;  and  that  the 
Board,  through  its  Directors,  has  repeatedly 
rei)resented  to  such  officers  and  employees 
that  the  compensation  received  by  them  dur- 
ing said  period  would  be  supplemented  by 
additional  payment  therefor  as  soon  as  in  the 
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opinion  of  the  Board  such  further  payment 
was  practicable  and  expedient;  and 

''(4)  That,  in  addition,  due  to  the  sale  of 
the  cor])oration's  Sunnyvale  ])lant  and  ])rop- 
erties,  the  employment  of  said  officers  and 
employees  has  necessarily  been  abruptly  sev- 
ered and  their  vacation  and  other  rights  in- 
terfered with; 

and  he  suggested  that,  since  the  affairs  and 
position  of  the  corporation  now  warranted  the 
Board's  action  in  such  connection,  the  Board 
consider  the  proper  payment  and  reward  of 
such  officers  and  employees  on  account  of  their 
said  services  and  in  relation  to  their  respective 
contributions  to  the  restoration  of  the  corpora- 
tion. This  being  the  consensus  of  the  meeting, 
an  extended  and  detailed  discussion  upon  the 
matter  v^as  thereupon  had,  all  Directors  partici- 
pating, in  an  effort  to  work  out  a  definitive 
plan  for  such  payment  commensurate  with  the 
best  interests  of  the  corporation  and  the  fair 
and  proportionate  payment  and  reward  of  such 
officers  and  em])loyees.  Various  tentative  pro- 
posals in  this  regard  were  made  and  considered, 
and  thereu])on,  and  u]^on  motion  duly  made, 
seconded,  and  unanimously  carried,  the  meeting 
wa.s  duly  adJouriuHl  to  Wednesday,  December 
4,  1940,  at  elevcMi  o'clock  A.  M.,  in  order  that 
the  Directors  sliould  have  an  opportunity  to 
f'urtlier  consider  and  weigh  said  ]n*oposals  prior 
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to,  and  so  as  to  enable,  matured  and  final  ac- 
tion thereupon/^ 

December  4,  1940  (adjourned  meeting) 

^^The  President  stated  that  the  first  business 
of  the  meeting  wa.s  the  consideration  of  Mr. 
Moores'  suggestion  under  advisement  at  the 
previous  meeting,  and  the  various  proposals 
presented  at  the  meeting  of  the  Board  of  Di- 
rectors on  December  2,  1940,  relative  to  the 
compensation  of  certain  of  the  officers  and  em- 
ployees of  the  corporation.  Further  discussion 
upon  the  matter  was  thereupon  had,  at  [71] 
the  conclusion  of  which  it  was  moved  by  Di- 
rector C.  B.  Moores,  seconded  by  Director  A. 
Webber,  and  unanimously  carried — Director 
W.  R.  Bassick,  how^ever,  expressly  not  parti- 
cipating in  said  vote — that  the  following  reso- 
lution be  adopted  (expressly,  however,  without 
prejudice  to  the  right  of  the  Board,  acting  as 
Voting  Trustees  pursuant  to  the  confirmed  plan 
of  reorganization  of  the  corporation,  to  further 
reward  the  managing  officers  of  the  corporation 
for  their  services  by  the  distribution  of  capital 
stock  of  the  corporation  as  provided,  inter 
alia,  in  Paragraph  G-2  of  said  plan  of  reor- 
ganization) : 

''Whereas,  the  financial  position,  business, 
and  atfairs  of  this  corporation  have,  since  its 
reorganization,  evidenced  steady  and  sub- 
stantial im])rovement  to  the  point  that  they 
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liave  become  sound,  business-like,  and  satis- 
factory in  condition;  and 

^^ Whereas,  tlie  achievement  of  this  fact 
has  been  made  possible  only  by  the  miselfish 
and  unremitting  efforts  and  diligence  of  cer- 
tain of  its  officers  and  employees  since  its 
reorganization:  and 

''AA'hereas,  throughout  this  entire  period, 
this  corporation  lias  not  ])aid  such  officers 
and  employees  for  their  services  in  accord- 
ance with  the  full  value  thereof  to  this  cor- 
poration, but  said  officers  and  employees  have 
been  paid  therefor  and  liave  accepted  sub- 
stantially less  than  the  value  of  their  said 
services  to  this  corporation  in  consideration 
of  the  fact,  and  upon  the  representation  of 
this  Board  of  Directors,  that  a  further  pay- 
ment, which  with  the  amount  already  paid, 
would  constitute  a  fair  payment  therefor, 
would  be  made  at  a  later  but  the  earliest  ex- 
pedient date;  and 

*' Whereas,  the  affairs  and  position  of  this 
corporation  are  now  such  that  said  officers 
and  em])loyees  can  be  ])aid  for  their  said 
services,  and  it  is  fair  and  just  that  said  offi- 
cers and  employees  should  be  rewarded  for 
their  said  services  and  ])aid  therefor,  and  for 
th(^  severance  of  their  eniployment  and  in- 
terference with  their  vacation  and  other 
rights  occasioned  by  the  sale  of  the  Sunny- 
vale i)lant  and  properties  of  this  corporation; 
and 
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^^  Whereas,  it  appears  to  be  for  the  best 
interests  of  this  corporation  that  the  follow- 
ing resohition  be  adopted; 

*^No\v  therefore,  be  it  resolved,  that  this 
corporation  forthwith  pay  the  following 
amounts  to  the  following  of  the  officers  and 
employees  of  this  corporation  in  recognition, 
appreciation,  payment,  and  rew^ard  for  their 
exemplary  and  valuable  services  to  this  cor- 
poration : 


W.  R.  Bassick 

$40,000.00 

E.  M.  Hvland 

20,000.00 

M.  Levit 

20,000.00 

C.  B.  McAulay 

10,000.00 

C.  E.  Birkenbeul 

3,000.00 

J.  M.  Brown 

3,000.00 

[72] 

J.  L.  Whitehead 

1,000.00 

R.  N.  Parkm 

1,000.00 

Frank  L.  McAdam 

500.00 

Margaret  Terry 

500.00 

C.  Cortage 

500.00 

A.  R.  Sillers 

500.00 

W.  C.  Theller 

500.00 

R.  M.  Spedding 

500.00 

L.  A.  Wall 

100.00 

Grace  Miguelgorry 

100.00 

Juliette  del  Castillo 

100.00 

Ruth  Barbier 

100.00 

Gerda  Mangels 

100.00 

Thelma  Broeder 

100.00 
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'^And  be  it  further  resolved,  that  the  offi- 
cers of  this  cori)oration  be  and  they  are  here- 
by aiitliorized  and  directed  to  take  such  steps 
and  to  make  such  ])ayments  as  shall  be  neces- 
sary or  desirable  to  effectuate  and  carry  this 
resolution  into  effect." 

'* Director  C.  B.   Moores  called  the  Board's 
attention  to  the  fact  that  among  the  remaining 
properties  of  the  corporation  there  was  a  Nash 
Sedan  automobile,  heretofore  used  by  the  Pres- 
ident, W.  R.  Bassick,  and  that  while  said  auto- 
mobile Diight  be  useful  in  the  winding  up  of 
the  affairs  of  the   corporation,   its  liquidation 
value  to  the  corporation  was  nominal  and  the 
expense  of  its  operaticm  should,  if  possible,  be 
avoided.   Thereupon,  upon  motion  duly  made, 
seccmded,    and    unanimously    carried — 1  )irector 
W.  R.  Bassick,  however,  not  participating  in 
the  vote — the  following  resolution  was  adopted: 
^*Be  it  resolved,  that,   in  recognition,  ap- 
preciation, i)ayment,  and  ])artial  reward  for 
the  exemplary  and  valuable  services  of  W.  R. 
Bassick  to  this  corporation,  this  cor])oration 
forthwith  assign,  transfer,  and  set  over  unto 
said  AV.  R.  Bassick  all  of  its  right,  title,  and 
interest  in  and  to  the  Nash  Sedan  automobile 
owned    by    this    cori)oration ;    ])rovided    that 
said  W.  R.  Bassick  shall  agree  that,  in  con- 
sideration of  such  transfer  to  him,  said  Nash 
Sedan  automobile,  or  il.s  equivalent,  shall  be 
available  for  his  use,  at  his  expense,  in  con- 
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nection  with  tlie  Avinding  up  of  the  corpora- 
tion's affairs. 

"And  be  it  further  resolved,  that  the  Vice- 
President  and  Secretary  or  Assistant  Secre- 
tary of  this  cor})oration  be  and  they  are  here- 
by authorized,  empowered,  and  directed,  for 
and  on  behalf  of  this  corporation,  and  as  its 
corporate  act  and  deed,  to  execute  any  such 
assignment  or  other  documents  as  may  be 
necessary  to  effect  the  transfer  hereinabove 
resolved  and/or  necessary  or  desirable  to  ef- 
fectuate  the  purposes  of  this  resolution.'' 

[73] 
December  20,  1940 

"Minutes  of  the  last  meeting  of  the  Board  of 
Directors  held  on  December  4,  1940,  were  thei*e- 
upon  read.  Director  C.  B.  Moores  reported  that 
in  the  resolution  authorizing  payments  to  cer- 
tain of  the  officers  and  employees  of  the  cor- 
poration in  recognition,  appreciation,  payment, 
and  reward  for  their  exemplary  and  valuable 
services  to  the  corporation  the  names  of  two 
of  the  employees  of  the  corporation  who  had 
rendered  such  valuaJjle  services  to  this  corpora- 
tion had,  tlirough  inadvertence,  been  omitted 
from  the  list  contained  in  the  resolution;  and 
accordingly,  upon  motion  duly  made,  seconded, 
and  unanimously  carried  said  resolution  was 
supplemented  by  the  addition  of  the  following 
names  of  employees  to  be  paid  the  following 
amounts : 
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William    Viorra  $250.00 

Willard  Plummer  $250.00; 

and  it  was  directed  that  the  officers  should  pay 
these  amounts  in  the  same  manner  as  the  other 
amounts  directed  by  said  resolution  to  said 
employees  in  recognition,  appreciation,  pay- 
ment, and  reward  for  their  exemplary  a-nd  val- 
uable services  to  the  corporation.  As  thus  sup- 
])lemented,  the  minutes  of  the  last  meeting  of 
the  Board  of  Directors  held  on  December  4, 
1940,  were  approved. 

*'Upon  motion  duly  made,  seconded,  and 
unanimously  carried.  Director  W.  E.  Bassick, 
however,  expressly  not  participating  in  the 
vote,  the  following'  resolution  was  adopted: 

^'Whereas,  under  the  terms  of  the  con- 
firmed plan  of  reorganization  of  this  corpo- 
ration and  the  Voting  Trust  created  pursuant 
thereto,  2212-1/2  shares  of  the  capital  stock 
of  this  corporation  are  now  held  by  this 
Board,  as  Voting  Trustees,  free  and  clear 
of  any  claim,  right,  title,  or  interest  therein 
by  the  former  stockholders  surrendering  the 
same,  and  subject  to  the  distribution  by  this 
Board,  in  its  sole  discretion,  either  in  whole 
or  in  part  to  tlu^  managing  officers  of  this 
corporation  as  a  reward  for  their  management 
and  the  successful  rehabilitation  of  the  cor- 
|)()rat ion's   affairs;   and 

^'Whei'cas,  the  officers  of  this  corporation 
hereinafter  named  have,  since  its  reorganiza- 
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tion,  rendered  extremelv  valuable  services  to, 
and  in  the  management  of,  the  corporation, 
resulting  in  its  rehabilitation  as  a  sound  and 
going  business,  and  the  improvement  of  the 
financial  condition  of  the  corporation  from 
a  point  where  the  stockholders  of  the  corpo- 
ration had  no  equity,  as  evidenced  by  tlie 
records  of  the  reorganization  of  the  corpora- 
tion under  Section  77B  of  the  Bankruptcy 
Act,  to  a  point  where  the  equity  of  the  stock- 
holders has  become.very  substantial;  and 

^^  Whereas,  the  financial  position,  business, 
and  affairs  of  this  corporation  have,  since 
its  reorganization,  evidenced  steady  and  su))- 
stantial  improvement  to  the  point  that  they 
have  become  rehabilitated,  [74]  sound,  busi- 
ness-like, and  satisfactory  in  condition,  and 
such  rehabilitation  of  the  corporation's  busi- 
ness so  occasioned  has  made  possible  the  ad- 
vantageous sale  of  the  Sunnyvale  plant  and 
properties  of  the  corporation  just  consum- 
mated; and 

^^  Whereas,  notwithstanding  the  value  of 
such  services  to  this  corporation,  the  com- 
pensation of  such  officers  has  not  been  com- 
mensurate therewith,  and  this  Board,  through 
its  Directors,  has  repeatedly  represented  to 
such  officers  that  the  compensation  received 
by  them  during  said  period  would  be  supple- 
mented by  additional  reward  as  soon  as  in 
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the  oi^inioii  of  the   Board  such   further  re- 
ward was  i^ractical  and  expedient;  and 

'* Whereas,  in  addition,  due  to  the  sale  of 
the  corporation's  Sunnyvale  plant  and  prop- 
erties, the  employment  of  certain  of  said 
officers  has  necessarily  been  severed,  and  their 
vacation  and  other  rights  interfered  with; 
and 

** Whereas,  it  a]:)pears  just  and  proper  that 
said  2212-1/2  shares  of  the  capital  stock  of 
this  corporation  lield  by  this  Board,  as  afore- 
said, be  issued  to  said  managing  officers,  sub- 
ject to  the  condition  hereinafter  set  forth,  as 
a  reward  for  their  successful  management  and 
rehabilitation  of  the  corporation's  affairs; 
and  it  appears  to  be  for  the  best  interests 
of  this  corporation  that  the  following  reso- 
lution be  adopted: 

^^Now,  therefore,  be  it  resolved,  that  this 
Board  forthwitli  distribute  said  2212-1/2 
shares  of  the  capital  stock  of  this  corpora- 
tion so  held  by  it  to  the  following  persons  in 
the  respective  amounts  hereinafter  set  forth, 
in  recognition,  a])])reciation,  payment,  and 
reward  for  their  exemplary  and  valuable  ser- 
vices to  this  corporation  and  as  a  reward  for 
their  management  and  the  successful  re- 
habilitation of  the  corporation's  affairs: 
W.  R.  F^>assick  812-1/2  shares 

K.  M.  Hyland  700         shares 

.M.  Levit  700         shares; 
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provided,  however,  that  each  such  person 
shall,  prior  to,  and  as  a  condition  precedent 
to,  receiving  such  distribution  of  stock,  waive 
in  writing  tlie  right  of  such  person  to  receive 
any  dividends  or  distribution  upon  said  stock 
out  of  the  first  $85,848.75  available  for  divi- 
dends or  distribution  upon  the  capital  stock 
of  this  corporation,  in  dissolution  or  other- 
wise, so  that  the  said  sum  of  $85,848.75  may 
be  pro- rated  and  ])aid  by  way  of  dividend, 
distribution,  or  otherwise  (or  set  aside  for 
such  payment),  only  to  the  holders  of  the 
remaining  1907-3/4  shares  of  the  outstanding 
stock  of  the  corporation  now  held  by  this 
Board  as  Voting  Trustees,  to  the  end  that 
said  persons  holding  said  2212-1/2  shares 
hereby  distributed  shall  only  participate  in 
dividends  or  distributions  upon  the  capital 
stock  of  this  corporation  made  in  excess  of 
said  sum  of  $85,848.75,  as  aforesaid.  [75] 

^^And  be  it  further  resolved,  that  the  Pres- 
ident or  Vice-President  and  the  Secretary 
or  Assistant  Secretary  of  this  corporation  be 
and  they  are  hereby  authorized  and  directed, 
for  and  on  behalf  of  this  Board,  to  take  all 
such  steps  and  to  execute  all  such  documents 
as  may  be  necessary  or  desirable  to  effectuate 
the  distribution,  transfer,  and  delivery  of  said 
stock  to  said  officers,  as  aforesaid,  and  to  fully 
effectuate  the  purposes  of  this  resolution.'' 


90  Gladys  M.  Shores  et  aJ.  vs. 

15.  Answer  to  Interrogatories  Nos.  20  and  21. 
These  two  interrogatories  may  be  more  comprehen- 
sively answered  toi^etlier  as  follows: 

Tear  Ended  December  31 
1937  1938  1939  1940 

Net  profit  from 

operations  $59,447.70      -  $8,897.32        $208,787.58         $  47,501.77 

Other  income 

credits   4,331.22  3,849.32  4,695.80  153,018.61 

Surplus    credits 480.77  —  16,580.19  30,175.15 


64,259.69  -     5,048.00  230,063.57  230,695.53 

Income  charges 7,862.60  3,470.79  38,534.04  35,033.78 

Interest   expense 11,227.23  11,422.28  23,692.64  12,342.74 

Surplus  charges 128.59  —  5,648.21  1,479.34 


Net  income $45,041.27      -  19,941.07  162,188.68  181,839.67 


16.  Answer  to  Interrogatories  Nos.  24  and  25. 
The  corporation's  working  papers  do  not  differ- 
entiate between  cost  of  renewals,  replacements,  and 
additions.  The  additions  to  the  Snnnyvale  Plant 
and  Equipment  Account  for  the  following  years 
were : 


1940 

Machinery  and  equipment $2,524.83 

Furniture   and   fixtures — 

Automobiles    

Stock  drawin^^s,  sketches 

and  patterns  1,162.69 


Total $3,687.52 


Year  Ended  December  31 

1939 

1938 

1937 

$2,628.20 

$61,094.39 

$2,567.65 

531.72 

114.45 

728.71 

785.14 

4,153.61 

8.74 

1,616.18 

7.510.52 

62,419.99 

4,298.28 

17.  Answer  to  Interrogatory  No.  26.     None. 

18.  Answer   to   Interrogatory   No.   29.     On   No- 
vember 4,  1940,  the  corporation,  in  consideration  of 
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the  payment  of  $10,000.00,  [76]  gave  an  option  for 
the  purchase  of  the  corporation's  Sunnyvale  plant 
and  proj^erties  to  MacDonald  &  Kahn,  Inc.  Mac- 
Donald  &  Kahn,  Inc.  subsequently  assigned  all  of 
its  right,  title,  and  interest  in  and  to  the  option  to 
Felix  Kahn,  Trustee,  who  subsequently  exercised 
said  option. 

19.     Answer  to  Interrogatory  No.  30.     No. 

Further  affiant  sayeth  not. 

C.  B.  MOORES 
-    Subscribed  and  sworn  to  before  me  this  23rd  day 
of  July,  1941. 

(Notarial  Seal)     LILLIAN  RALSTON 
Notary  Public  in  and  for  the  City  and  Coimty  of 
San  Francisco,  State  of  California. 

My  Commission  Expires  December  22,  1944. 
Receipt  of  Service. 

[Endorsed] :  Filed  July  23,  1941.  [77] 


District  Court  of  the  United  States 

Northern  District  of  California 

Southern  Division 

At  a  stated  term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Tues- 
day, the  30th  day  of  September,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-one. 
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Present:  the  Honorable  A.  F.  St.  Sure,  District 
Judge. 

[Title  of  Cause— Xo.  21792-S  Civil.] 

The  parties  ])eing  j)resent  as  heretofore,  the  fur- 
ther trial  of  these  consolidated  cases  was  resumed. 
Mr.  Jordan  renewed  his  motion  to  strike  Defend- 
ant's Exhibits  ^^E'',  ^^E-1'^  ^^E-2",  ^^E-3",  "^A'\ 
and  ^^E-5-',  introduced  at  the  trial,  and  renewed  his 
motion  to  dismiss  the  petition  filed  on  February 
19,  1941,  by  The  Joshua  Hendy  Iron  Works,  etc.  in 
Bankruptcy  Case  No.  25937,  In  the  Matter  of  The 
Joshua  Hendy  Iron  Works,  a  corporation.  Debtor; 
and  renewed  his  objections  to  the  certificate  and 
report  on  the  jurisdiction  of  question  made  by  Bur- 
ton J.  Wyman  and  filed  on  Afarch  28,  1941,  in 
Bankruptcy  Case  No.  25937,  aforesaid.  It  is  Or- 
dered that  said  motions  be  denied  and  the  objections 
overruled. 

The  case  was  argued  by  Mr.  Jordan  and  Mr. 
Ferguson  and  submitted  in  the  Court  for  consid- 
eration and  decision.  Duo  eoUvsideration  being  had 
thereon,  it  is,  in  accordance  with  an  order  this  day 
signed  and  filed  Ordered  that  the  certificate  and 
report  of  the  Special  Master  filed  herein  on  March 
28,  1941,  be  a])j)roved  and  confirmed.  The  Special 
Ma,ster  is  allowed  the  sum  of  $100.00  as  compensa- 
tion for  his  services  and  the  further  sum  of  $20.00 
for  office  and  chM'ical  (^x])enses,  to  be  ])aid  by  ])eti- 
lioners  and  taxinl  as  costs  against  respondents. 
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The  motions  of  respondents  Behneman  and 
Shores,  and  each  of  them,  to  dismiss  the  petition 
and  to  vacate  the  restraining  order  are  hereby  de- 
nied, plaintiff  Gladys  Shores  to  take  nothing  by 
her  action  No.  21792-S,  removed  to  this  Court  and 
filed  herein  on  February  25,  1941.  It  is  further 
Ordered  that  respondents  Behneman  and  Shores 
shall  take  nothing  by  their  answer  and  cross-com- 
plaint to  the  petitions  filed  herein  on  February  19, 
1941,  and  on  March  11,  1941;  that  Hendy  Realiza- 
tion Co.  (formerly  The  Joshua  Hendy  Iron  Works), 
a  corporation,  et  als.,  shall  have  judgment  as  prayed 
for  in  their  petitions  filed  herein  on  February  19, 
1941,  and  on  March  11,  1941,  together  with  costs 
of  suit.  Counsel  for  The  Hendy  Realization  Co.  may 
submit  findings  of  fact  and  conclusions  of  law  and 
decrees  accordingly.  [78] 


[Title  of  District  Court  and  Cause—  Nos.  25937-S 
and  21792-S.] 

ORDER  FOR  JUDGMENT  [79] 

On  March  24,  1936,  this  court  made  and  entered 
its  order  confirming  a  plan  of  reorganization  of  The 
Joshua  Hendy  Iron  Works,  a  corporation,  debtor, 
under  and  pursuant  to  the  provisions  of  77B  of  the 
Bankruptcy  Act.  Said  ])lan  was  to  continue  for  a 
period  of  five  years,  the  date  of  its  termination 
being  March  24,  1941. 
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On  Januai'v  17,  1941,  Gladys  M.  Shores  filed  an 
action  iii  the  Superior  Court  of  the  State  of  Cali- 
fornia seeking  declaratory  and  injunctive  relief, 
and  for  the  cancellation  of  certain  stock  certificates, 
all  growing  out  of,  related  to  and  involved  in  said 
reorganization  jnoceedings.  The  action  was  re- 
moved here. 

On  February  19,  1941,  The  Joshua  Hendy  Iron 
AVorks,  whose  name  has  been  changed  to  Hendy 
Realization  Co.,  a  corporation,  filed  in  this  court  a 
petition  for  an  order  ^'aiding,  enforcing,  effectu- 
ating, and  protecting  the  adjudication,  order  and 
decree"  of  the  court  confirming  the  plan  of  reor- 
ganization, ^^and  preventing  and  enjoining  the 
threatened  interference  with  and  defeat  of  said 
adjudication." 

0]i  March  11,  1941,  this  court  made  and  entered 
its  order  restraining  further  proceedings  in  certain 
actions  filed  in  the  state  courts,  all  relating  to  the 
effectuation  of  said  plan  of  reorganization. 

Thereafter  respondents  Harold  M.  F.  Behneman 
and  Gladys  M.  Shores  moved  to  dismiss  the  petition 
of  February  19,  1941,  and  to  vacate  the  restraining 
order  of  March  11,  1941.  These  motions  were  re- 
feired  to  a  S[)ecial  Master  for  hearing  and  report. 
On  March  28,  1941,  the  Master  filed  herein  his  cer- 
tificate and  report.  [80] 

On  April  7,  1941,  counsel  for  the  respective  ])ar- 
ties  stipulated  that  all  actions  and  matters  involved 
herein    should    be    (consolidated    for    ti'ial     in    this 
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court.  Thereafter  issue  was  joined  and  a  trial  had 
upon  the  merits. 

Upon  hearing  argument  of  respective  counsel, 
and  considering  all  of  the  evidence,  the  case  being 
this  day  submitted  for  decision, 

It  is  ordered: 

1.  The  certificate  and  report  of  the  Special 
Master  filed  herein  on  March  28,  1941,  is  approved 
and  confirmed.  The  Special  Master  is  allowed  the 
sum  of  $100  as  compensation  for  his  services  and 
the  further  sum  of  $20  for  office  and  clerical  ex- 
penses, to  be  paid  by  petitioners  and  taxed  as  costs 
against  respondents. 

2.  The  motions  of  respondents  Behneman  and 
Shores,  and  each  of  them,  to  dismiss  the  petition 
and  to  vacate  the  restraining  order  are  hereby  (\'- 
nied. 

3.  The  i^laintiff  Gladys  Shoref>  shall  take  r.otl]- 
ing  by  her  action  No.  21792S  removed  to  this  court 
and  filed  herein  on  February  25,  194L 

4.  The  respondents  Belmeman  and  Shores  shall 
take  nothing  by  their  answer  and  cross-complaint 
to  the  ])etitions  filed  herein  on  February  19,  1941, 
and  on  March  11,  1941. 

5.  The  Hendy  Realization  Co.  (formerly  The 
Joshua  Hendy  Iron  Works),  a  corporation,  et  :ils. 
shall  have  judgment  as  ])rayed  for  in  their  peti- 
tions filed  herein  on  February  19,  1941  and  on 
March   11,   1941,   together  with   costs  of  suit.   [SI] 

Counsel  for  The  Hendv  Realization  Co.  u\i\y  suh- 
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iiiit   findings   of   fact   and   conclusions   of  law,   and 
decrees,  accordingly. 

Dated:  September  30,  1941. 

A.  F.  ST.  SURE 

United  States  District  Judge 

[Endorsed] :  Filed  Sept.  30,  1941.  [82] 


[Title  of  District  Court  and  Cause— Nos.  25937S 
21792-S 

NOTICE 

To :  Messrs.  Byrne,  Uanison  &  Jordan 
Attorneys  at  Law 
1249  Russ  P>uilding 
San  Francisco,  California 

Kenneth  Ferguson,  Esq. 
Stanley  Redder,  Esq. 
Attorneys  at  Law 
Financial  Center  Building 
San  Francisco,  California 

Messrs.  Rillsbury,  Madison  &  Sutro 
Attorneys  at  Law 

Standar.'l  Oil  Ruilding 
San  Francisco,  California 

Messrs.  Long  &  Levit 
Attornexs  at  Law 
^lercliants  Exchange  Ruikling 
San  Francisco,  California 

You    are   herein-   notifi(^d    tliat   (^n    Se])te]uber  30, 
1941,   Ju(lu'(^  A.   F.   St.   Sure  ordered  that  the  cer- 
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tificate  and  report  of  the  Special  Master  filed  here- 
in on  March  28,  1941,  be  approved  and  confirmed. 
The  Special  Master  is  allowed  the  snm  of  $100  as 
compensation  for  his  services  and  the  fnrther  sum 
of  $20  for  office  and  clerical  expenses,  to  be  paid 
by  petitioners  and  taxed  as  costs  against  respond- 
ents; that  the  motions  of  Respondents  Behneman 
and  Shores,  and  each  of  them,  to  dismiss  the  peti- 
tion and  to  vacate  the  restraining  order  are  hereby 
denied,  Plaintiif  Gladys  Shores  to  take  nothing  by 
her  action  No.  21792-S,  removed  to  this  Court  and 
filed  herein  on  February  25,  1941;  that  Respond- 
ents Behneman  and  Shores  shall  take  nothing  by 
their  answer  and  cross-complaint  to  the  petitions 
filed  herein  on  February  19,  1941,  and  on  March 
11,  1941:  that  Hendy  Realization  Co.  (formerly 
The  Joshua  Hendy  Iron  Works),  a  corporation, 
et  als.,  shall  have  judgment  as  ])rayed  for  in  their 
])etitions  filed  herein  on  February  19,  1941,  and  on 
March  11,  1941,  together  with  costs  of  suit.  Counsel 
for  The  Hendy  Realization  Co.  may  submit  find- 
ings of  fact  and  conclusions  of  law,  and  decrees 
accordinglv. 

San  Francisco,  California,  October  1,   1941. 
WALTER  B.  MALING, 

Clerk,  V.  8.  District  Court 

[S.!] 
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[Title  of  District  Court  and  Cause— Nos.  25937-8, 
21792-S.] 

CONSOLIDATED   FINDINGS   OF  FACT  AND 
CONCLUSIONS  OF  LAW  [84] 

Tlie  above  entitled  causes  and  the  pending  pro- 
ceeding's therein,  bavins^  been  consolidated  by  stipu- 
lation of  the  parties  and  the  order  of  the  above  en- 
titled court  duly  given  and  made,  came  on  regu- 
larly for  trial  in  the  above  entitled  court  on  the 
23rd  day  of  September,  1941,  before  the  Honorable 
A.  F.  St.  Sure,  Judge,  presiding,  without  a  jury; 
plaintiff  and  respondent  Gladys  M.  Shores  and  re- 
spondent Harold  M.  F.  Behneman  appearing  by 
their  counsel,  Byrne,  Lamson  &  Jordan,  by  Paul 
S.  Jordan,  Leo  D.  Byrne,  and  John  W.  vSkimier; 
debtor,  petitioner,  and  defendant  Tlie  Joshua  Hendy 
Iron  Works  (whose  name  has  been  changed  to 
Hendy  Realization  Co.),  petitioners  and  defendants 
A.  J.  Mayman,  C.  B.  Moores,  E.  H.  Price,  and 
W.  R.  Bassick,  individually  and  as  Directors  of 
Hendy  Realization  Co.,  and  petitioners  and  defend- 
ants Elmer  M.  Hyland  and  Morris  Levit  appearing 
by  their  counsel,  Stanley  Pedder  and  Kenneth  Fer- 
guson, Pillsbury,  Madison  &  Sutro,  and  Lon^'  & 
Levit,  by  Kenneth  Ferguson,  Gerald  S.  T^evin,  and 
Bert  W.  Levit;  and  it  being  stipulated  that  no  r<*- 
lief  of  any  sort  was  sought  against  defendant  A.  K. 
Webber,  deceased,  either  individually  or  as  Director 
of  H(MHly  Realization  Co.;  and  after  trial  on  tliat 
date  and  on  S(^])temb(M'  24,  25,  2(),  and  30,  1941, 
and  the  introduction  and  recei]^t  of  evidence,  ])oth 
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oral  and  documentary,  on  behalf  of  the  respective 
parties,  and  the  causes  consolidated  by  the  court 
having  been  argued  and  submitted  to  the  court  for 
its  decision,  and  the  court  having  before  it  the 
records  and  files  in  the  above  entitled  causes  and 
having  considered  the  evidence  adduced  and  the 
arguments  of  counsel,  and  being  fully  advised  in  the 
premises,  does  now  make  the  following:  [85] 

CONSOLIDATED  FINDINGS  OP  PACT 

I. 

That  it  is  true  that  Hendy  Realization  Co.  is, 
and  at  all  times  mentioned  herein  has  been,  a  cor- 
poration organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  State  of  California,  and  with 
its  principal  office  and  place  of  business  within 
said  state  in  the  City  and  County  of  San  Prancisco, 
and  within  the  territorial  jurisdiction  of  the  above 
entitled  court,  namely,  within  the  Southern  Division 
of  the  Northern  District  of  California;  that  at  all 
times  herein  mentioned,  and  until  December  2,  1940, 
the  name  of  said  corporation  was  The  Joshua 
Hendy  Iron  Works ;  that  on  December  2,  1940,  j)ur- 
suant  to  corporate  proceedings  duly  had  for  sucli 
pur])ose  the  articles  of  incorporation  of  said  cor- 
poration were  duly  amended  so  as  to  change  the 
name  of  said  corporation  to  Hendy  Realization  Co.: 
that,  for  convenience,  said  corporation  is  herein- 
after sometimes  referred  to  as  Hendy  Co. 
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II. 

That  it  is  true  tliat  on  March  4,  1935,  the 
above  entitled  proeeedinj^s,  numbered  herein  ^'No. 
25937-S,''  were  filed  and  instituted  in  the  above 
entitled  court  by  creditors  of  Hendy  Co.  for  the 
reorganization  of  said  corporation  as  a  debtor  pur- 
suant to  the  provisions  of  sections  77A  and  TTB 
of  the  act  entitled  ^'An  Act  to  establish  a  unifcn'iu 
system  of  banki'U])tcy  throughout  the  United 
States,"  approved  July  1,  1898,  and  acts  amenda- 
tory thereof  and  suj)plementarv  thereto,  herein- 
after more  generally  referred  to  as  tlie  'M>a.nk- 
ru])tcy  Act":  and  were  thereafter  ])rosecuted  as 
more  fully  a])])ears  from  these  findings  and  tlie 
records  and  files  of  the  above  entitled  court  i]i  tlic^ 
above  entitled  proceedings.  [86] 

TIT. 

That  it  is  true  that  pursuant  and  subsequent  to 
the  institution  of  the  above  entitled  ])roceedings  for 
corporate  reorganization,  such  ])roceedings  were 
duly  and  regularly  taken  and  had  that  a  ])lan  for 
the  reorganization  of  Hendy  Co.  as  debtor  was  duly 
ju'esented  by  the  creditors  of  said  corporation  who 
filed  the  original  })etition  for  corporate  reorganiza- 
tion as  aforesaid  together  with  Albertie  M.  TTou'V. 
a  stockholder  of  said  (•or])oration,  aiid  said  ])]i\u 
was  filed,  heard,  and  duly  re])ort{Hl  u])(^n  by  tlie 
Honorable  l>urton  J.  W^^nan,  Special  Master,  and 
vras  duly  and  fully  and  in  all  respects  accepted  bv 
creditors  and  stockholders  of  s;iid  cor])oration.  wlio^f^ 
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interests  were  affected  thereby,  as  required  by  the 
provisions  of  said  sections  77A  and  77B  of  tlie 
Bankruptcy  Act;  that  the  al)ove  entitled  court 
duly  gave  and  made  its  order  dated  March  24,  1936, 
approving  and  confirming*  said  ])lan  of  reorganiza- 
tion and  authorizing,  empowering,  and  directing 
the  reorganization  of  said  corporation  as  debtor 
pursuant  thereto;  that  said  order  is  a  part  of  tlie 
records  and  files  of  the  above  entitled  court  in  the 
above  entitled  ])roceedings,  and  is  incorporated  here- 
in by  reference  the  same  as  though  here  set  forth 
in  full,  and  said  order  is  still  in  full  force  and 
effect;  that  on  January  27,  1937,  the  above  entitled 
court  duly  gave,  made,  and  entered  its  order  and 
decree  denominated  '^  Final  Decree  Approving  and 
Confirming  Report  of  Execution  and  Accom])lish- 
ment  of  Confirmed  Plan  of  Reorganization  *  *  ■^," 
which  said  decree  is  incorporated  herein  by  refer- 
ence the  same  as  though  here  set  forth  in  full ;  that 
it  is  not  true  that  in  or  by  said  decree  the  proceed- 
ings were  determined  by  the  above  entitled  court 
or  by  any  of  the  judges  of  the  above  entitled  coiu't, 
other  than  as  provided  in  and  by  the  language  of 
said  decree  itself  and  by  [87]  the  law  ap])licable 
thereto;  that  it  is  not  true  that  there  was  no  reser- 
vation of  jurisdiction  provided  for  iu  said  decree 
with  resy)ect  to  any  matter  involved  iu  said  ])lnn 
of  reorganization,  but  ou  the  contrary  that  it  is 
true  that  the  above  entitled  court  has  always  had 
and  reserved,  inter  alia,  jurisdiction  to  hear  and  de- 
termine anv  matters  relating  to  the  meaning,  inter- 
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pretation,  effect,  effectuation,  and  protection  of 
said  decree;  that  it  is  not  true  that  subsequent  to 
the  entry  of  said  decree  and  prior  to  February  19, 
1941,  no  further  j)roceedings  of  any  kind  were  had 
or  taken  in  connection  with  said  corporate  reorgani- 
zation. 

IV. 
Tliat  it  is  true  that  at  the  time  the  above  entitled 
court  approved  and  confirnied  tlie  said  phui  of  re- 
organization as  aforesaid,  there  were  4,425  sliares 
of  the  ca])ital  stock  of  Hendy  Co.  outstanding;  that 
said  corporation,  as  of  July  31,  1935,  had  outstand- 
ing obligations  both  secured  and  unsecured,  exclu- 
sive of  current  liabilities,  amounting  to  ap])roxi- 
mately  $623,170.14,  and  on  March  24,  1936,  ])ri(U' 
to  the  reduction  thereof,  to  a]:)proximately  $644,- 
732.27:  that  under  the  terms  of  said  ])lan,  said  de- 
ferred obligations  were  reduced  by  either  10%  or 
15%  depending  upon  their  classification,  and  the 
total  amount  of  said  obligations,  as  so  reduced, 
amounted  on  March  24,  1936,  to  the  sum  of  $568,- 
606.82  (and  not  $549,317.04)  ;  and  that  payment  of 
said  obligations  as  so  reduced  was  deferred  for  a 
period  of  five  years  with  option  in  debtor  to  defer 
for  an  additional  period  as  more  fully  provided  in 
said  plan  of  reorganization. 

Y. 

That  it  is  not  true  that  from  March  24,  1936,  to 
Marcli  17,  1941,  petitionei-s  Mayman,  Moores,  Price, 
and  l^assick,  together  with  A.  E.  AVebber,  wer('  ('o^^- 
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tinuously  the  duly  appointed,  [88]  qualified,  and 
acting  Directors  of  Hendy  Co.,  and  as  such  became 
the  Voting  Trustees  of  the  50%,  of  the  outstanding 
stock  of  the  company  which  was  retained  by  its 
stockholders  under  paragraph  6G1  of  said  plan,  and 
as  such  Directors  and  Voting  Trustees  proceeded  to 
carry  the  plan  into  effect  and  subsequently  conduct 
and  continuously  manage  and  supervise  the  busi- 
ness of  Hendy  Co.;  but,  on  the  contrary,  it  is  true 
that  on  March  24,  1936,  the  business  and  affairs  of 
Hendy  Co.  were  managed  and  operated  by  W.  R. 
Bassick,  Trustee,  appointed  and  acting  pursuant  to 
order  of  the  above  entitled  court  until  the  discharge 
of  said  Trustee  in  the  above  entitled  proceedings; 
that  petitioners  and  defendants  Mayman  and  Price 
became  the  duly  apy)ointed,  qualified,  and  acting 
Directors  of  Hendy  Co.  on  April  8,  1936,  and  con- 
tinued as  such  Directors  until  March  17,  1941;  that 
])etitioner  and  defendant  Moores  became  a  duly  ap- 
pointed, qualified,  and  acting  Director  of  Hendy 
Co.  on  April  8,  1936,  and  has  ever  since  continued 
and  still  is  a  Director  of  Hendy  Co. ;  that  petitioner 
and  defendant  Bassick  became  a  duly  appointed, 
qualified  and  acting  Director  of  Hendy  Co.  ou 
March  15,  1937,  and  continued  as  a  Director  until 
March  17,  1941;  and  that  A.  E.  Webber  became  a 
duly  aj)pointed,  qualified,  and  acting  Director  of 
Heudy  Co.  on  March  15,  1937,  and  continued  to  act 
as  such  Director  until  his  death  at  the  end  of  1940; 
that  it  is  true  that  subsequent  to  April  8,  19''(), 
the   Board  of   Directors  of  Hendv   Co.,   ns   it   was 
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from  time  to  time  constituted,  supervised  the  busi- 
ness and  affairs  of  Hendy  Co.,  and  participated  in 
effectuating  tlie  j)lan  for  its  reorganization,  and  tliat 
said  Directors  were,  during  tlie  time  that  they  were 
Directors,  Trustees  jnirsuant  to  ])aragrapli  6G  of 
said  ])lan  of  reorganization.  [89] 

VI. 

That  it  is  true  that  pursuant  to  the  terms  of  said 
order  dated  Marcli  24,  1936,  the  stockhohlers  of 
Hendy  Co.  thereafter  endorsed  and  delivered  the 
outstanding  stock  held  bv  them  to  the  Board  of  Di- 
rectors  of  said  corporation  to  be  held  ]\v  said  Board 
pursuant  to  the  terms  of  said  phin  of  reorganiza- 
tion and  said  order  confirming  the  same ;  that  u])on 
such  endorsement  and  delivery,  said  Board,  as  Vot- 
ing Trustees  issued  their  Voting  Trust  Certificates 
to  each  of  said  stockholders  for  50%  of  the  shares 
so  deposited  by  such  stockholders,  and  retained  the 
remaining  50%  of  the  shares  so  delivered  by  each 
stockholder,  aggregating  2,2121/2  shares,  pursuant 
to  said  plan  and  order,  and  free  and  clear  of  auy 
claim,  right,  title,  or  interest  therein  by  such  stock- 
holders or  any  of  them;  that  the  number  of  shares 
of  stock  so  endorsed  and  delivered  by  resj)ondent 
and  ])lai]itiff  Shores  was  607  shares,  and  l)y  re- 
spondent Behneman  was  1,244^/2  shares;  that  U])()n 
such  endorsement  and  delivery,  the  Directors  of 
Hendy  Co.  executed  and  issued  in  du])licatc  trus- 
tees' receij)ts  and  certificates  evidencing  ownershi]) 
by  respondent  and  plaintiff  Shores  of  an  aggregate 
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of  303I/2  shares,  and  by  respondent  Behneman  of 
an  aggregate  of  6221/4  shares,  respectively,  being 
50%  of  the  original  shareholdings  of  said  stock- 
holders; that  said  shares  so  evidenced  by  said  trus- 
tees' receipts  and  certificates  were  thereafter  held 
by  said  Directors  in  trust,  as  provided  in  paragraph 
6G1  of  said  plan  of  reorganization  and  pursuant  to 
said  paragraph  and  to  the  terms  of  said  trustees' 
receipts  and  certificates,  up  to  on  or  about  Decem- 
ber 20,  1940;  that  the  other  50%  of  the  original 
shareholdings  of  said  Shores  and  Behneman  were 
thereafter  held  by  said  Directors  in  trust  under  and 
pursuant  to  the  provisions  of  paragraph  6G2  of 
said  plan,  until  on  or  about  December  20,  [90]  1940, 
when  they  were  distributed,  pursuant  to  said  plan, 
to  the  managing  officers  of  Hendy  Co.,  as  herein- 
after found. 

VII. 
That  it  is  true  that  on  March  24,  1936,  debtor 
Hendv  Co.  was  insolvent  and  had  no  net  worth; 
that  its  plant  and  business  were  badly  run-down 
and  depleted;  that  its  stock  had  no  value  and  was 
worthless,  and  that  the  equity  of  its  stockholders 
in  the  debtor  was  nil. 

VIII. 

That  it  is  true  that  petitioners  and  defendants 
Hyland  and  Levit  were  from  March  24,  1936,  and 
continuously  thereafter  to  November  15,  1940,  em- 
ployees of  Ilendy  Co.,  occupying  important  execu- 
tive positions,  and  that  from  and  after  April  22, 
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1936,  said  petitioners  and  defendants  were  man- 
aging officers  of  Hendy  Co.,  to  wit,  petitioner  and 
defendant  Hyland  was  vice  president  in  cliarge  of 
manufacturing,  and  petitioner  and  defendant  Levit 
wa.s  vice  ])resident  in  charge  of  sales;  that  peti- 
tioner and  defendant  Bassick  was  on  March  24, 
1936,  and  thereafter  and  imtil  his  discharge.  Trus- 
tee for  Hendy  Co.  in  the  above  entitled  proceedings, 
and  as  such  in  the  general  management  and  opera- 
tion of  its  business  and  affairs,  and  from  and  after 
March  15,  1937,  a  managing  officer  of  Hendy  Co., 
to  wit,  its  president,  and  that  during  all  of  said 
period  from  March  24,  1936,  to  November  15,  1940, 
petitioner  and  defendant  Bassick  was  the  chief 
executive  of  the  business  and  affairs  of  Hendy  Co. 

IX. 

That  it  is  true  that  subsequent  to  March  24,  1936, 
the  officers  and  management  of  Hendy  Co.  so  man- 
aged the  plant,  affairs,  and  business  of  said  corj)o- 
ration  that  said  plant,  affairs  and  business  became, 
and  were,  on  and  prior  to  November  15,  1940,  [91] 
and  on  and  prior  to  December  20,  1940,  successfully 
rehabilitated,  sound,  businesslike,  and  satisfactory 
in  condition,  and  improved  from  the  ])oint  where 
the  stockholders  of  petitioner  corporation  had  no 
equity,  as  found  hereinabove,  to  a  point  where  tlie 
equity  of  said  stockholders  was,  on  and  prior  to 
November  15,  1940,  and  on  and  prior  to  Deceml^er 
20,  1940,  very  substantial;  that  it  is  not  true  tliat 
the    term    '^successful    rehabilitation''    as    used    iu 
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paragraph  6G2  of  said  plan  of  reorganization  con- 
templated full  payment  of  the  reduced  and  deferred 
obligations  covered  by  said  plan,  out  of  earnings  of 
Hendy  Co.  derived  from  the  operation  of  its  busi- 
ness as  a  going  concern,  to  the  end  that  the  capital 
assets  thereof  might  be  preserved  for  the  benefit 
of  its  stockholders,  or  to  the  end  that  the  control  or 
management  of  the  affairs  of  said  corporation  as  a 
going  concern  or  otherwise  might  be  ultimately  or 
at  all  returned  to  said  stockholders,  or  to  any  other 
end  whatever;  that  it  is  not  true  that  said  term 
^^ successful  rehabilitation"  as  used  in  paragraph 
6G2  of  said  plan  did  not  contemplate  payment  of 
said  reduced  and  deferred  obligations,  or  any  part 
thereof,  out  of  proceeds  of  the  sale  of  all  or  any  of 
the  debtor's  operating  capital  assets  or  the  corpo- 
rate name  or  goodwill  of  Hendy  Co.,  followed  by  a 
winding  up  and  dissolution  of  said  corporation; 
that  it  is  not  true  that  the  affairs  of  Hendy  Co. 
have  not  been  successfully  or  at  all  rehabilitated. 
On  the  contrary,  it  is  true  that  the  business  and 
affairs  of  Hendy  Co.  were  successfully  rehalnli- 
tated  on  and  prior  to  November  15,  1940,  and  were 
at  said  times  and  on  December  20,  1940,  successfully 
rehabilitated  within  the  provisions  of  the  i)lan  of 
reorganization,  and  particularly  paragraT)h  6G2 
thereof. 

X. 
That  it  is  true  that  from  March  24,  1936,  and  to 
[92]  November  15,  1940,  no  dividends  were  ])ai(l  or 
declared    upon    any    of    the    outstanding    stock    of 
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Hendy  Co.;  that  no  dividends  were  paid  or  de- 
clared u2)on  any  of  the  outstanding  stock  of  Hendy 
Co.  at  any  time  prior  to  March  24,  1936;  that  it  is 
not  true  that  said  corporation  has  not,  at  any  time 
since  March  24,  1936,  been  financially  in  a  condition 
which  would  permit  of  the  payment  of  dividends; 
that  it  is  true  that  on  November  15,  1940,  there  still 
remained  uni)aid  more  than  $200,000  of  the  reduced 
and  deferred  obligations  covered  by  said  ])lan  of  re- 
organization ;  that  it  is  true  that  subsecjuent  to  No- 
vember 15,  1940,  al]  of  the  un])aid  reduced  and  de- 
ferred obligations  covered  by  said  j)lan  of  reorgani- 
zation were  fully  paid;  that  it  is  true  that  such 
payment  was  made,  in  part,  with  cash  derived  from 
the  sale  of  capital  assets  of  Hendy  Co.  hereinafter 
referred  to,  but  it  is  not  true  that  the  ])irectors  of 
Hendy  Co.  were  forced  to  resort  thereto,  and  it  is 
true  that  at  the  times  of  such  payment  the  currinit 
assets  of  Hendy  (^o.,  irrespective  of  the  proceeds 
from  said  sale,  were  materially  in  excess  of  the  un- 
paid balance  of  said  reduced  and  deferred  obli- 
gations. 

XI. 
That  it  is  true  that  between  March  24,  1936,  and 
November  15,  1940,  ])etitioners  and  defendants 
Hyland  and  Levit,  as  employees  and  managing-  offi- 
cers of  Hendy  Co.,  and  petitioner  and  defeudaut 
Bassick,  as  Trustee  and  as  an  employee  and  manag- 
ing officer  of  Hendy  Co.,  received  salaries  and 
bonuses  which  were  pai'tial  compensation,  ])ut  only 
I)artial  compensation,  for  their  services  to  Hendy 
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Co.  during  said  period;  and  it  is  not  true  that  said 
salaries  and  bonuses  fully  or  adequately  compen- 
sated, or  that  they  were  intended  to  fully  compen- 
sate, said  petitioners  and  defendants  for  their 
services  to  said  corporation  during  said  [93]  period. 
That  it  is  true  that  on  or  about  December  4,  1940, 
the  Board  of  Directors  and  Hendy  Co.  made  a  cash 
distribution  to  various  of  its  officers  and  employees, 
including  petitioners  and  defendants  Bassick,  Hy- 
land,  and  Levit,  as  employees  and  managing  officers 
of  Hendy  Co. ;  that  said  cash  distribution  to  peti- 
tioners and  defendants  Bassick,  Hyland,  and  Levit 
was  made,  inter  alia,  as  partial  compensation  for 
their  services  to  said  corporation,  and  in  the  follow- 
ing amounts:  To  Bassick,  $40,000;  to  TTyland 
$20,000;  and  to  Levit,  $20,000;  but  that  it  is  not 
true  that  said  cash  distribution,  either  taken  alone 
or  together  with  the  salaries  and  bonuses  herein- 
above in  this  paragraph  referred  to,  eitlier  fulh^  or 
adequately  compensated  said  petitioners  and  de- 
fendants for  their  services  to  Hendy  Co. 

XII. 

That  it  is  true  that  the  aforesaid  successful  man- 
agem.ent  and  successful  rehabilitation  of  the  affairs 
of  Hendy  Co.  has  been  had  pursuant  to  arrange- 
ments and  agreements  made  with  said  corporation's 
managing  officers  immediately  upon  the  giving  and 
making  of  said  order  dated  March  24,  1936;  that, 
notwithstanding  the  value  of  such  services  to  said 
corporation,    the    compensation    of   said    managing 
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officers  was,  bv  reason  of  such  arrangements  and 
agTeenients,  not  commensurate  therewith;  and  that 
by  said  ai'rangements  and  agreements,  and  at  divei-s 
intervening  times,  Hendy  Co.  represented  to  said 
managing  officers  that  such  compensation  so  re- 
ceived by  them  would  be  supplemented  by  cash 
bonuses  or  distributions  and  by  the  distribution  of 
capital  stock  of  said  corporation,  and  that  as  a 
reward  and  partial  compensation  for  tlieir  man- 
agement and  successful  rehabilitation  of  said  cor- 
poration's affairs,  said  cor])oration's  Board  of  Di- 
rectors as  aforesaid  [94]  would  distribute  said  capi- 
tal stock  of  said  corporation  so  held  by  said  Board 
for  said  purpose  pursuant  to  tlie  terms  of  said 
order  dated  March  24,  1936;  that  petitioners  and 
defendants  Bassick,  Hyland,  and  Levit  were  at  all 
times  mentioned  herein  the  managing  officers  of 
Hendy  Co.,  and  they  and  each  of  them  were  fully 
advised  of  the  terms  of  said  order  dated  March  24, 
1936,  and  from  and  after  said  date  acted  in  the  liglit 
thereof  and  in  reliance  tliereon;  and  that  all  of 
Hendy  Co.'s  creditors  and  stockholders,  including 
respondent  and  plaintiff  Shores  and  respondent 
Behneman,  and  each  of  them,  have  acquiesced  in 
and  have  accepted  benefits  and  advantages  provided 
to  them  by  said  order  and  by  the  actions  and  ]u*<)- 
ceedings  taken  and  had  by  Hendy  Co.  and  its  Board 
of  Directors  pursuant  thereto. 

XIII. 

That  it  is  true  that  on  or  about  November  4,  1940, 
Hendy    Co.    granted    an    ox)tion    to    MacDonald    & 
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Kahn,  Inc.,  for  the  sale  of  certain  of  its  assets  and 
primarily  the  Sunnyvale,  California,  plant,  and 
equipment  of  Hendy  Co.,  which  properties  repre- 
sented the  principal  and  all  operating  assets  of  said 
corporation;  that  on  November  15,  1940,  Felix 
Kahn,  Trustee  (assignee  of  MacDonald  &  Kahn, 
Inc.),  exercised  said  ojjtion  and  purchased  said 
prox)erties  for  the  amount  of  $426,000,  subject  to 
adjustments  to  be  made  in  connection  with  inven- 
tory, work  then  in  progress,  and  other  incidental 
hiatters;  that  it  is  true  that  said  sale  has  been  con- 
summated but  it  is  not  true  that  the  full  purchase 
price  has  been  adjusted  and  paid;  that  since  its 
incorporation  in  1906,  Hendy  Co.  has  been,  and  con- 
tinuously up  to  on  or  about  November  15,  1940,  v;as, 
engaged  in  the  general  foundry  and  metal  products 
manufacturing  business,  with  the  production  de- 
partment of  its  business  being  conducted  during 
more  recent  [95]  years  at  said  Sunnyvale  plant; 
that  by  reason  of  the  sale  of  the  principal  and  all 
of  the  operating  assets  of  said  corporation,  namely, 
the  said  Sunnyvale  plant  and  eciuipment,  the  con- 
tinuation of  said  corporation  in  said  business  vras 
rendered  inadvisable;  that  it  is  not  true  that  said 
sale  rendered  the  continuation  of  Hencly  Co.  in  said 
or  any  business  impossible. 

XIV. 

That  it  is  true  that  on  December  20,  1940,  pur- 
suant to  the  order,  authority,  and  direction  of  said 
order  dated  March  24,  1936,  as  aforesaid,  the  Board 
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of  Directors  of  Hendy  Co.,  in  special  meeting  duly 
assembled,  and  in  the  proper  exercise  of  the  sole 
discretion  invested  in  said  Board  hy  said  order, 
unanimously  adopted  the  following  resolution  (Di- 
rector W.  R.  Bassick,  liowever,  expressly  not  par- 
ticipating in  said  vote) : 

*^  Whereas,  under  the  terms  of  the  confirmed 
plan  of  reorganization  of  this  corporation  and 
the  Voting  Trust  created  pursuant  tliereto, 
22121/2  shares  of  the  ca])ital  stock  of  this  cor- 
poration are  now  held  by  this  Board,  as  Voting 
Trustees,  free  and  clear  of  any  claim,  right, 
title,  or  interest  therein  by  the  former  stock- 
holders surrendering  the  same,  and  subject  to 
the  distribution  bv  this  Board,  in  its  sole  dis- 
cretion,  either  in  whole  or  in  part  to  the  man- 
aging officers  of  this  corporation  as  a  reward 
for  their  management  and  the  successful  re- 
habilitation of  the  corporation's  affairs;  and 
Whereas,  the  officers  of  this  corporation 
hereinafter  named  have,  since  its  reorganiza- 
tion, rendered  extremely  valuable  services  to, 
and  in  the  management  of,  the  corporation,  re- 
sulting in  its  rehabilitation  as  a  sound  and 
going  business,  and  the  improvement  of  the 
financial  condition  of  the  corporation  from  a 
point  where  the  stockholders  of  the  cor])()ration 
had  no  equity,  as  evidenced  by  tlie  records  of 
the  reorganization  of  the  corporation  under 
Section  77B  of  the  Bankru])tcy  Act,  to  a  point 
where  the  equity  of  the  stockholders  has  be- 
come very  substantial;  and 
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Whereas,  the  financial  position,  business,  and 
affairs  of  this  corporation  have,  since  its  re- 
organization, evidenced  steady  and  substantial 
improvement  to  the  point  that  they  have  be- 
come [96]  rehabilitated,  sound,  business-like, 
and  satisfactory  in  condition,  and  such  rehabili- 
tation of  the  corporation 'sbusines  so  occasioned 
has  made  possible  the  advantageous  sale  of  tlie 
Sunnyvale  plant  and  properties  of  the  corpora- 
tion just  consummated;  and 

Whereas,  notwithstanding  the  value  of  such 
services  to  this  corporation,  the  compensation 
of  such  officers  has  not  been  commensurate 
therewith,  and  this  Board  through  its  Direc- 
tors, has  repeatedly  represented  to  such  officers 
that  the  compensation  received  by  them  during 
said  period  would  be  supplemented  by  addi- 
tional reward  as  soon  as  in  the  opinion  of  the 
Board  such  further  reward  was  practical  and 
expedient;  and 

Whereas,  in  addition,  due  to  the  sale  of  the 
corporation's  Sunnyvale  plant  and  properties, 
the  emi)loyment  of  certain  of  said  officers  has 
necessarily  been  severed,  and  their  vacation 
and  other  rights  interfered  with;  and 

Whereas,  it  appears  just  and  ])roi)er  that 
said  2212l^  shares  of  the  capital  stock  of  this 
corj)oration  held  by  this  Board,  as  aforesaid, 
be  issued  to  said  rbanaging  officers,  subject  to 
the  condition  hereinafter  set  forth,  as  a  reward 
for  their  successful  management  and  rehabili- 
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tation  of  tlie  corporation's  affairs;  and  it  ap- 
pears to  be  for  the  best  interests  of  this  corpo- 
ration that  the  following  resohition  be  adopted ; 
Now  Therefore,  Be  It  Resolved,  tliat  this 
Board  forthwith  distribute  said  2212%  shares 
of  the  capital  stock  of  this  corporation  so  held 
by  it  to  the  following-  persons  in  the  respective 
amounts  hereinafter  set  forth,  in  recognition, 
appreciation,  payment,  and  reward  for  their 
exemplary  and  valuable  services  to  this  corpo- 
ration and  as  a  reward  for  their  management 
and  the  successful  rehabilitation  of  the  corpo- 
ration's affairs: 

^y.  R.  Bassick  8I2V2  shares 
E.  M.  Hyland  700  shares 
M.  Levit.  700       shares; 

provided,  however,  that  each  such  ])erson  shall, 
prior  to,  and  as  a  condition  precedent  to,  re- 
ceiving such  distri])ution  of  stock,  waive  in 
writing  the  right  of  such  person  to  receive  any 
dividends  or  distribution  upon  said  stock  out  of 
tlie  first  $85,848.75  available  for  dividends  or 
distribution  upon  the  capital  stock  of  this  cor- 
poration, in  dissolution  or  otherwise,  so  that 
the  said  sum  of  $85,848.75  may  be  ])rorated  and 
paid  by  way  of  dividend,  distribution,  or  othe]'- 
wise  (or  set  aside  for  sucli  payment),  only  to 
the  holders  of  the  remaining  1907%  shares  of 
the  outstanding  stock  of  th(^  (•or])oration  now 
held  [97]  hy  this  Board  as  Voting  Trustees,  to 
tlie  end  that  said  persons  holding  said  2212i/> 
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shares  liereb}^  distributed  shall  only  participate 
in  dividends  or  distributions  upon  the  capital 
stock  of  this  corporation  made  in  excess  of  said 
sum  of  $85,848.75,  as  aforesaid. 

And  Be  It.  Further  Resolved,  that  the  Presi- 
dent or  A^ice-President  and  the  Secretary  or 
Assistant  Secretary  of  this  corporation  be  and 
they  are  hereby  authorized  and  directed,  for 
and  on  behalf  of  this  Board,  to  take  all  such 
steps  and  to  execute  all  such  documents  as  may 
be  necessary  or  desirable  to  effectuate  the  dis- 
tribution, transfer,  and  delivery  of  said  stock 
to  said  officers,  as  aforesaid,  and  to  fully  ef- 
fectuate the  purjjoses  of  this  resolution." 

XV. 

That,  it  is  true  that  pursuant  to  the  aforesaid 
resolution  and  to  the  terms  of  said  order  dated 
March  24,  1936,  the  said  2,212%  shares  of  the  capi- 
tal stock  of  Hendy  Co.,  so  held  by  said  Board  of 
Directors,  as  Trustees,  were  duly  and  regularly  dis- 
tributed to  the  said  managing  officers  of  Hendy  Co. 
as  a  reward  for  their  management,  and  said  success- 
ful rehabilitation  of  the  affairs  of  said  corporation, 
to  wit:  812%  of  said  shares  were  distributed  to 
petitioner  and  defendant  Bassick;  700  shares  w^ere 
distributed  to  petitioner  and  defendant  Hyland; 
and  700  shares  were  distributed  to  petitioner  and 
defendant  Levit;  that  said  shares  were  so  dis- 
tributed to  the  said  managing  officers  of  Hendy  Co. 
by  its  Board  of  Directors,  in  the  proper  exercise  of 
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the  sole  discretion  of  said  Board  as  a  reward  and 
partial  compensation  for  their  management  of  the 
affairs  of  said  corporation  so  that  such  affairs  had 
become,  and  petitioners  and  defendants  Mayman, 
Moored,  Price,  and  Bassick,  and  A.  E.  Webber 
(now  deceased),  as  the  Board  of  Directors  of  said 
corporation,  in  the  exercise  of  their  sole  discretion 
found  them  to  be,  successfully  ]'ehabilitated,  sound, 
businesslike,  and  satisfactory  in  condition ;  and  that 
said  shares  were  so  distributed  in  express  [98] 
compliance  with,  and  in  the  exercise  and  enforce- 
ment of,  the  order,  authority,  and  direction  of  said 
ordei*  dated  March  24,  1936,  and  not  otherwise;  and 
that  ])y  so  distributing  said  stock  to  said  managing 
officers,  said  Board  of  Directors  was  thereby  en- 
forcing and  effectuating,  and  did  thereby  enforce 
and  effectuate,  the  authority  and  direction  of  said 
order  confirming  the  said  plan  of  reorganization, 
and  was  thereby  securing  and  preserving  and  did 
thereby  secure  and  preserve  the  fruits  and  ad- 
vantages thereof  and  carry  the  same  into  effect: 
tliat  it  is  not  true  that  petitioners  and  defendants 
Mayman,  Moores,  Price,  and  Bassick,  and  said 
A.  E.  Webber,  as  the  Directors  of  said  corporation, 
and  Trustees  aforesaid,  or  in  any  other  capacity, 
liad  no  right  or  discretion  hi  the  matter  of  distribut- 
ing said  2,212^2  shares  of  stock,  or  any  of  said 
shares,  to  petitioners  and  defendants  Bassick,  Hy- 
land,  aud  Levit,  as  tlie  managing  officers  of  said 
cor])oration,  eitlier  ])ursuant  to  paragra])h  GG2  of 
said   i)hiii   of  reorganization   or  otherwise,   or   that 
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said  share  distribution  was  therefore,  or  for  any 
other  reason,  illegal  or  void. 

That  by  reason  and  in  consideration  of  the  cash 
distribution  to  petitioners  and  defendants  Bassick, 
Hyland,  and  Levit  authorized  to  be  made  to  them 
on  December  4,  1940,  as  hereinabove  found,  and  so 
as  to  approximately  equalize  the  amounts  to  be  re- 
ceived by  the  remaining  stockholders  by  way  of 
liquidating  dividends,  the  Board  of  Directors  of 
Hendy  Co.  distributed  said  2,2121/2  shares  to  said 
managing  officers  upon  the  express  condition  that 
said  managing  officers  waive,  and  said  managing- 
officers  did  waive,  anv  and  all  right  to  receive  any 
dividends  or  distribution  upon  said  stock  so  dis- 
trilnited  to  them  out  of  the  first  $85,848.75  avaiUible 
for  dividends  or  distribution  upon  the  capital  stock 
of  Hendy  (^o.,  in  dissolution  or  otherwise ;  [99]  and 
said  shares  were  so  distributed  to  said  managing 
officers  upon  the  terms,  and  only  after  the  execution 
in  writing  by  each  of  them,  of  tjie  waivers  provided 
for  in  said  resolution,  so  that  the  sum  of  $85,848.75 
might  be  prorated  and  paid  by  way  of  dividend, 
distribution,  or  otherwise,  to  the  remianing  stock- 
holders of  Hendy  Co.,  including  respondent  Behne- 
man,  and  plaintiff  and  respondent  Shores,  hwi 
mthout  waiving  the  right  of  said  managing  officers 
to  participate  in  dividends  or  distributions  upon 
said  capital  stock  made  in  excess  of  said  sum  of 
$85,848.75. 
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XVI. 

That  it  is  true  that  the  salaries,  and  bonuses,  paid 
to  and  received  by  petitioners  and  defendants  Bas- 
sick,  Hyland,  and  T.evit  between  March  24,  1936, 
and  November  15,  1940,  and  the  cash  distribution 
made  to  and  received  by  said  petitioners  and  de- 
fondants  pursuant  to  resohition  of  the  Board  of 
Directors  dated  December  4,  1940,  and  the  2,21 214 
sliares  of  stock  of  Hendy  Co.  distributed  to  said 
petitioners  and  defendants  ]jursuant  to  the  terms 
and  ]^rovisions  of  said  order  dated  March  24,  1936, 
taken  togetlier  constituted,  and  constitute,  a  fair, 
reasonable,  and  proper  compensation  to  said  peti- 
tioners and  defendants  for  the  services  rendered  by 
them  to  Hendy  Co.  as  employees  and  managing.-  offi- 
cers of  said  corporation  lietween  March  24,  1936, 
and  November  15,  1940;  that  it  is  not  true  that  said 
payments  and  stock  distribution,  or  any  ]^art 
tliereof,  constituted  or  was  an  excessive  or  unrea- 
sonable or  improper  compensation  to  said  ])et,i- 
tioners  and  defendants  or  any  of  them. 

XVII. 

That  it  is  true  that  on  or  about  November  23, 
1940,  and  prior  to  the  distribution  of  said  2,2121/2 
shares  of  stock  to  petitioners  and  defendants  Bas- 
sick,  Hyh\nd,  and  Levit,  as  [100]  aforesaid,  re- 
spondent Belnioman  notified  ])otitioners  and  de- 
fendants. Mayman,  Moores,  Price,  and  Bassick,  and 
said  A.  E.  Webber,  as  the  tlien  Directors  of  HcmkIv 
Co.,  in  writing-,  that  in  liis  opinion  the  affairs  of 
Hendy  Co.  had  not  been  successfully  reliabilitated. 
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and  requested  that  he  (Behneman)  be  notified  by 
said  Directors  in  advance  of  any  such  stock  distri- 
bution to  managing  officers  of  Hendy  Co.  in  order 
that  he  (Behneman)  might  take  appropriate  action 
to  protect  his  rights  and  interests;  that  it  is  true 
that,  notwithstanding  respondent  Behneman 's  said 
notification  and  request,  and  without  any  prior 
notification  to  him,  said  2,2121/2  shares  were  dis- 
tributed to  petitioners  and  defendants  Bassick, 
Hyland,  and  Levit,  as  aforesaid;  that  it  is  not  true 
that  such  distribution  was  without  any  auhoriza- 
tion,  permission,  or  consent  on  the  part  of  the  above 
entitled  court  first  had  and  obtained,  but  that  it  is 
true  that  such  distribution  was  made  pursuant  to 
the  order,  authority,  and  direction  of  said  plan  and 
of  said  order  dated  March  24,  1936. 

XVIII. 

That  it  is  true  that  on  or  about  December  21 , 
1940,  proceedings  for  the  winding  up  and  dissohi- 
tion  of  Ilendy  Co.  were  commenced  by  the  adoption 
of  the  resolution  by  the  vote  of  persons  entitled  to 
vote  and  holding  shares  representing  more  than 
50%  of  the  voting  power  of  all  of  the  outstanding 
capital  stock  of  said  corporation,  stating  the  elec- 
tion of  said  corporation  and  its  stockholders  to  wind 
up  its  affairs  and  voluntarily  dissolve;  that,  on  or 
about  December  21,  1940,  notice  of  the  commence- 
ment of  such  dissolution  proceedings  was  mailed  by 
petitioner  and  defendant  Mayman,  as  secretary  of 
said  corporation,  to  respondents  Shores  and  Belme- 
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man  and  to  all  other  stockholders  and  holders  of 
Voting-  Trustees'  receipts  and  certificates  of  said 
[101]  corporation,  which  said  notice  was  received 
by  said  respondents  on  or  about  December  23,  1940 ; 
that  all  of  the  said  proceedings  for  the  winding  up 
and  dissolution  of  Hendy  Co.  were  duly  and  regu- 
larly commenced,  taken,  and  had. 

XIX. 

That  it  is  true  that  on  December  21,  1940,  at  a 
duly  and  regularly  called  meeting  of  the  Board  of 
Directors  of  Hendy  Co.,  said  Board  declared  a  first 
liquidating  dividend  of  $45  per  share  in  favor  of 
respondents  Shores  and  Behneman  and  of  the  other 
holders  of  all  of  the  then  outstanding  trustees'  re- 
ceipts and  certificates  issued  pursuant  to  ]>ara- 
gra])h  6(t1  of  said  plan  of  reorganization;  that  on 
said  date  there  were  outstanding  trustees'  receipts 
and  cei*tificates  evidencing  ownership  of  a  total  of 
1907%  shares  of  the  capital  stock  of  said  corpora- 
tion, 303%  of  which  then  were  and  now  are  owned 
by  respondent  Shores  and  622^1.  of  which  then  were 
and  now  are  owned  by  respondent  Behneman;  that 
in  declaring  said  first  liquidating  dividend  of  $45 
j)er  share  as  aforesaid,  said  Board  of  Directors  spe- 
cifically excluded  from  participation  therein  the 
2,21 2Vi>  shares  of  stock  previously  distributed  t(^  ])e- 
titioners  and  dc^fondants  Bassick,  Hyland,  and 
Levit  as  aforesaid;  that  on  December  21,  1940,  ])e- 
titioners  and  d(^rendants  Mayman,  Moores,  Price, 
and  Bassick,  together  with  said  A.  E.  Webber,  act- 
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ing  as  Directors  and  also  as  Trustees,  under  the 
said  plan  of  reorganization  and  pursuant  to  it  and 
to  the  said  order  dated  March  24,  1936,  proceeded  to 
and  did  duly  and  regularly  terminate  the  voting 
trust  created  by  paragraph  6G1  of  said  plan  of 
reorganization;  that  it  is  not  true  that  in  so  ter- 
minating said  voting  trust,  the  said  parties  acted 
wholly  as  the  Directors  of  Hendy  Co.  [102] 

XX. 

That  it  is  true  that  petitioners  and  defendants 
Mayman,  Moores,  Price,  and  Bassick,  together 
with  said  A.  E.  Webber,  as  the  Directors  of  Hendy 
Co.,  and  as  individuals,  have  heretofore  contended, 
and  said  petitioners  and  defendants  do  now  con- 
tend that  the  affairs  of  said  corporation  have  been 
successfully  rehabilitated;  that  in  accordance  with 
this  contention  and  pursuant  to  paragraph  6G2  of 
said  plan  of  reorganization  and  said  order  dated 
March  24,  1936,  they  have  distributed  to  petitioners 
and  defendants  Bassick,  Hyland,  and  Levit,  as  the 
managing  ot^icers  of  said  corporation,  said  2,2121/2 
shares  of  stock  of  said  corporation,  as  hereinbefore 
found;  that  by  reason  of  such  distribution,  all  of 
the  individual  petitioners  have  contended  and  do 
now  contend,  and  the  court  now  finds,  that  it  is  true 
that  petitioners  and  defendants  Bassick,  Hyland, 
and  Levit,  as  the  owners  of  said  shares  of  stock, 
will  be  and  are  entitled  to  receive  future  liquidating 
dividends  declared  by  said  corporation,  upon  an 
equal  ])ro  rata  basis  with  respondents  Shores  and 
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Belmeman  and  the  present  stockholders  of  Hendy 
Co.,  inchiding  the  stockholders  who,  under  the  pro- 
visions of  paragraph  6G  of  said  plan  of  reorgani- 
zation, were  required  to  and  did  surrender  said 
2,2121/2  shares  to  the  Trustees  thereunder;  that  pe- 
titioner and  defendant,  Hendy  Co.  and  the  members 
of  its  Board  of  Directors  should  cause  future  liqui- 
dating dividends  declared  by  Hendy  Co.  to  be  paid 
to  said  petitioners  and  defendants  Bassick,  Hy- 
land,  and  Levit,  upon  said  2,2121/2  shares  now  lield 
by  them,  upon  an  equal  pro  rata  basis  with  res])<)nd- 
ents  Shores  and  Behneman  and  the  other  stock- 
holders of  said  corporation;  that  it  is  not  possible 
to  determine  at  this  time  what  amounts  will  liere- 
after  be  available  for  distribution  by  Hendy  Co.  to 
its  shareholders  [103]  as  liquidating  dividends;  that 
it  is  not  true  by  reason  of  any  facts  wiiatever  that 
petitioner  and  defendant  Hendy  Co.,  or  its  ])resent 
Board  of  Directors,  have  no  right  to  cause  any 
liquidating  dividends  hereafter  declared  by  Hendy 
Co.  in  favor  of  its  stockholders  to  be  paid  to  said 
petitioners  and  defendants  Bassick,  Hyland,  and 
Levit,  on  said  2,212l//>  shares  heretofore  distributed 
to  and  now  held  bv  them  as  aforesaid;  that  it  is  not 
true  by  reason  of  any  facts  whatever  that  any  or  all 
of  such  liquidating  dividends  should  be  declared 
only  in  favor  of  or  should  be  only  paid  to  res])()nd- 
ents  Shores  and  Behneman  and  the  other  owners 
and  holdei^  of  the  l,907-y4.  shares  of  stock  of  said 
corporation,  which,  from  March  24,  1936,  to  De- 
cember 21,  1940,  were  subject  to  the  voting  trust 
created  by  said  i)lan  of  reorganization. 
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XXI. 

That  it  is  true  that  notwithstanding  the  terms 
and  provisions  of  said  order  dated  March  24,  1936, 
and  said  action  by  said  Board  of  Directors  of 
Hendy  Co.  pursuant  thereto  and  in  the  enforcement 
thereof,  and  on  or  about  January  6,  1941,  respond- 
ent Behneman,  one  of  the  stockholders  of  said  cor- 
poration, instituted  an  action  in  the  Superior  Court 
of  the  State  of  California,  in  and  for  the  City  and 
County  of  San  Francisco,  entitled  ^'Harold  M.  F. 
Behneman,  plaintiff,  vs.  Hendy  Realization  Co.,  et 
al.,  defendants,''  and  numbered  therein  299573;  and 
on  or  about  January  17,  1941,  respondent  Shores 
instituted  an  action  in  said  Sui)erior  Court  entitled 
^^  Gladys  M.  Shores,  plaintiff,  vs.  Hendy  Realization 
Co.,  et  al.,  defendants,"  and  numbered  therein 
299911;  and  on  or  about  February  25,  1941,  re- 
spondent Behneman  instituted  an  action  in  said 
Superior  Court,  entitled  *^In  the  Matter  of  the 
Voluntary  Winding  Up  and  Dissolution  of  Hendy 
Realization  Co.,  a  corporation,"  and  numbered 
therein  300741 ;  that  in  each  of  said  [104]  actions  so 
filed  in  said  Superior  Court,  Messrs.  Byrne,  Lamson 
&  Jordan,  of  San  Francisco,  California,  appear  as 
the  attorneys  of  record  for  the  respective  phiintiffs; 
and  that  said  actions,  and  each  of  them,  are  still 
pending  in  said  Superior  Court;  that  said  re- 
si)ondents,  in  each  of  said  actions,  numbered  299573 
and  299911  seek  to  have  it  declared  by  said  Su- 
})erior  Court :  That,  the  distribution  of  said  2,2121/0 
shares  to  petitioners  and  defendants  Bassick,  Hy- 
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land,  and  Levit,  the  managing  officers  of  Hendy  Co., 
in  compliance  with  said  order  dated  March  24,  1936, 
as  aforesaid,  was  illegal  and  void, — that  said  man- 
aging officers,  and  each  of  them,  be  ordered  to  sur- 
render said  shares  back  to  Hendy  Co.,  and  that 
said  shares  be  cancelled  and  retired, — that  the  Di- 
rectors of  Hendy  Co.  be  required  to  account  for 
said  2,2121/2  shares  of  stock  so  distributed  as  afore- 
said, together  with  all  dividends  thereon, — and  that 
Hendy  Co.  and  its  said  Directors  be  permanently 
restrained  and  enjoined  from  declaring  or  ])aying 
any  liquidating  or  other  dividends  or  payments 
from  the  assets  of  Hendy  Co.  to  ])etitioners  Bas- 
sick,  Hyland,  and  Levit  as  stockholders  holding 
said  2,2121^  shares  so  distributed.  That  in  and  by 
said  actions  said  respondents  moreover  seek  to  have 
said  Superior  Court  construe  and  inter])ret  the 
terms  and  provisions  of  said  order  dated  March  24, 
1936,  particularly  w^ith  reference  to  the  distribution 
of  said  stock  as  aforesaid,  and  seek  to  have  said 
Superior  Court  declare  and  determine  the  rights 
and  duties  of  the  parties  thereunder  and  the  nature, 
extent,  and  effect  of  said  order  dated  March  24, 
1936;  and  that  said  actions  all  grow  out  of,  relate 
to,  and  involve  the  proceedings  for  the  reorgani- 
zation of  Hendy  Co.,  one  of  the  above  entitled  con- 
solidated causes.  [105] 

XXTT. 

That  it  is  true  that  the  jurisdiction  of  the  above 
entitled  court  in  the  ])remises  and  in  the  sulxiect 
matter  of  the  above  entitled  proceedings  and  in  the 
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interpretation,  constniction,  effectuation,  and  en- 
forcement of  its  said  order  dated  March  24,  1936, 
is  sole  and  exclusive;  that  said  actions  instituted  as 
aforesaid  by  said  respondents  in  said  Superior 
Court,  and  each  of  said  actions,  constitute  and  are 
an  unwarranted  and  improper  attack  and  attempted 
infringement  of  said  sole  and  exclusive  jurisdiction 
of  the  above  entitled  couii:  and  of  its  said  order,  and 
constitute  and  are  an  unwarranted  and  improper 
attempt  to  prevent  and  interfere  with  the  enforce- 
ment and  effectuation  of  said  order  and  decree  and 
to  defeat  said  order  and  decree,  its  purposes,  and 
the  rights  and  advantages  adjudged  and  granted 
thereby. 

XXIII. 
That  it  is  true  that  said  respondents,  and  each  of 
them,  threaten  to  continue  and  prosecute  said  ac- 
tions in  said  Superior  Court  unless  restrained  and 
enjoined  therefrom;  that,  unless  restrained  and  en- 
joined from  so  doing  by  the  above  entitled  court, 
respondents  and  each  of  them  will  proceed  with 
tlie  ])rosecution  of  said  actions  and  the  taking  of 
other  actions  designed  to  interfere  with  and  defeat 
the  terms,  purpose,  and  enforcement  of  said  order 
dated  Marcli  24,  1936,  and  will  seek  to  prevent  and 
nullify  the  enforcement  and  effectuation  thereof; 
that  ])etitioners  have  no  adequate  remedy  at  lav;, 
and  that  such  actions  and  attack  upon  the  said  or- 
der of  the  above  entitled  court  are  of  such  natnro 
as  to  cause,  unless  restrained,  great  immediate  ai^d 
irreparable  injury  to  petitioners,  and  to  defeat  the 
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terms  and  spirit  of  said  order  and  decree  dated 
March  24,  1936;  tliat  this  is  a  proper  case  for  tlie 
above  entitled  court  to  issue  its  [106]  injunction 
permanently  enjoinino.'  the  continuance  of  said  ac- 
tions by  res])ondents  in  the  said  Superior  Court, 
in  aid  of  and  to  enforce  and  effectuate  its  own 
said  order  and  decree  dated  March  24,  1936,  and  to 
secure  and  ])reserve  the  fruits  and  advanta^*es 
thereof  and  to  prevent  the  same  from  beiuix  de- 
feated. 

XXIV. 
That  it  is  trne  that  an  actual  controversy  has 
arisen  between  the  ])arties  hereto  with  res])ect  to 
the  meaning;  and  interpretation  of  the  ])rovisions 
of  paragTa])h  602  of  said  ])lan  of  reoro-anization, 
the  title  to  and  disposition  of  the  said  2,2121/2 
shares  of  stock  of  Hendy  Co.  heretofore  distributed 
to  and  now  held  by  ]>etitioners  and  defendants 
Bassick,  Hyland,  and  Levit,  as  aforesaid,  and  witli 
respect  to  the  future  distribution  of  liquidatiniT 
dividends  hereafter  declared  by  Hendy  Co.  in  favor 
of  its  stockholdei's. 

XXV. 

That  the  facts  recited  and  the  findin^rs  of  fact 
contained  in  the  certificate  and  report  of  the  Special 
Master  filed  herein  on  March  28,  1941,  and  a  ])avt 
of  the  records  and  files  of  the  above  entitled  court 
in  the  above  entitled  ])roceedin<i's,  hereby  si^eciallv 
referred  to  and  incorporated  by  reference,  are  two 
and  correct.  [107] 
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CONSOLIDATED  CONCLUSIONS  OF  LAW 

From  the  foregoing-  facts  the  conii;  concludes,  and 
draws  and  finds  the  following  consolidated  conclu- 
sions of  law: 

1.  That  the  jurisdiction  of  the  above  entitled 
couii:  in  the  premises  and  in  the  subject  matter  of, 
and  over  the  persons  of  Behneman  and  Shores  in, 
the  above  entitled  consolidated  causes,  and  each  of 
them,  and  in  the  interpretation,  construction,  effec- 
tuation, and  enforcement  of,  its  said  order  dated 
March  24,  1936,  is  sole  and  exclusive;  and  that  the 
certificate  and  report  of  the  Special  Master  filed 
in  the  above  entitled  proceedings  on  March  28, 
1941,  so  repoT'ting,  should  be  approved  and  con- 
firmed. That  the  various  actions  instituted  by 
Behneman  and  Shores  in  the  Superioi*  Court  of  the 
State  of  California,  in  and  for  the  Citv  and  Countv 
of  San  Francisco,  referred  to  in  the  foregoing  con- 
solidated findings  of  fact,  and  each  of  said  actions, 
constitute  and  are  an  unwarranted  and  improper 
attack  and  attempted  infringement  of  the  sole  and 
exclusive  jurisdiction  of  the  above  entitled  cou7*t 
and  its  order,  and  constitute  and  are  an  unwar- 
ranted and  improper  attempt  to  prevent  and  inter- 
fere with  the  enforcement  and  effectuation  of  said 
order  and  decree,  and  to  defeat  said  order  and  de- 
cree, its  purposes,  and  the  rights  and  advantages 
adjudged  and  granted  thereby. 

2.  That  the  affairs  of  Hendy  Co.  were  on  and 
j)rior  to  both  November  15,  1940,  and  December  20, 
1940,  successfully  rehabilitated,  and  that  such  sue- 
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eessful  rehabilitation  of  its  affairs  was  the  result 
of  the  vahiable  services  rendered,  and  management 
accorded  to  it,  by  its  managing  officers  Bassick, 
Hvland,  and  Levit. 

3.  That  said  managing  officers  Bassick,  Hvland, 
and  [108]  Levit  were  entitled  to  reasonable  com][)en- 
sation  for  their  said  services  rendered  to  Hendy 
Co.,  and  that  the  salaries,  bonuses,  and  cash  and 
stock  distributions  to  them,  referred  to  in  the  fore- 
going consolidated  findings  of  fact,  taken  altogether, 
constituted,  and  constitute,  a  fair,  reasonable,  and 
proper  compensation,  and  no  more  than  a  fair,  rea- 
sonable, and  proper  compensation,  to  said  managing 
officers  for  the  services  rendered  by  them  to  Hendy 
Co.,  as  employees  and  managing  officers  of  said  cor- 
poration between  March  24,  1936,  and  Xovember 
15,  1940;  that  the  distribution  by  the  Board  of 
Directors  of  Hendy  Co.,  as  Trustees,  to  said  man- 
aging officers  ]>assick,  Hvland,  and  Levit  of  2,212% 
shares  of  the  ca])ital  stock  of  Hendy  Co.,  referred 
to  in  the  foregoing  consolidated  findings  of  fact, 
was  reasonable,  proper,  and  in  all  respects  in  full 
and  ])ro])er  compliance  with  the  ])lan  of  reorganiza- 
tion of  Hendy  Co.,  and  the  order  of  the  above  en- 
titled court  dated  March  24,  1936,  a])proving  and 
confirming  the  same;  and  that  the  proceedings  aud 
actions  oC  the  Directors  and  the  Board  of  Directors 
of  Hendy  Co.,  with  respect  to  the  compensation  of, 
and  said  salaries,  bonuses,  and  cash  and  stock  dis- 
tributions to,  said  managing  officers,  and  tlu^  j )]•(>- 
ceedings  and  actions  of  the  Board  of  Directors  of 
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Hendy  Co.,  taken  subsequent  to  the  confirmation  of 
said  plan  of  reorganization,  referred  to  in  the  fore- 
going consolidated  findings  of  fact,  were  due,  rea- 
sonable, and  proper  and  should  be  ratified,  ap- 
proved, and  confirmed. 

4.  That  the  petitions  filed  in  the  above  entitled 
cause  numbered  25937-S  are  good  and  sufficient; 
that  this  is  a  proper  case  for  the  above  entitled 
court  to  issue  its  injunction  permanently  enjoin- 
ing the  continuance  of  the  actions  and  proceed- 
ings instituted  by  Belmeman  and  Shores  in  the  Su- 
perior Court  [109]  of  the  State  of  California,  in 
and  for  the  City  and  County  of  San  Francisco, 
referred  to  in  the  foregoing  consolidated  findings 
of  fact  in  aid  of,  and  to  enforce  and  effectuate  by 
injunction,  the  order  and  decree  of  this  court  dated 
March  24,  1936,  and  to  secure  and  preserve  the 
fruits  and  advantages  thereof,  and  to  prevent  the 
same  from  being  defeated;  and  that  petitioners  in 
said  petitions  are  entitled  to  recovery  in  accordance 
with  the  prayers  of  said  petitions,  and  that  the  tem- 
porary restraining  order  of  this  court  dated  March 
11,  1941,  should  be  made  absolute  and  permanent. 

5.  That  the  motions  of  Behneman  and  Shores, 
and  each  of  them,  to  dismiss  said  ])etitions,  and  to 
vacate  the  restraining  order  of  the  above  entitled 
court  dated  Mai'ch  11,  1941,  are  without  merit  aiul 
should  be  denied;  that  the  complaint  and  action  of 
y)laintiff  and  respondent  Shores  in  the  above  en- 
titled cause  numbered  21792-S  is  witliout  merit  aud 
plaintiff  and  res])ondent  Shores  should  take  nothing 
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by  reason  thereof;  and  that  the  answer  and  cross- 
corn  j)laint  of  plaintiff  and  respondent  Shoi'es  and 
respondent  Behneman  to  the  said  petitions  dated 
February  19,  1941,  and  March  11,  1941,  are  without 
merit  and  tliat  said  i)laintiff  and  respondents  should 
take  nothing  by  reason  thereof. 

6.  Tliat  tlie  repoi*t  of  the  Special  Master  dated 
Sej)te]nber  26,  1941,  relating'  to  compensation  and 
expenses  of  said  Special  Master,  should  be  approved 
and  confirmed,  and  said  Special  Master  should  be 
allowed  the  sum  of  $100  as  compensation  for  his 
services,  and  the  further  sum  of  $20  for  his  office 
and  clerical  ex])enses,  and  that  said  sums  should 
be  paid  by  petitioners  and  taxed  as  costs  against 
resj)ondents  Behneman  and  Shores,  and  each  of 
them.  That,  in  addition,  in  consideration  of  tlie 
proceedings  in  the  above  consolidated  causes,  the 
costs  of  the  debtor,  [110]  petitioners,  and  defend- 
ants should  be  borne  by,  and  taxed  against,  respond- 
ents Behneman  and  Shores,  and  each  of  them. 

7.  Let  judgment  be  entered  accordingly. 

Done  in  open  court  this  15th  day  of  Novembei^, 
1941. 

A.  P.  ST.  SURE 

Judge  of  the  I'^nited  States 
District  Court 

[Endorsed]:   Filed  Nov.  15,  1941.  [Ill] 
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In  the  District  Court  of  the  United  States  for  the 
Nortlieni  District  of  California,  Southern  Division 

No.  25937-S 
In  the  Matter  of 

THE    .TOSHFA    HENDY    IRON    WORKS 

(whose  name  has  been  changed  to  HENDY 
REALIZATION  CO.).  a  corporation, 

Debtor. 

HENDY  REALIZATION  CO.  (formerly  THE 
JOSHUA  HENDY  IRON  WORKS),  a  cor- 
poration, A.  J.  MAYMAN,  C.  P..  MOORES, 
E.  H.  PRICE,  W.  R.  BASSICK,  E.  M. 
HYLAND,  and  MORRIS  LEVIT, 

Petitioners, 
vs. 

HAROLD  M.  F.  BEHNEMAN  and  GLADYS  M. 

SHORES, 

Respondents. 

No.  21792-S 

GLADYS  M.  SHORES, 

PlaintifP, 
vs. 

HENDY  REALIZATION  CO.,  a  corporation 
(formerly  THE  JOSHUA  HENDY  IRON 
WORKS),  A.  J.  MAYMAN,  C.  B.  MOORES, 
E.  PRICE,  A.  E.  WEBBER  and  W.  R.  BAS- 
SICK, individually  and  as  the  Directors  of 
Hendy  Realization  Co.,  ELMER  M.  HYLAND, 
MORRIS  LEVIT,  FIRST  DOE,  SECOND 
DOE  and  THIRD  DOE, 

Defendants. 

JUDGMENT  [112] 
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The  above  entitled  causes  and  the  pending  pro- 
ceedings therein,  having  been  consolidated  by  sti])U- 
lation  of  the  ])arties  and  the  order  of  the  above 
entitled  court  duly  given  and  made,  came  on  regu- 
larly for  trial  in  the  above  entitled  court  on  the 
23rd  day  of  September,  1941,  before  the  Honorable 
A.  F.  St.  Sure,  Judge,  ])residing,  without  a  jury, 
plaintiff  and  respondent  Gladys  M.  Shores  and  re- 
spondent Harold  M.  F.  Behneman  a])pearing  ])\' 
their  counsel,  Byrne,  Lamson  &  Jordan,  by  Paul  S. 
Jordan,  Leo  D.  Byrne,  and  John  W.  Skiimer; 
debtor,  ))etitioner  and  defendant  Tlie  Joshua  Hendy 
Iron  Works  (whose  name  has  been  changed  to 
Hendy  Realization  Co.),  petitioners  and  defendants 
A.  J.  Mayman,  C.  B.  Moores,  E.  H.  Price,  and 
W.  R.  Bassick,  individually,  and  as  Directors  of 
Hendy  Realization  Co.,  and  petitioners  and  defend- 
ants Elmer  M.  Hyland  and  Morris  Levit  a])])earing 
by  their  counsel,  Stanley  Pedder  and  Kenneth  Fer- 
guson, Pillsbury,  Madison  (t  Sutro,  and  Long  ct 
Levit,  by  Keniieth  Ferguson,  Gerald  S.  Ijcvin,  and 
Bert  AV.  Levit :  and  it  being  stipulated  that  no  re- 
lief of  any  sort  was  sought  against  defendant  A.  E. 
Webber,  deceased,  either  individually  or  as  Director 
of  Hendy  Realization  Co.;  and  after  trial  on  that 
date  and  on  September  24,  25,  26,  and  30,  1941,  pjuI 
the  introduction  and  receipt  of  evidence,  both  oral 
and  documentary,  on  l)ehalf  of  the  respective  ])ar- 
ties.  and  the  causes  consolidated  by  the  court  hav- 
ing been  argued  and  submitted  to  tlie  court  for  its 
decision,  and  the  court  having'  before  it  the  records 
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and  files  in  the  above  entitled  causes  and  having 
considered  the  evidence  adduced  and  the  arguments 
of  counsel,  and  being  fully  advised  in  the  premises, 
having  made  in  writing  and  filed  its  consolidated 
findings  of  fact  and  consolidated  conclusions  of  law  ; 
and  the  court  having  directed  that  judgment  be  and 
it  is  hereby  entered  in  accordance  therewith;  [113] 

Now  therefore,  by  reason  of  the  law  and  the  find- 
ings and  decision  aforesaid ; 

It  is  ordered,  adjudged  and  decreed : 

1.  That  the  certificates  and  reports  of  the  Special 
Master  filed  in  the  above  entitled  cause  on  March 
28,  1941,  and  September  26,  1941,  be,  and  each  of 
them  is  hereby,  approved  and  confirmed;  and  said 
Special  Master,  the  Honorable  Burton  J.  Wyman, 
is  allowed  the  sum  of  one  hundred  dollars  ($100) 
as  compensation  for  his  services  as  Special  Master, 
and  the  further  sum  of  twenty  dollars  ($20)  for  his 
office  and  clerical  expenses,  said  sums  to  be  paid 
by  petitioners  and  defendants  and  taxed  as  costs 
against  respondents  Gladys  M.  Shores  and  Harold 
M.  P.  Behneman. 

2.  That  the  motions  of  respondents  Harold 
M.  F.  Behneman  and  Gladys  M.  Shores,  and  each 
of  them,  to  dismiss  petitioners'  petitions  filed  here- 
in on  February  19,  1941,  and  March  11,  1941,  and 
to  vacate  the  restraining  order  of  the  above  entitled 
court  duly  given  and  made  on  March  11,  1941,  be, 
and  the  same  hereby  are,  denied. 

3.  That  ])laintif¥  and  respondent  Glad}'s  ^F. 
Shores  take  nothing  by  reason  of  lier  above  entitled 
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causse,  No.  21792-S,  removed  to  this  court  and  filed 
herein  on  February  25,  1941,  and  tliat  defendants 
tlierein,  and  each  of  them,  do  liereby  have  judgment 
therein  against  said  plaintiff  and  respondent  Gladys 
M.  Shores. 

4.  That  the  temporan^  restraining  order  of  this 
court  dated  March  11,  1941,  be,  and  the  same  is 
hereby,  made  permanent  and  absohite,  and  Harold 
M.  F.  Behneman  and  Gladys  M.  Shores,  and  each 
of  them,  and  their  respective  attorneys,  agents,  and 
servants,  be,  and  they  are  hereby,  jointly  and  sever- 
ally restrained  [114]  and  enjoined  from  proceeding 
or  taking  any  fnrther  proceedings  in  those  certain 
actions  and  ])roceedings  instituted  in  the  Superior 
Court  of  the  State  of  California,  in  and  for  the 
City  and  County  of  San  Francisco,  entitled  and 
numbered  therein  as  follows: 

(1 )  That  certain  proceeding  numbered  there- 
in 299573,  entitled  ^'Harold  M.  F.  Behneman, 
])laintiff,  v.  Hendy  Realization  Co.,  et  al.,  d(^- 
fendants^'; 

(2)  That  certain  proceeding  numbered  there- 
in 299911,  entitled  ^T^adys  M.  Shores,  plain- 
tiff, V.  Hendy  Realization  Co.,  et  al.,  defend- 
ants/' and  removed  to  this  court  and  filed  here- 
in on  February  25,  1941,  and  mnnbered  herein 
2179'^-S:  Pn.d 

(.'>)  That  certain  ]iroceeding  numbered  there- 
in 300741,  entitled  ^^Tn  the  Matter  of  the  Vol- 
iintar\'  Winding  Up  and  Dissolution  of  Hendy 
Realization  (\^.,  n  corp<U'ation/'  wliich  said  ac- 


Hendy  Realization  Co.  et  al.  135 

tion  is  brought  on  the  petition  of  Harold  M.  F. 
Behneman ; 

and/or  from  taking  or  doing  any  and  all  acts  and/or 
from  the  commencement  or  continuation  of  any  and 
all  proceedings  interfering  with  or  attacking  the 
order  of  the  above  entitled  court  dated  March  24, 
1936,  or  the  enforcement  thereof,  and/or  the  dis- 
tribution of  2,212''/4  shares  of  the  capital  stock  of 
Hendy  Realization  Co.,  to  the  managing  officers  of 
said  corporation  pursuant  thereto  and/or  the  rights 
of  petitioners  and  defendants  W.  R.  Eassick,  E.  M. 
Hyland,  and  Morris  Levit,  the  distributees  of  said 
capital  stock  and/or  the  distribution  of  salaries, 
bonuses,  and  cash  to  petitioners  and  defendants 
W.  R.  Bassick,  Elmer  M.  Hyland,  and  Morris  Levit 
and  that  respondents  Harold  M.  F.  Behma]i  and 
Gladys  M.  Shores,  and  each  of  them,  take  nothing 
by  their  answer  and  cross-complaint  to  the  ]^eti- 
tions  filed  in  the  above  entitled  cause  on  February 
19,  1941,  and  on  March  11,  1941,  and  that  debtor, 
petitioners,  and  defendants  do  have  judgment  there- 
on against  said  respondents,  and  each  of  them. 

5.  That  debtor,  petitioners,  and  defendants,  and 
each  [115]  of  them,  do  have  and  recover  from  phnu- 
tifF  and  respondent  Gladys  M.  Shores  and  respond- 
ent Harold  M.  F.  Behneman,  and  each  of  thein, 
the  sum  oP  one  hundred  and  twenty  dollars  ($120), 
payable  to  the  Special  Master  herein,  as  hereiiv 
above  ])rovided,  together  with  debtor's,  petitioners' 
and   dependants'  costs  and   disbursements   incurred 
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in  the  above  entitled  consolidated  actions,  and  each 
of  them. 

Done  in  open  conrt  this  15th  day  of  November, 
1941. 

A.  F.  ST.  SURE 

Jud,2,e  of  the  United  States 
District  Court 
Receipt  of  service. 

[Endorsed]:  Filed  Nov.  15,  1941.  [116] 


[l^itle  of  District  Conrt  and  Cause— Nos.  25937-S, 
21792-S.] 

NOTICE  OF  x\PPEAL  [117] 

Notice  is  hereby  s^iven  that  Gladys  M.  Shores, 
])laintiff  and  respondent  above  named,  and  Harold 
M.  F.  Behneman,  respondent  above  named,  hereby 
appeal  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  final  jud2:ment  entered  in 
the  above  entitled  consolidated  actions  on  November 
15,  1941. 

Dated:  December  15,  1941. 

BYRNE,  EAMSON  &  JORDAN 
PAUE  S.  JORDAN 
Attorneys    f(u*    a])])ellants    Gladys    IVf. 
Shores  ;ind  Harold  M.  F.  Behneman 
1249  Rnss  Buildin.o- 
San  Francisco,  California 

[Endorsed]:   Filed  Dec.  15,  1941.  [118] 
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[Title  of  District  Court  and  Cause— Nos.  25937-S, 
21792-S.] 

APPELLANTS'  STATEMENT  OF  POINTS 
UPON  WHICH  THEY  INTEND  TO  RELY 
ON  APPEAL  [119] 

A])pellants  Gladys  M.  Shores  and  Harold  M.  F. 
Behnenian  herewith  state  the  ])oints  upon  which 
they  intend  to  rely  in  their  appeal  from  the  judg- 
ment of  the  above  entitled  court  given,  made  and 
entered  herein  on  November  15,   1941,  as  follows: 

1.  That  the  United  States  District  Court  for  the 
Noi*thern  District  of  California,  Southern  Division, 
was  and  is  without  jurisdiction  over  the  entire  sub- 
ject matter  and  issues  involved  in  the  above  entitled 
consolidated  proceedinos,  and  that  said  court  ac- 
cordingly erred  in  the  making  and  entering  of  said 
judgment  herein  on  November  15,  1941; 

2.  That  the  motion  of  appellant  Gladys  M. 
Shores  to  remand  to  the  Superior  Court  of  the 
State  of  California,  in  and  for  tlie  City  and  County 
of  San  Francisco,  the  above  action  entitled  ^Txladys 
M.  Sliores,  Plaintiff  vs.  Hendy  Realization  Co.,  a 
corporation,  et  al.  Defendants",  and  herein  numbered 
21792-S,  should  have  been  granted  for  the  reason 
that  said  suit  is  not  one  arising  miller  the  Consti- 
tution or  laws  of  the  United  States  and  accordingly 
does  not  involve  a  ^^ federal  question''  (that  said 
suit  was  one  arising  under  the  Constitution  or  lav.s 
of  the  United  States  constituted  the  8(^0  ground 
urged  by  appellees  for  removal  thereof  from  snid 
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Superior  Court  to  the  above  entitled  court)  ;  and 
for  the  furtlier  reason  that  said  suit  is  not  one 
witliin  the  original  and  exchisive  jurisdiction  of  the 
above  entitled  court,  and  that  jurisdiction  thereof 
had  already  attached  in  said  Superior  Coui*t  prior 
to  its  removal  to  the  above  entitled  court  upon  the 
})etition  of  appellees.  For  said  reasons,  the  motion 
of  appellant  Gladys  M.  Shores  to  remand  said  suit 
to  said  Superior  Court  should  accordin^'ly  have 
been  o-vanted,  and  the  above  entitled  court  erred  in 
denying  the  same  and  in  making'  and  entering  said 
judgment  filed  herein  on   November  15,  1941; 

3.  That  the  motion  of  a])j)ellants  Gladys  M. 
Shores  and  [120]  Harold  M.  F.  Behneman  to  dis- 
miss a])])el]ees'  petitions  filed  on  February  19,  1941, 
and  on  March  11,  1941,  in  the  above  proceedings 
entitled  ''In  the  Matter  of  The  Joshua  Hendy  Iron 
Works  (whose  name  has  been  changed  to  Hendy 
Realization  Co.),  a  cor]:)oration.  Debtor;  Hendy 
Realization  Co.  (formerly  The  Joshua  Hendy  Iron 
AVorks),  a  corporation,  et  al,  Petitioners,  vs.  Harold 
M.  F.  Behneman  and  Gladys  M.  Shores,  Respond- 
(Mits'\  and  herein  munbered  25937-S,  and  to  vacate 
the  restraining  order  of  the  above  entitled  conrt 
given  and  made  on  Marcli  11,  1941,  should  have 
been  granted  for  the  reason  that  said  conrt  lac^ks 
jurisdiction  over  the  issues  and  subject  matter  vc- 
f'erred  to  and  described  iii  said  above  mentioned 
])etiti<)ns  or  to  grant  tlie  relief  ])i'ayed  for  in  said 
petitions,  or  either  of  them.  The  above  entitl(sd 
court  accordiuu'ly  errcnl  in  denying'  a])pellants'  said 
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motion  to  dismiss  said  petitions  in  its  said  judg- 
ment given,  made  and  entered  herein  on  November 
15,  1941 ; 

4.  That  the  individual  appellees  are  not  proper 
parties  to  the  above  entitled  proceedings  numbered 
25937-S  for  the  reason  that  none  of  them  have  in- 
tervened in  said  proceeding  in  accordance  with  Rule 
24  of  the  Rules  of  Civil  Procedure  for  the  District 
Courts  of  the  United  States. 

Dated :  December  23rd,  1941. 

BYRNE,  LAMSON  &  JORDAN 
PAUL  S.  JORDAN 
Attorneys   for   Appellants    Gladys   M. 
Shores  and  Harold  M.  P.  Behneman 
1249  Russ  Building 
San  Francisco,  California 

(Acknowledgment  of  service.) 

[Endorsed]:  Piled  Dec.  23,  1941.  [121] 


[Title  of  District  Court  and  Cause— Nos.  25937-S 
and  21792-S.] 

DESIGNATION  OP  CONTENTS  OP  RECORD 

ON  APPEAL  [122] 

Appellants  Gladys  M.  Shores  and  Harold  M.  P. 
Behneman  hereby  designate  that  the  following  ])or- 
tions  of  the  record,  proceedings  and  evidence  herein 
are  to  be  contained  in  the  record  on  appeal  pursuant 
to  their  notice  of  appeal  filed  herein,  namely: 
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111  the  above  action  entitled  '^Gladys  M.  Shores, 
Plaintiff  vs.  Hendy  Realization  Co.,  a  corporation, 
et  al,  Defendants",  and  herein  nninbered  21792-S, 
the  following  trne  eoi)ies  of  portions  of  the  record, 
Ijroceeding-8  and  evidence  therein  are  to  be  included : 

1.  Transcript  of  the  record  of  said  action  in 
the  Superior  Court  of  the  State  of  California,  in 
and  for  the  City  and  County  of  San  Francisco, 
filed  in  the  above  entitled  court  by  a])pellees  on 
February  25,  1941,  including-  ])laintift'  and  appellant 
Shores'  coin])laint,  and  ap])ellees'  petition  for  re- 
moval from  said  Superior  Court  to  the  above  en- 
titled court. 

2.  Appellant  Shores'  motion  to  remand  said  ac- 
tion to  said  Superior  Court. 

3.  Minute  order  of  the  above  entitled  court  en- 
tered herein  on  March  24,  1941  denying  appellant 
Shores'  said  motion  to  remand. 

4.  Order  consolidating  case  with  proceeding 
No.  25937-S  for  trial,  filed  April  11,  1941. 

5.  Appellees'  answer  to  said  complaint. 

In  the  above  proceedings  entitled  "In  the  Matter 
of  The  Joshua  Hendy  Iron  Works  (whose  name  has 
been  changed  to  Hendy  Realization  Co.),  a  corpo- 
ration. Debtor:  Hendy  Realization  Co.  (formerly 
The  Joshua  Hendy  Iron  Works),  a  corporation,  et 
al.  Petitioners  vs.  Harold  M.  F.  Behneman  and 
(lladys  M.  Shores,  Respondents",  and  herein  num- 
bered 2r)9o7-S,  the  followino-  true  copies  of  por- 
tions of  the  record,  j)roceedings  and  evidence  there- 
in are  to  be  included:  [123] 


Ilendy  Realization  Co.  et  ah  141 

1.  The  Plan  of  Reorganization  of  The  Joshua 
Hendy  Iron  Works  approved  by  order  of  the  above 
entitled  court  entered  on  March  24,  1936;  also  said 
order  of  March  24,  1936. 

2.  The  order  of  the  above  entitled  court  given, 
made  and  entered  herein  on  January  27,  1937  de- 
nominated ^^ Final  Decree,  etc". 

3.  All  pleadings  and  orders  filed  in  said  reor- 
ganization ])roeeeding  subsequent  to  January  27, 
1937  and  up  to  the  date  of  entry  of  judgment  herein 
on  November  15,  1941,  including: 

(a)  Appellees'  petition  filed  on  February 
19,  1941  denominated  '^Petition  for  Order  Aid- 
ing, Enforcing,  Effectuating  and  Protecting  the 
Adjudication,  Order  and  Decree  of  the  Above 
Entitled  Court  Confirming  Plan  of  Reorgani- 
zation and  Directing  Reorganization  of  the 
Debtor  Pursuant  Thereto  and  Preventing  and 
Enjoining  the  Threatened  Interference  With 
and  Defeat  of  Said  Adjudication,  Order  and 
Decree  and  the  Jurisdiction  of  the  Above  En- 
titled (^ourt"; 

(b)  Appellees'  petition  filed  on  March  11, 
1941  denominated  ^^  Petition  for  Order  Re- 
straining and  Staying  Pending  Actions"; 

(c)  Temporary  restraining  order  of  the 
above  entitled  court  made  and  entered  on  March 
11,  1941  and  denominated  ^' Order  Restraining 
and  Staying  Pending  Actions"; 

(d)  Motion  of  Appellants  Shores  and  Beh- 
neman  to  dismiss  the  petitions  referred  to  in 
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(a)  and  (b)  su])ra,  and  to  dissolve  the  tempo- 
rary restraining  order  referred  to  in  (c)  su- 
pra, filed  on  March  17,  1941 ; 

(e)  Certificates  and  repoii:s  of  Hon.  Burton 
J.  Wyman  as  Special  Master,  filed  in  the  above 
entitled  couii:  on  March  28,  1941,  and  on  Sep- 
tember 26,  1941,  tog'ether  with  all  exhibits  and 
])apers  accompanying  the  said  certificate  [124] 
and  rej)ort  tiled  on  March  28,  1941,  the  same 
being  specifically  described  on  pages  31  and  32 
of  said  certificate  and  report,  except  cei^tified 
coj^y  of  complaint  in  Shores  vs.  Hendy  Reali- 
zation Co.,  et  al,  S.  F.  Superior  Court  No. 
299911  (which  is  referred  to  and  included  under 
Paragraph  numbered  1,  Iriies  10  to  15  on  page 
2  hereof),  and  except  memorandums  of  authori- 
ties described  in  Paragraphs  numbered  (5), 
(6)  and  (7),  appearing  on  page  32  of  said  last 
mentioned  certificate ; 

(f)  Objections  of  a])pellants  to  said  certifi- 
cate and  report  of  said  Special  Master  filed  on 
March  28,  1941; 

(g)  Answer  and  cross-complaint  of  appel- 
lants to  the  petitions  referred  to  in    (a)    and 

(b)  supra: 

(h)  A])])ellees'  answer  to  said  cross-com- 
plaint. 

With  res])ect  to  records  and  documents  common  to 
all  of  the  above  entitled  consolidated  ]U'oceedings, 
the  following  true  copies  of  portions  of  the  records, 
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proceedings    and    evidence    therein    are    to    be    in- 
cluded : 

1.  Minute  order  of  Hon.  A.  F.  St.  Sure  made  and 
entered  on  September  30,  1941. 

2.  Notice  of  decision  issued  by  the  Clerk  of  the 
above  entitled  court  on  October  1,  1941. 

3.  Consolidated  findings  of  fact  and  conclusions 
of  law. 

4.  Judgment  entered  in  said  consolidated  pro- 
ceedings on  November  15,  1941. 

5.  Appellants'  notice  of  appeal,  appellants'  state- 
ment of  the  point  on  which  they  intend  to  rely  on 
appeal,  and  this  designation  of  contents  of  record 
on  appeal. 

Dated:  December  23,  1941. 

(Acknowledgment  of  Service) 

BYRNE,  LAMSON  &  JORDAN 
PAUL  S.  JORDAN 

Attorneys      for      Appellants 
Grladys  M.  Shores  and  Har- 
old M.  F.  Behneman 
1249  Russ  Building 
San  Francisco,  California 

[Endorsed]:  Filed  Dec.  23,  1941.  [125] 
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[Title  of  Court  and  Cause.] 

APPELLEES  ^  DESIGNATION  OF  ADDI- 
TIONAL CONTENTS  OF  RECORD  ON 
APPEAL 

Ajjpellees,  pursuant  to  Rule  75  of  the  Rules  of 
Civil  Procedure,  hereby  designate  the  following  ad- 
ditional ])ortions  of  the  record,  proceedings,  and 
evidence  to  be  included  in  the  record  on  appeal 
herein : 

1.  Com])lete  transcript  of  the  record  of  the  ac- 
tion entitled  Shores  vs.  Hendy  Realization  Co.,  et 
al,  in  the  Superior  Court  of  the  State  of  Califor- 
nia in  and  for  the  City  and  County  of  San  Fran- 
ciisco;  inchiding,  but  not  limited  to,  the  pleadings 
specified  in  paragraph  1  (page  2)  of  appellants' 
Designation  filed  herein  and  dated  December  23, 
1941. 

2.  Motion  to  Dismiss  Action  and  for  More  Defi- 
nite Statement,  and  Notice  of  Motion  appended 
thereto,  dated  February  28,  1941;  on  file  herein  in 
Action  No.  21792-S. 

3.  Sti])ulation  relating  to  the  death  of  defendant 
Webber,  dated  April  21,  1941,  and  appended  Order 
a])])roving  same;  (^n  file  herein  in  Action  No. 
21792-S. 

4.  All  ])leadings  and  orders  filed  in  the  said 
reorganization  proceeding  (entitled  '^In  the  Matter 
of  the  Joshua  Hendy  Iron  Works  etc.,  a  corpora- 
tion. Debtor'';  and  Hendy  Realization  Co.,  et  al. 
Petitioners,  vs.  Behenman,  et  al.  Respondents;  and 
numbered  herein  No.  25937-S)   subsequent  to  Jan- 
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uary  27,  1937,  and  up  to  the  date  of  entry  of  judg- 
ment herein  on  November  15,  1941;  including  but 
not  limited  to,  the  pleadings  and  orders  specified 
in  subparagraphs  (a)  to  (h)  of  paragraph  3  (pages 
3  and  4)  of  appellants'  Designation  filed  herein  and 
dated  December  23,  1941. 

5.  Certificate  and  Eeport  of  Special  Master  Rela- 
tive to  the  Confirmation  of  Plan  of  Reorganization 
and  [126]  Directing  Reorganization  of  Debtor  Cor- 
poration, dated  February  19,  1936;  on  file  herein  in 
Action  No.  25937-S. 

6.  The  following  items,  referred  to  on  pages  11 
and  12  of  the  Certificate  described  in  the  preceding 
paragraph  hereof,  and  designated  in  said  Certificate 
as  ^^ Papers  Handed  Up  Herewith": 

(a)  Objection  of  Harold  M.  F.  Behenman,  to 
plan  of  reorganization;  being  numbered  No.  1  in 
said  Certificate; 

(b)  Affidavit  of  mailing  notice  to  stockholders, 
etc. ;  being  numbered  No.  6  in  said  Certificate ; 

(c)  Acceptance  of  plan  of  reorganization  by 
Gladys  M.  Shores;  included  in  item  numbered  No. 
7  in  said  Certificate ; 

(d)  Transcript  of  proceedings  held  before  the 
S])eeial  master  on  October  22nd,  1935,  etc.;  being 
numbered  No.  10  in  said  Certificate;  together  wdth 
transcript  of  further  proceedings  held  before  the 
special  master  on  October  28,  1935; 

(e)  Transcript  of  proceedings  held  before  the 
special  master  on  December  30th,  1935 ;  being  num- 
bered No.  11  in  said  Certificate. 

7.  Interrogatories    propounded    by    the    above 
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named  plaintiff,  Gladys  M.  Shores,  and  by  the  above 
named  respondents,  Gladys  M.  Shores  and  Harold 
M.  F.  Behneman,  i)ursuant  to  Rule  33  of  the  Rules 
of  Civil  Procedure  for  the  district  courts  of  the 
United  States,  dated  May  19,  1941,  and  on  file 
herein. 

8.  Objections  to  interrogatories  etc.,  dated  May 
29,  1941,  and  on  file  herein. 

9.  Minute  Order  dated  June  23,  1941,  passing 
upon  the  said  Interrogatories  and  Objections  there- 
to; and  Notice  of  said  Minute  Order  by  the  Clerk 
of  this  Court,  dated  Jime  23,  [127]  1941. 

10.  Answers  to  Interrogatories,  dated  July  23, 
1941,  and  on  file  herein. 

11.  The  Reporter's  Transcript  made  and  taken 
at  the  trial  of  the  above-entitled  consolidated  pro- 
ceedings, containing  all  of  the  evidence  and  pro- 
ceedings had  at  said  trial. 

12.  All  Exhibits  admitted  in  evidence  at  the  trial 
of  the  above  entitled  consolidated  proceedings 
(either  in  original  or  by  copy),  which  are  not  in- 
cluded in  full  in  the  reporter's  transcript  referred 
to  in  the  preceding  paragraph  hereof. 

Dated:  San  Francisco,  January  2,  1942. 

STANLEY  PEDDER  & 

KENNETH  FERGUSON 
PILLSBURY,  MADISON  & 

SUTRO 
LONG  &  LEYIT 

Attorneys  for  Appellees. 
(Admission  of  Service) 

[Endorsed]:  Filed  Jan.  2,  1942.  [128] 
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[Title  of  District  Court  and  Cause— Nos.  25937-S 
and  21792-S.] 

APPELLANTS'  SUPPLEMENTAL  DESIGNA- 
TION OF  CONTENTS  OF  RECORD  ON 
APPEAL  [129] 

Appellants  Shores  and  Behneman,  in  addition  to 
the  portions  of  the  record,  proceedings  and  evidence 
heretofore  designated  by  them  in  their  '^Designa- 
tion of  Contents  of  Record  on  Appeal''  tiled  on 
December  23,  1941,  hereby  further  designate  that 
there  likewise  be  included  in  the  record  on  appeal 
herein  true  copies  of  the  following: 

1.  Any  petition  or  petitions  in  intervention 
filed  by  or  on  behalf  of  the  individual  appellees, 
or  any  of  them,  in  the  above  entitled  cause  num- 
bered 25937-S  (in  which  said  individual  ap- 
pellees are  referred  to  as  '^ Petitioners"),  from 
the  commencement  thereof  in  the  above  entitled 
court  on  or  about  March  4,  1935  up  to  the  date 
of  filing  of  appellants'  Notice  of  Appeal  on 
December  15,  1941; 

2.  Any  order  or  orders  of  the  above  entitled 
court  given,  made  and  entered  during  the  pe- 
riod referred  to  in  Subdivision  1  hereof,  permit- 
ting the  intervention  by  said  individual  appel- 
lees, or  any  of  them,  as  parties  in  and  to  said 
cause  numbered  25937-S. 

3.  Order  Directing  Clerk  Regarding  Trans- 
mittal of  Portions  of  Record  on  Appeal,  dated 
January  29,  1942; 
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4.     This   Supplemental   Designation  of  Con- 
tents of  Record  on  Appeal. 

Dated:  January  29,  1942. 

BYRNE,  LAMSON  &  JORDAN 
PAUL  S.  JORDAN 

Attorneys  for  Appellants 
Receipt  of  Service. 

[Endorsed]:  Filed  Jan.  29,  1942.  [130] 
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and  21792-S.] 

ORDER  DIRECTING  CLERK  REGARDING 
TRANSMITTAL  OF  PORTIONS  OF  REC- 
ORD ON  APPEAL  [131] 

Good  cause  aj)pearing  therefor. 

It  is  hereby  ordered  that  the  clerk  of  this  court 
transmit  to  and  file  with  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  as  a  part 
of  the  record  on  appeal  in  connection  with  the  above 
entitled  consolidated  causes,  the  following: 

1.  Original  reporter's  transcript  of  the  pro- 
ceedings had  and  evidence  taken  at  the  trial 
of  said  causes ; 

2.  All  exhibits  in  original  form  admitted  in 
evidence  during  the  trial  of  said  causes ; 

3.  Original  transcript  of  the  proceedings  had 
and  evidence  taken  before  Hon.  Burton  J.  Wy- 
man,  as  Special  Master,  on  October  22,  1935, 
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on  October  28,  1935  and  on  December  30,  1935 
(being  items  numbered  6(d)  and  6(e)  in  ap- 
pellees' designation  of  additional  contents  of 
record  on  appeal  on  file  herein),  which  tran- 
script is  now  on  file  in  the  records  of  this  court 
in  comiection  with  the  above  entitled  cause  num- 
bered 25937-S. 

Dated:  January  29,  1942. 

A.  F.  ST.  SURE 

United  States  District  Judge 

Approved  as  to  form,  as  provided  in  Rule  22. 
LONG  &  LEVIT 
STANLEY  PEDDER  & 

KENNETH  FERGUSON 
PILLSBURY,  MADISON  & 
SUTRO 
Attorneys  for  appellees 

[Endorsed] :  Filed  Jan.  29,  1942.  [132] 


[Title  of  Court  and  Cause.] 

ORDER  EXTENDING  APPELLANTS'  TIME 
WITHIN  WHICH  TO  FILE  AND  DOCKET 
RECORD  ON  APPEAL  IN  THE  UNITED 
STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 

It  appearing  to  the  satisfaction  of  the  court  that 
notice  of  appeal  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  from  the  judgment  in  the 
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above  entitled  consolidated  causes  was  filed  by  ap- 
pellants Behneman  and  Shores  in  this  court  on  De- 
cember 15,  1941,  and  that  the  forty  day  period  from 
the  date  of  filing  of  said  notice  of  appeal  within 
which  the  record  on  appeal  as  provided  for  in  Rules 
75  and  76  of  Rules  of  Civil  Procedure  for  the  Dis- 
trict Courts  of  the  United  States  may  be  filed  will 
accordingly  expire  on  January  24,  1942, 

Now,  therefore,  in  accordance  with  Rule  73(g) 
of  said  Rules  of  Civil  Procedure  for  the  District 
Courts  of  the  United  States, 

It  is  hereby  ordered  that  the  time  of  said  appel- 
lants for  filing  said  record  on  appeal  with  said  ap- 
pellate court  and  docketing  the  said  causes  therein 
be,  and  is,  hereby  extended  to  and  including  Feb- 
ruary 23,  1942. 

Dated:  January  23,  1942. 

A.  F.  ST.  SURE 

United  States  District  Judge 

[Endorsed] :  Piled  Jan.  23,  1942.  [133] 
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ORDER  EXTENDING  APPELLANTS'  TIME 
WITHIN  WHICH  TO  FILE  AND  DOCKET 
RECORD  ON  APPEAL  IN  THE  UNITED 
STATES  CIRCUIT  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT. 

It  appearing  to  the  satisfaction  of  the  court  that 
notice  of  appeal  to  the  Circuit  Court  of  Appeals 
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for  the  Ninth  Circuit  from  the  judgment  in  the 
above  entitled  consolidated  causes  was  filed  by  ap- 
pellants Behneman  and  Shores  in  this  court  on  De- 
cember 15,  1941,  and  that  the  forty  day  period  from 
the  date  of  filing  of  said  notice  of  appeal  within 
which  the  record  on  appeal  w^as  to  have  been  filed 
and  docketed  in  said  Circuit  Court  would  have  ex- 
pired on  January  24,  1942,  in  accordance  with 
Rule  73(g)  of  the  Rules  of  Civil  Procedure  for  the 
District  Courts  of  the  United  States;  and 

It  further  appearing  to  the  satisfaction  of  the 
court  that  on  January  23,  1942  an  order  was  made 
and  entered  herein  extending  the  time  of  said  ap- 
pellants for  the  filing  and  docketing  of  said  record 
on  appeal  in  said  Appellate  Court  to  and  including 
February  23,  1942,  so  that  on  said  last  mentioned 
date  seventy  days  will  have  elapsed  from  the  date 
of  filing  of  said  notice  of  appeal  on  December  15, 
1941,  as  aforesaid, 

Now,  Therefore,  in  accordance  with  said  Rule 
73(g), 

It  Is  Hereby  Ordered  that  the  time  of  said  ap- 
pellants for  filing  said  record  on  appeal  with  said 
Appellate  Court,  and  for  the  docketing  of  said 
causes  therein,  be,  and  is  hereby,  further  extended 
to  and  including  March  14,  1942. 

Dated:  February  11,  1942. 

A.  F.  ST.  SURE, 

United  States  District  Judge. 

[Endorsed] :  Filed  Feb  11  1942.  [134] 
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District  Court  of  the  United  States 
Northern  District  of  California 

I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  319 
I)ages,  numbered  from  1  to  319  inclusive,  contain  a 
full,  true  and  correct  transcript  of  the  records  and 
proceedings  in  the  matter  of  The  Joshua  Hendy 
Iron  Works  (whose  name  has  been  changed  to 
Hendy  Realization  Co.)  a  corporation,  Debtor,  No. 
25937-S  in  Bankruptcy,  and  Gladys  M.  Shores  vs. 
Hendy  Realization  Co.,  a  corporation,  et  al..  No. 
21792-S,  Civil,  as  the  same  now  remain  on  file  of 
record  in  my  office. 

I  Further  Certify  that  I  have  carefully  examined 
the  records  and  files  in  my  office  pertaining  to  said 
action,  numbered  25937-S,  and  that  there  are  in- 
cluded in  the  accompanying  record  on  a])peal  all 
])leadings  and  orders  filed  therein  subsequent  to 
Jan.  27,  1937,  and  up  to  the  date  of  entry  of  judg- 
ment on  Nov.  15,  1941,  as  designated,  and  that  there 
is  no  record  in  my  office  of  any  proceedings  taken 
or  had  in  said  action.  No.  25937-S,  during  said 
period  other  than  as  indicated  in  the  accompanying 
record  on  appeal. 

I  Further  Certify  that  I  have  carefully  examined 
the  records  and  files  of  my  office  pertaining  to  the 
above-entitled  action.  No.  25937-S,  and  that  no  pe- 
tition  or  ]ietitions  in  intervention,  or  order  or 
orders  permitting  intervention,   such   as  requested 
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and  described  iii  Items  Nos.  1  and  2  of  Appellant's 
Supplemental  Designation,  were  ever  filed  in  said 
actions. 

I  Further  Certify  that,  the  cost  of  preparing  and 
certifying  the  foregoing  record  on  appeal  is  the 
sum  of  $47.20  and  that  the  said  amount  has  been 
paid  to  me  by  the  Attorney  for  the  appellant  herein. 

In  Witjiess  Whereof,  I  have  set  my  hand  and 
affixed  the  seal  of  said  District  Court  at  San  Fran- 
cisco, California,  this  12th  day  of  March,  1942. 

(Seal)  WALTER  B.  MALING, 

Clerk 
By  WM.  J.  CROSBY 

Deputy  Clerk.  [135] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  California. 

No.  25937  S 

In  Proceedings  For  Reorganization  of  a 
Corporation. 

In  the  Matter  of 

THE  JOSHUA  HENDY  IRON  WORKS, 

a  corporation, 

Debtor. 

CERTIFICATE  AND  REPORT  OF  SPECIx\L 
MASTER  RELATIVE  TO  THE  CONFIR- 
MATION OF  PLAN  OF  REORGANIZA- 
TION AND  DIRECTING  REORGANIZA- 
TION OF  DEBTOR  CORPORATION. 

To  Honorable  A.  F.  St.  Sure,  Judge  of  the  United 
States  District  Court  for  the  Northern  District 
of  California: 

I,  Burton  J.  Wyman,  one  of  the  referees  in  bank- 
ruptcy of  this  court,  herein  designated,  as  special 
master,  hand  up  herewith  a  form  of  order  for  con- 
firmation of  the  plan  of  reorganization  and  direct- 
ing reorganization  of  the  debtor  in  accordance  with 
the  plan  proposed. 

The  hearings  in  connection  therewitli,  for  the 
most  part,  were  held  before  the  late  Honorable 
W.  A.  Beasly,  then  acting  as  the  special  master  of 
this  court.  The  testimony  taken  at  the  hearings 
[136]  before  the  said  late  special  master  was  tran- 
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scribed  and  has  been  read  by  me,  and  I  am  satisfied 
that,  as  a  whole,  such  testimony  is  sufficient  to 
enable  me  as  the  now  acting  special  master  to  make 
my  recommendation  to  the  court. 

The  proposed  order  handed  up  herewith,  in  my 
judgment,  fairly  presents,  through  the  recitals 
therein,  the  substance  of  the  proceedings  heretofore 
had  herein,  and  with  it  my  recommendation  that 
such  proposed  order  be  signed  as  the  order  of  this 
court. 

In  reading  over  the  transcript  of  the  evidence 
taken  before  the  now  deceased  special  master,  I  did 
find  two  matters  which  I  deemed  worthy  of  further 
consideration. 

The  first  matter  was  an  intimation  by  counsel 
representing  an  objecting  stockholder,  that  one  of 
the  stockholders  consenting  to  the  proposed  plan 
of  reorganization  did  so  under  coercion. 

(See  transcript  of  evidence  taken  on  October 
22nd,  1935,  at  page  33,  handed  up  herewith  as 
a  part  of  this  certificate  and  report.) 

The  second  matter  was  of  the  contention  on  the 
part  of  the  same  coimsel  that  the  portion  of  the 
])roposed  plan  which  contemplates  the  surrender 
by  the  stockholders  of  fifty  per  cent  (50%)  of  their 
stock  to  be  held  by  the  Board  of  Directors  pro- 
vided for  by  the  proposed  plan,  *^free  and  clear  of 
any  claim,  right,  title,  or  interest  therein  by  such 
stockholders  to  be  distributed  by  said  Board,  in  its 
sole  discretion,  either  in  whole  or  in  part,  to  the 
managing  officers  thereof,  as  a  reward  for  manage- 
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ment  and  for  successful  rehabilitation  of  the  cor- 
poration's affairs." 

Under  the  circumstances,  after  notice  to  the  inter- 
ested counsel  for  the  respective  interested  persons, 
there  appeared  before  me  on  the  30th  day  of  De- 
cember, 1935,  Kenneth  R.  Ferguson,  Esq.,  and 
Stanley  Peddar,  Esq.,  the  attorneys  for  W.  R.  Bas- 
sick,  the  trustee  herein ;  L.  D.  Byrne,  Esq.,  attorney 
for  Harold  M.  F.  Behneman,  the  objecting  stock- 
holder; and  Marshall  P.  Madison,  Esq.,  and  Gerald 
Levin,  Esq.,  the  attorneys  for  the  Bank  of  Cali- 
fornia. [137] 

At  the  hearing  held  on  that  day  the  only  testi- 
mony which  was  taken  was  that  of  Charles  C. 
Gardner,  a  stockholder  in  his  individual  right,  and 
also  as  the  executor  of  the  estate  of  Mary  G. 
McGurn,  deceased.  On  direct  examination  by  Mr. 
Ferguson,  after  he  had  read  certain  excerpts  from 
pages  32  and  35  of  the  transcript  of  the  proceed- 
ings held  on  October  22nd,  1935,  the  wdtness 
Gardner  stated  that  his  acceptance  of  the  proposed 
plan  of  reorganization  was  not  dictated  by  the 
Bank  of  California. 

(See  page  61  of  the  transcript  of  the  pro- 
ceedings of  December  30,  1935.) 

In  reply  to  questions  on  cross  examination,  tlie 
w^itness  said  that  he  did  not  recall  saying  that  he 
was  afraid  of  the  Bank  of  California,  but  that  he 
had  said  that  he  thought  the  ])lan  to  take  away 
fifty  per  cent    (50%)    of  the   stock   of   the   stock- 
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holders  was  ^* pretty  steep.''  He  also  answered  on 
cross  examination  that  he  would  have  signed  the 
consent  to  the  proposed  plan  even  though  the  Mc- 
Gurn  stock  had  not  been  pledged  to  the  Bank  of 
California,  adding,  ^^I  figure  that  as  the  stock 
stands  today,  it  is  not  worth  very  much  and  by  this 
new  reorganization  scheme,  there  is  a  chance  it  may 
be  worth  something  and  I  would  rather  have  half 
worth  something  than  all  worth  nothing." 

(See  transcript  of  proceedings,  December  30, 
1935,  pages  62,  63,  and  64.) 

Proposed  Plan  As  Shown  By  Paragraph  6  G 

Thereof. 

It  will  be  noted  that  subdivision  ^^G''  of  para- 
graph 6  of  the  proposed  plan  of  reorganization  of 
the  herein  debtor  corporation  provides  as  follows: 

^^G.     Capital  Stock. 

^^4425  shares  of  the  capital  stock  of  the 
debtor  corporation  are  now  outstanding,  said 
shares  having  a  book  value  of  $212,898.51,  but 
no  actual  value. 

^^In  consideration  of  the  extensions  granted 
by  the  creditors  and  of  the  reduction  of  their 
claims  in  the  sum  of  $73,853.06,  as  aforesaid, 
the  stockholders  shall  [138]  appropriately  en- 
dorse and  deliver  the  stock  held  by  them  to  the 
Board  of  Directors  of  the  debtor  corporation, 
appointed  as  hereinafter  provided,  to  be  held 
by  said  Board  as  follows: 
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'^1.  50%  of  the  shares  so  deposited  by  each 
stockholder  shall  be  held  in  trust  and 
A'oted  by  said  Board  for  a  period  of  5 
years,  and  thereafter  until  the  extended 
obligations  are  fully  paid,  so  as  to  leave 
the  management  of  the  debtor  corpora- 
tion during  such  period  in  the  hands  of 
its  creditors.  The  Board  shall  have  full 
power  to  vote  said  stock,  including  the 
power  to  vote  for  a  reorganization  of  the 
capital  structure  of  the  debtor  corpora- 
tion so  as  to  provide,  at  any  time,  for 
an  issue  of  one  or  more  classes  of  pre- 
ferred stock  and  the  exchange  therefor 
of  any  part,  or  all  of  the  unsecured  lia- 
bilities of  the  debtor  corporation.  Upon 
the  expiration  of  5  years  and  the  pay- 
ment in  full  of  the  extended  obligations, 
such  shares  shall  be  returned  to  their  re- 
spective owners. 

*^2.  The  remaining  50%  of  the  shares  so  de- 
livered bv  each  stockholder  shall  be  held 

bv  said   Board   free   and   clear   of   anv 

»■  »■ 

claim,  right,  title,  or  interest  therein  by 
such  stockholder,  to  be  distributed  by 
said  Board,  in  its  sole  discretion,  either 
in  whole  or  in  ]^art,  to  the  managing  offi- 
cers thereof,  as  a  reward  for  manage- 
ment and  the  successful  rehabilitation  of 
the  company's  affairs. 

(See  copy  of  proposed  plan  of  reorganiza- 
tion  of   said    debtor    corporation,    handed    up 
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herewith  as  a  part  of  this  certificate  and  re- 
port.) [139] 

Admissions  As  to  Insolvency  of  Debtor 

It  also  will  be  noted  that  there  appears  in  the 
record,  page  39  of  the  transcript  of  proceedings  of 
October  22,  1935,  the  following  admissions: 

^^The  Master:  It  is  conceded  here  that  this 
corporation  is  insolvent? 

^^Mr.  Pedder:  Absolutely  insolvent. 
*^The   Master:    Everybody   present    concedes 
the  insolvency? 

^^Mr.  Pedder:  Absolutely  *  busted'. 
^^Mr.  Byrne:  I  think  it  is  ^busted.'  " 

Objections  of  Harold  M.  F.  Behneman 

The  objections  of  Harold  M.  F.  Behneman,  are  as 
follows : 

**  Comes  now  Harold  M.  F.  Behneman,  the 
largest  stockholder  of  the  debtor  corporation, 
and  objects  to  G-2  of  the  re-organization  plan 
heretofore  submitted  upon  the  grounds  that  the 
said  plan  contemplates  the  taking  of  stock- 
holders' property  and  giving  it  to  others;  that 
there  is  no  authority  for  such  disposition  of 
stockholders'  property  under  77-B  of  the  Na- 
tional Bankruptcy  Act;  that  if  the  provisions 
of  said  Bankruptcy  Act  do  so  provide,  such 
action  is  contrary  to  the  due  process  clause  of 
the  Constitution  of  the  United  States ;  and  that 
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said  plan  of  so  disposing  of  stockholders'  inter- 
ests is  inequitable  and  without  consideration. 
^' Dated:  October  21,  1935. 

^^ BYRNE,  LAMSON  &  JORDAN 
^*  Attorneys    for    Stockholder 
Specified'' 

(See  original  thereof  handed  up  herewith  as 
a  part  of  this  certificate  and  report.) 

Contentions  of  Harold  M.  F.  Behneman 

The  contentions  of  the  objecting  stockholder, 
Harold  M.  F.  Behneman,  as  show^l  bv  the  brief  filed 
in  his  behalf,  are  as  follows:  [140] 

(1)  The  court  has  no  power  or  authority  to  ap- 
prove subdivision  G  (2)  of  the  proposed  plan  of 
reorganization,  and 

(2)  Gr  (2)  of  the  plan  sliould  not  be  approved 
because  it  is  not  fair  and  equitable. 

(See  Brief  of  Harold  M.  F.  Behneman  On 
Objections  to  Plan  Of  Reorganization,  handed 
up  herewith  as  a  part  of  this  certificate  and  re- 
port.) 

Discussion  By  and  Opinion  of  Special  Master 

It  is  my  opinion  that  the  uncontradicted  evidence 
herein  clearly  shows  that  the  acceptance  of  the  pro- 
posed plan  of  reorganization  of  the  above  named 
debtor  corporation  as  given  by  the  stockholder 
Charles  C.  Gardner,  acting  for  himself  individually, 
and,  by  express  order  of  the  Probate  Court,  as 
executor   of  the   estate   of   Marv   F.    McGurn,   de- 
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ceased,  was  not  procured  through  fear  of  the  Bank 
of  California,  or  otherwise  than  voluntarily.  While 
it  is  true  that  the  record  shows  (Transcript  of  De- 
cember 30,  1933,  page  63.)  that  this  stockholder  did 
testify  relative  to  the  absolute  surrender  of  certain 
stock,  that  he,  '* thought  it  was  pretty  steep,"  it 
needs  no  argument  in  my  judgment,  to  show  that 
this  criticism  is  directed  not  to  the  validity  of  the 
method  sought  to  be  pursued  herein,  but  rather  to 
the  degree  to  which  the  court  shall  say  such  absolute 
surrender  shall  be  exercised  under  the  plan  to  be 
adopted.  In  other  words,  the  criticism  goes  to  the 
fairness  of  the  plan,  and  hence  at  the  proper  time 
only  can  be  considered  in  this  regard. 

Passing  now  to  the  contentions  made  on  behalf  of 
the  objecting  stockholder,  Harold  M.  F.  Behneman, 
we  find  first  that  it  is  claimed  that  the  court  has 
no  power  or  authority  to  approve  subdivision  Gr  (2) 
of  the  proposed  plan  of  reorganization,  and  sec- 
ondly, that  G  (2)  of  the  proposed  plan  should  not 
be  approved  because  it  is  not  fair  and  equitable. 

Discussing  these  contentions  in  the  order  stated, 
it  appears  to  me  that  the  first  contention  depends 
entirely  on  two  major  propositions;  one  of  fact, 
i.  e.,  the  financial  condition  of  the  debtor,  so  far  as 
solvency  or  insolvency  is  concerned;  the  other  of 
law,  viz.,  the  legal  effect  of  the  words  ^^  modifying 
or  altering  the  rights  of  stockholders,  or  any  class 
of  them,  either  through  the  issuance  of  new  securi- 
ties of  [141]  any  character  or  otherwise."  Bank- 
ruptcy Act,  sec.  77B  (b)   (2). 


162  Gladys  M.  Shores  et  al.  vs. 

The  question  of  fact,  it  properly  may  be  said,  is 
self-determined.  In  other  words,  since  it  has  been 
conceded  by  all  that  the  corporation  is  insolvent, 
that  element  of  the  case  is  settled.  Under  the  cir- 
cumstances, it  appears,  that  the  court  is  thus  boimd 
to  proceed  upon  the  theory  that  at  this  stage  of  tlie 
proceedings  the  stock  is  utterly  worthless.  Even  so, 
however,  has  the  court  power  or  authority  to  ap- 
prove tlie  proposed  plan  of  reorganization  insofar 
as  the  absolute  surrender  of  tlie  stock  is  concerned? 
In  my  judgment,  section  77B  unquestionably  gives 
the  court  that  power  and  authority.  I  rest  my  judg- 
ment in  this  regard,  in  part,  upon  such  cases  as 
United  States  v.  Felder,  13  F.  (2d)  527,  528,  State 
V.  Lawrence,  7  Pac.  116,  117,  and  Black  River 
Imp.  Co.  V.  Holway,  59  N.  W.  126,  128,  wherein  tlie 
words  *^ modify"'  and  ^^ alter''  are  defined.  In 
United  States  v.  Felder,  supra,  page  528,  the  court 
said,  ^^The  word  *  modify'  is  .  .  .  defined  as 
follows:  'To  limit  or  reduce  in  extent  or  degree; 
to  change  the  form  or  qualities  of.'  "  In  State  v. 
T^awrence,  supra,  pages  116  and  117,  the  court  of 
the  same  word,  has  this  to  say,  ''In  a  general  sense, 
to  modify  means  to  change  or  vary,  to  qualify  or 
reduce;  and  imless  there  is  something  in  the  con- 
text, or  s])ecial  usage,  the  words  are  to  be  taken 
in  their  ])lain,  ordinary,  and  proper  sense.  A  power 
given  to  modify  .  .  .  implies  the  existence  of 
the  subject  matter  to  be  modified.  .  .  .  When 
(exercised  to  modify,  it  does  not  destroy  identity,  but 
effects  some  cliange  or  qualification  in  for  or  quali- 
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ties,  powers  or  duties,  purposes  or  objects,  of  the 
subject-matter  to  be  modified.    .    .    /' 

See,  also,  State  v.  Tucker,  61  Pac.  894,  897. 

The  court  in  Black  River  Imp.  Co.  v.  Holway, 
supra,  page  128,  defines  the  word  ^^ alter"  in  this 
way:  ^^To  alter  is  to  make  different,  without  de- 
stroying identity;  to  vary,  without  entire  change." 
Hence  when  it  is  recalled  ''.  .  .  that  the  stock- 
holder's interest  in  the  property  is  subordinate  to 
the  rights  of  creditors;  first  of  secured  and  then 
of  unsecured  creditors,"  Kansas  City  Terminal  R. 
Co.  V.  Central  Union  Trust  Co.,  271  U.  S.  445,  454, 
it  is  easy  to  perceive,  in  the  light  of  these  defini- 
tions, how  untenable  is  the  objecting  stockholder's 
position  with  regard  to  the  [142]  absolute  sur- 
render of  stock  as  provided  for  by  the  proposed 
plan  of  reorganization,  unless  there  be  something 
in  his  contention  that  the  word  ** otherwise"  must  be 
read  w^ith  the  doctrine  of  ejusdem  generis  in  mind. 
In  this  connection  the  case  of  People  v.  McKean, 
76  Cal.  App.  114,  page  3  of  the  Brief  of  Harold 
M.  P.  Behneman,  has  been  called  to  the  court's 
attention,  as  also,  on  the  same  page  of  said  brief 
was  19  C.  J.,  page  1255,  where,  speaking  of  ^^ejus- 
dem  generis"  it  is  explained  as  being,  ^^a  well  known 
maxim  of  construction  to  aid  in  ascertaining  the 
meaning  of  a  statute  or  other  written  instrument, 
the  doctrine  being  that  where  an  enumeration  of 
specific  things  is  followed  by  some  more  general 
word  or  phrase  is  to  be  held  to  refer  to  things  of 
the  same  kind." 
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Remembering  the  highly  remedial  character  of 
the  statute  here  imder  discussion,  it  is  my  opinion 
that  to  hold  that  this  court  is  boimd  to  invoke  this 
rule  of  construction,  would  be  to  place  such  a 
narrow  interpretation  upon  the  words  in  question 
as  to  hamper  the  court  in  endeavoring  to  give  effect 
to  a  statute  which  Congress  manifestly  intended  to 
be  sweeping  in  its  scope  and  drastic  in  its  results 
to  the  end  that  a  corporation  in  danger  of  failing 
might  be  given  a  new  lease  on  its  stockholders. 
Although  used  in  the  dissenting  opinion  of  People 
V.  McKean,  supra,  pages  123  and  124,  the  words  of 
Craig,  J.,  in  my  judgment,  are  exceedingly  appro- 
priate herein  and  worthy  of  consideration.  He  said, 
^^  .  .  coui-ts  have  no  right  to  permit  a  blind 
devotion  to  the  maxim  ejusdem  generis  to  interfere 
with  the  full  accomplishment  of  the  manifest  pur- 
pose of  the  legislature."  To  this  language  may  also 
appropriately  be  added  that  found  in  State  v.  Brod- 
erick,  7  Mo.  Ap]).  19,  21,  wherein  it  was  said,  *^  .  . 
it  is  plain  that  this  rule  has  no  bearing  whatever 
here.  It  is  by  no  means  a  rule  of  universal  appli- 
cation, and  its  use  is  to  carry  out,  not  to  defeat 
the  legislative  intent.  When  it  can  be  seen  that  the 
particular  word  by  which  the  general  word  is  fol- 
lowed was  inserted,  not  to  give  coloring  to  the  gen- 
eral word,  but  for  a  distinct  object,  and  when,  to 
carry  out  the  piir])ose  of  the  statute,  tlie  general 
word  ouglit  t(^  govern,  it  is  a  mistake  to  allow  the 
ejnsdein  generis  rule  to  pervert  the  construction.'^ 

[143] 
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Nor  am  I  impressed  with  the  reference  to  ^^due 
process ''  in  connection  with  the  absolute  surrender 
of  the  stock.  In  my  opinion  the  test  in  this  regard 
is  found  in  Campbell  v.  Alleghany  Corporation, 
(CCA.  4)  75  F.  (2d)  947,  953,  wherein  it  is  said 
^'.  .  .  as  any  exercise  of  the  bankruptcy  power 
impairs  tlie  obligation  of  contracts,  such  impair- 
ment is  not  in  itself  a  denial  of  due  process.  For 
the  provisions  of  the  act  to  violate  the  amendment, 
thev  must  be  so  grosslv  arbitrarv  and  imreasonable 
as  to  be  ^incompatible  vrith  fundamental  law'  ".  Can 
it  be  said  that  any  interpretation  which  this  court 
is  asked  to  ])ut  on  this  particular  provision  of 
77E  of  the  Bankruptcy  Act  gives  rise  to  a  situa- 
tion which  is  'incompatible  with  fundamental  law'? 
Moreover,  can  there  be  any  possible  question  as  to 
whether  or  not  the  proposed  ]^lan  is  fair  and  eqni- 
table  when  it  is  kept  in  mind  that,  ^'A  right  may 
be  altered  vrithout  inflicting  damage.  Often  a  bene- 
fit may  accrue"?  Application  of  Silberkraus,  165 
N.  E.  279,  280,  250  N.  Y.  242,  246.  The  herein  pro- 
posed plan  in  effect  says  to  the  stockholders,  ^^Your 
stock  at  the  present  time  is  worthless;  this  you  con- 
cede Vvhen  you  admit  the  cory)oration  is  insolvent. 
Turn  in  all  your  stock.  If  at  the  end  of  five  years 
the  payment  in  full  of  the  extended  obligations  has 
been  accomplished,  fi.fty  per  cent  (50'^)  of  that 
stock  vrill  be  returned  to  you,  the  other  fifty  ])er 
cent  (50*^; )  is  to  be  held  free  and  clear  of  any 
claim,  right,  title  or  interest  of  yours.  This  latter 
portion   of   your   stock,   in   its   sole   discretion,   the 
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Board  of  Directors,  will  distribute,  either  in  whole 
or  in  part,  to  the  managing  officers  thereof  as  a 
reward  for  management  and  the  successful  rehabili- 
tation of  the  company's  affairs/'  Blmitly  put  the 
proposition  to  the  stockholders  is  this:  You  have 
nothing  now  except  some  worthless  stock.  Surren- 
der it.  Perhaps  at  the  end  of  five  years,  if  things 
go  as  planned,  you  will  get  back  one-half  thereof 
and  it  may  be  of  some  value.  It  also  may  be  that 
the  otlier  half  of  vour  stock,  at  that  time  mav  be 
of  like  value,  but  in  the  meantime  has  been  placed 
in  liands  other  than  yours  for  a  consideration,  how- 
ever. 

Such  being  the  case,  there  is  nothing  strange  or 
inequitable  about  such  a  set-up;  it  is  not  a  case 
of  taking  from  Peter  to  pay  Paul.  All  it  amounts  to 
is  a  practical  way  of  putting  into  effect  the  ancient 
maxim  '^    .    .    the  labourer  is  worthy  of  his  hire." 

[144] 

Recommendation  of  Special  Master 

The  special  master  therefore  respectfully  recom- 
mends that  the  accompanying  order,  wherein  the 
approval  of  the  proposed  plan  of  reorganization  is 
sought  to  be  decreed,  should  be  made.  The  special 
master  further  recommends  that  the  court  make 
such  other  and  further  order,  or  orders,  as  may  be 
necessary  t(^  ])rovide  for  the  ]^ayment  of  the  here- 
inafter referred  to  compensation  and  expenses  of 
the  late  Honorable  W.  A.  Beasly,  as  well  as  the 
payment  oi'  tlie  comj)ensation  and  expenses  of  the 
undersigned  special  master. 
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Compensation  and  Expenses  of  Special  Master 

As  near  as  I  can  determine  from  the  record  be- 
fore me,  the  unpaid  compensation  of  the  late  Hon- 
orable W.  A.  Beasly,-as  special  master,  amounts  in 
the  aggregate  to  the  sum  of  $75.00,  i.e.,  three  days' 
hearings  at  the  rate  of  $25.00  per  day,  and  his  ex- 
penses, exclusive  of  the  stenographic  reporter's 
fees,  the  sum  of  $15.00.  In  addition  thereto  is 
the  expenses  of  the  stenographic  reporter  made  up 
of  the  following  items : 

1934 

Oct.  16  To  per  diem  (no  charge) 

22            ''       "       6.25 

28            "       "       6.25 

Dec.  6  Transcript 49.50 

30  To  per  diem 6.25 

30  To  transcript  9.00 

$77.25 

It  will  be  noted  that  part  of  the  expenses  of  the 
stenographic  reporter  accrued  during  the  time  that 
the  late  special  master  had  charge  of  these  proceed- 
ings, the  balance  thereof  having  accrued  since  the 
undersigned  special  master  took  over  the  work. 

In  my  opinion,  the  charges  and  expenses  as 
aforesaid  are  reasonable. 

With  reference  to  my  compensation  as  s])ecial 
master,  I  am  of  the  opinion  that  an  allowance  of 
$25.00  for  the  one  hearing,  and  to  cover  the  prepa- 
ration of  this  certificate  and  report  is  reasonable, 
and  I  therefore  respectfully  request  such  an  allow- 
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ance.  As  regards  my  expenses  as  special  master, 
I  believe  the  smn  of  $10.00  to  cover  office  expenses 
[145]  and  clerical  services  is  a  reasonable  amount  to 
be  allowed  therefor,  and  I  respectfully  request  the 
allowance  of  said  amount  for  said  expenses. 

Papers  Handed  Up  Herewith 

I  hand  up  herewith  the  following-  papers : 

(1)  Objection  of  Harold  M.  F.  Behneman,  to 
plan  of  reorganization; 

(2)  Brief  of  Harold  M.  F.  Belmeman  On  Objec- 
tions to  Plan  of  Reorganization; 

(3)  Memorandum  of  Points  and  Authorities  of 
^V.  R.  Bassick,  Trustee,  as  Amicus  Curiae,  on  Fur- 
ther Hearing  T"]:)on  Proposed  Plan  of  Reorganiza- 
tion ; 

(4)  Brief  of  Petitioning  Creditors  in  support  of 
the  Pro])osed  Plan  of  Reorganization  and  in  Reply 
to  the  Brief  of  Harold  M.  F.  Behneman; 

(5)  Reply  of  Harold  M.  F.  Behneman  to  Brief 
of  Petitioning  Creditors  on  Plan  of  Reorganiza- 
tion :  attached  to  which  is  a  letter  dated  January 
13,  193()  addressed  to  the  s])ecial  master  by  Messrs. 
Byrne,  Lamson  &:  Jordan ; 

((S)  Affidavit  of  mailing  notice  to  stockholders, 
cU'. ; 

(7)  Envelope  containing  acceptances  of  plan  of 
reorganization,  including  certified  copy  of  order 
ap])rovinu-  ncce])tance  of  ])lan  of  reorganization 
made  by  the  Su])erior  Court  of  the  State  of  Cali- 
fornia, in  llie  matter  of  the  estate  of  Mary  F.  Mc- 
(lurn,  deceased,  No.  26673,  Memorandum  of  verified 
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acceptances  of  proposed  plan  of  reorganization, 
Memorandum  regarding  class  ^^B'^  notes,  class  ^^C^' 
notes,  class  ^^D''  notes,  and  class  ^^E"  notes.  Mem- 
orandum of  Joshua  Hendy  Iron  Works,  Simnyvale 
Plant; 

(8)  Protest  of  H.  L.  E.  Meyer,  Jr. ; 

(9)  Printed  copy  of  proposed  plan  of  reorgani- 
zation, etc.; 

(10)  Transcript  of  proceedings  held  before  the 
special  master  on  October  22nd,  1935,  etc. ; 

(11)  Transcript  of  proceedings  held  before  the 
special  master  [146]  on  December  30th,  1935; 

(12)  Letter  from  Stanley  Pedder,  Esq.,  to  spe- 
cial master  dated  December  17,  1935 ;  and 

(13)  Proposed  order  confirming  plan  or  reor- 
ganization and  directing  reorganization  of  debtor 
corporation. 

Dated :    February  19,  1936. 

Respectfully  submitted, 

BURTON  J.  WYMAN 
Special  Master 

[Endorsed] :    Filed  Feb  19  1936.  [147] 


[Title  of  Court  and  Cause.] 

Before  W.  A.  Beasly,  Special  Master 

Comes  now  Harold  M.  F.  Behneman,  the  largest 
stockholder  of  the  debtor  corporation,  and  objects 
to  G-2  of  the  reorganization  plan  heretofore  sub- 
mitted upon  the  grounds  that  the  said  plan  contem- 
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l)lates  the  taking  of  stockholders'  property  and  giv- 
ing it  to  others;  that  there  is  no  authority  for  such 
disposition  of  stockholders'  property  imder  77-B  of 
the  National  Bankruptcy  Act ;  that  if  the  provisions 
of  said  Bankruptcy  Act  do  so  provide,  such  action 
is  contrary  to  the  due  process  clause  of  the  Consti- 
tution of  the  United  States;  and  that  said  plan  of 
so  disposing  of  stockholders'  interests  is  inequi- 
table and  without  consideration. 

Dated:  October  21,  1935. 

BYRNE,   LAMSON   AND   JORDAN 
Attorneys  for  Stockholder  Spe- 
cified 

[Endorsed] :  Filed  with  Spl  Mstr  Oct  22  1935 

[Endorsed]:  Filed  Feb  19  1936.  [148] 


[Title  of  District  Court  and  Cause— No.  25937-S.] 

AFFIDAVIT  OF  MAILING 

State  of  California, 

City  and  County  of  San  Francisco — ^ss. 

S.  Ramon,  being  first  duly  sworn,  deposes  and 
says : 

That  my  name  is  S.  Ramon.  I  am  now  and  was  at 
all  times  herein  mentioned  a  citizen  of  the  United 
States,  over  the  age  of  twenty-one  years,  and  not 
a  party  to  nor  interested  in  the  above  entitled  ac- 
tion. [149] 
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I  did  on  October  4,  1935,  on  behalf  of  W.  R.  Bas- 
sick,  trustee  for  The  Joshua  Hendy  Iron  Works, 
debtor  corporation,  and  more  than  ten  days  prior  to 
October  16,  1935,  the  date  set  for  hearing  as  pro- 
vided in  the  hereinafter  contained  notices,  deposit 
in  the  United  States  Post  Office  at  San  Francisco, 
California,  true  and  correct  copies  of  the  notices 
hereinafter  set  forth  and  the  proposed  plan  of  reor- 
ganization of  The  Joshua  Hendy  Iron  Works,  debtor 
corporation,  hereinafter  set  forth,  each  of  said 
copies  of  said  notices  and  said  proposed  plan  of 
reorganization  so  deposited  being  enclosed  in  a  sepa- 
rate, sealed  envelope,  postage  thereon  prepaid,  and 
in  the  event  of  envelopes  addressed  outside  of  the 
State  of  California,  with  air  mail  postage  thereon 
prepaid,  and  that  said  envelopes,  each  containing 
one  of  each  of  said  copies  of  said  notices  and  one 
copy  of  said  proposed  plan  of  reorganization,  w^ere 
respectively  addressed  to  each  of  the  stockholders 
of,  and  each  of  the  creditors  of,  and  to  each  of  the 
persons  having  claims  against  or  interests  in.  The 
Joshua  Hendy  Iron  Works,  debtor  corporation,  as 
the  same  appeared  as  such  stockholders  and  credi- 
tors and  persons  having  a  claim  or  interest  upon  the 
books  and  records  of  said  corporation  as  of  Octo- 
ber 1,  1935,  directed  to  such  stockholders  and  credi- 
tors and  persons  having  a  claim  or  interest  at  their 
respective  addresses  as  the  same  appeared  upon  such 
books  and  records  as  of  said  last  mentioned  date. 
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That  one  of  said  notices,  hereinabove  referred 
to,  and  so  mailed  by  me  to  each  of  the  stock- 
holders and  creditors  and  persons  having  a  claim 
or  interest  in  The  Joshua  Hendv  Iron  Works,  debt- 
or  corporation,  \vas  in  words  and  figures  as  follows, 
to-wit :  [150] 

[Title  of  District  Court  and  Cause— No.  25937-S.] 

NOTICE. 

Notice  is  hereby  given  that  a  proposed  plan  of 
reorganization  of  The  Joshua  Hendy  Iron  Works, 
debtor  corporation,  has  been  filed  herein  by  the 
creditors  of  the  debtor  corporation  who  filed  the 
original  petition  herein  for  the  reorganization  of 
said  debtor  corporation,  such  creditors  having  ag- 
gregate claims  comprising  more  than  10%  in 
amount  of  all  claims  against  the  debtor  corpora- 
tion and  more  than  20%  of  several  classes  of 
claims  against  the  debtor  corporation,  whose  inter- 
ests will  be  affected  by  said  plan,  and  by  stock- 
holders holding  more  than  10%  of  all  of  the  out- 
standing stock  of  said  del)tor  corporation  whose 
interests  will  be  affected  by  said  plan ;  and  that  pur- 
suant to  the  order  of  the  above  entitled  court  dulv 
given  and  made  on  September  30,  1935,  and  the 
provisions  of  Section  77B  of  the  Bankruptcy  Act, 
Wednesday,  October  16,  1935,  at  the  hour  of  ten 
o'clock  A.  M.,  at  the  courtroom  of  the  Honorable 
W.  A.  Beasly,  the  Special  Master  herein,  room  609, 
1095  Market  Street,  San  Francisco,  California,  lias 
been  appointed  as  the  date,  time,  and  ])lace  for  the 
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hearing  of  the  same,  and  all  persons  interested  are 
hereby  notified  to  appear  at  said  time  and  place, 
then  and  there  to  show  cause,  if  any  they  have,  why 
said  proposed  plan  of  reorganization  should  not 
be  accepted  and  confirmed.  A  copy  of  said  proposed 
plan  of  reorganization  is  hereto  annexed  and  incor- 
porated herein  by  reference,  and  notice  is  hereby 
given  that  any  and  all  stockholders  interested  there- 
in may  file  their  written  acceptance  of  said  pro- 
posed plan  of  reorganization,  pursuant  to  said  Sec- 
tion 77B,  with  the  undersigned,  as  trustee,  for  de- 
livery by  the  undersigned,  at  the  time  of  hearing,  to 
the  above  entitled  court. 

Dated,  September  30,  1935. 

W.  K.  BASSICK, 

Trustee  for  the  Joshua  Hendy 
Iron  Works,  Debtor  Corpor- 
ation. 

STANLEY  PEDDER, 
KENNETH  FERGUSON, 

Attorneys  for  Trustee. 

That  the  other  notice,  hereinabove  referred  to, 
and  so  mailed  by  me  to  each  of  the  stockholders  and 
creditors  and  persons  having  a  claim  or  interest  in 
The  Joshua  Hendy  Iron  Works,  debtor  corpora- 
tion, was  in  words  and  figures  as  follows,  to-wit: 
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[Title  of  District  Court  and  Cause— No.  25937-S.] 

NOTICE. 

Notice  is  hereby  given  that  whereas,  prior  to  the 
institution  of  the  above  entitled  proceeding,  an 
equity  receivership  of  The  Joshua  Hendy  Iron 
Works  was  pending  in  the  Superior  Court  of  the 
State  of  California,  in  and  for  the  City  and  County 
of  San  Francisco ;  and 

Whereas,  by  the  order  of  said  court  duly  given 
and  made  on  August  1,  1935,  the  fee  of  Stanley 
Pedder,  the  duly  appointed  attorney  for  the  re- 
ceiver therein,  covering  his  ser^dces  from  the  date 
of  the  appointment  of  said  receiver  up  to  the  date 
of  the  suspension  of  said  receivership  by  the  above 
entitled  proceeding  was  fixed  at  $3000.00,  whereof  a 
balance  of  $2500.00  remains  unpaid ; 

The  undersigned,  as  trustee  for  The  Joshua  Hendy 
Iron  Works,  debtor  corporation,  has  filed  herein 
his  verified  petition  for  authority  to  pay  the  un])aid 
balance  of  said  fee  allowed  to  said  receiver's  at- 
torney by  the  court  appointing  said  receiver,  and 
that  Wednesday,  the  16th  day  of  October,  1935  at 
the  hour  of  ten  o'clock  A.  M.,  at  the  courtroom  of 
the  Honorable  W.  A.  Beasly,  the  Special  Master 
herein,  room  609,  1095  Market  Street,  San  Fran- 
cisco, California,  has  been  appointed  as  the  date, 
time,  and  place  for  the  hearing  of  the  same,  and  all 
persons  interested  are  hereby  notified  to  appear  at 
said  time  and  place,  then  and  there  to  show  cause, 
if  any  they  have,  why  said  petition  should  not  be 
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granted  and  said  payment  made.  For  further  par- 
ticulars reference  is  hereby  made  to  said  petition 
now  on  file  herein. 

Dated,  September  30,  1935. 

W.  R.  BASSICK, 

Trustee  for  The  Joshua  Hendy 
Iron  Works,  Debtor  Corpor- 
ation. 

STANLEY  PEDDER, 
KENNETH  FERGUSON, 

Attorneys  for  Trustee.  [151] 


[Title  of  District  Court  and  Cause.] 

PROPOSED  PLAN  OF  REORGANIZATION 
OF  THE  JOSHUA  HENDY  IRON  WORKS, 
DEBTOR  CORPORATION. 

1.    General. 

The  debtor  corporation  was  incorporated  in  the 
State  of  California,  on  September  11,  1906.  A  re- 
ceiver of  its  assets  and  affairs  was  appointed  by 
the  Superior  Court  of  the  State  of  California  on 
May  17,  1932,  and  such  receivership  continued  until 
March  21,  1935,  the  date  of  the  appointment  of 
the  trustee  in  the  above  entitled  proceeding. 

The  statement  of  assets  and  liabilities  of  the 
debtor  corporation,  and  the  computations  there- 
from, contained  in  this  plan  of  reorganization,  are 
made  as  of  July  31,  1935.  Interest  is,  of  course, 
accruing  upon  the   obligations   of  the   debtor  cor- 
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poration,  and  its  current  accounts  are,  by  virtue 
of  tlie  continuance  of  its  business,  subject  to  con- 
stant fluctuation,  so  that  the  figures  as  of  July  31, 
1935,  necessarily  cannot  be  regarded  as  final,  but 
only  approximately  so. 

Since  this  plan  of  reorganization  contemplates, 
however,  that  all  claims  arising  subsequent  to  May 
17,  1932,  the  date  that  the  corporation  was  first 
placed  in  receivership,  will  be  paid  in  the  usual 
course  of  business,  the  fluctuation  in  current  ac- 
counts is  not  vital;  and  the  only  classes  of  creditors 
directly  concerned  with  this  organization  are  those 
whose  claims  accrued  prior  to  May  17,  1932. 

2.     Present   securities   and  obligations. 

The  outstanding  securities  and  obligations  of 
the  debtor  corporation  on  July  31,  1935,  were  as 
follows : 

a.  First  Mortgage  Sinking  Fund 
6%  25  year  Gold  Bonds,  ma- 
tured May  1,  1933,  a  first 
hen  upon  the  Sunnyvale  prop- 
erty of  the  debtor  corporation 

[153] 

1.  Issued  for  cash : 

H.   L.    E.    Meyer $  10,000.00 

2.  Issued  as  collateral : 

Bank  of  California,  N.  A....  147,500.00 

Julia  Routzahn  8,500.00     $166,000.00 

b.  Capital  stock,  4425  shares,  par 

value  $100.  per  share $442,500.00 
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3.     Other  Liabilities. 

In  addition,  the  liabilities  of  the  debtor  corpora- 
tion, shown  upon  its  books  as  of  July  31,  1935,  are 
as  follows: 

a.  Liabilities  accrued  prior  to 
May  17,  1932,  the  date  of  the 
appointment  of  the  receiver : 

1.  First  Mortgage  Bonds  of 
the  debtor  corporation  held 
by  H.  L.  E.  Meyer,  as 
aforesaid,  in  the  principal 

amount  of  $  10,000.00 

Plus    accrued    interest    to 

July  31,  1935 1,050.00 

2.  Notes  payable  to  The  Bank 
of  California,  N.  A.,  se- 
cured by  $147,500  principal 
amount  First  Mortgage 
Bonds  of  debtor  corpora- 
tion as  aforesaid,  and  as- 
signment of  certain  ac- 
counts receivable,  items  of 

inventory,  and  otherwise 415,980.00 

Plus    accrued    interest    to 

July  31,  1935 86,269.09 

3.  Note  payable  to  Julia 
Routzahn,  secured  by 
$8,500  principal  amount 
First  Mortgage  Bonds  of 
debtor      corporation,       as 

aforesaid 6,000.00 

Plus    accrued    interest    to 

July  31,  1935 1,105.90 

4.  Unsecured  notes  and  trade 

acceptances  payable  31,641.50 

Plus    accrued    interest    to 

July  31,  1935 6,568.99 
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5.  Unsecured  accounts  pay- 
able—trade       27,983.54 

6.  Unsecured  accounts  pay- 
able— officers  and  em- 
ployees       26,373.62 

7.  Unsecured  claim  in  sus- 
pense       10,197.50 

$623,170.14 

[154] 

b.    Liabilities  accrued  since  May 
17,  1932: 

1.  Notes  payable  to  The  Bank 
of  California,  N.  A.,  se- 
cured by  assignment  of 
certain  accounts  receivable, 
pursuant  to  court  direc- 
tion   $  45,000.00 

2.  Accrued  Salaries  1,523.95 

3.  Accoimts  Payable  41,056.64 

4.  Sales  Tax  Payable 277.11 

5.  Accrued  taxes  on  real 

estate 420.85 

6.  Claim  of  Carlo  Lastreto 
(judgment  creditor  A.  L. 
Behneman)   in  litigation 3,489.37 

7.  Accrued  Federal  Income 
Tax — deficiency  for  years 
prior  to  receivership  which 
cannot  now  be  contested 
and  in  regard  to  which 
preference  is  claimed 2,450.59 

8.  Reserve  for  accrued  inter- 
est on  same 2,168.77 

$  96,387.28 

$719,557.42 
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4.    Assets. 

There  is  no  jAysical  inventory  of  the  assets  of  the 
debtor  corporation  as  of  July  31,  1935.  The  items 
under  the  heading  ^* Inventories''  therefore  reflect 
only  their  book  cost;  and  the  items  under  ^^ Capital 
Assets"  are  stated  at  their  book  values,  which  are 
subject  to  a  substantial  write-dowai  because  of  excess 
capital  charges  made,  and  insufficient  depreciation 
and   amortization  taken,   in  prior  years. 

The  assets  of  the  debtor  corporation  shown  upon 
its  books  as  of  July  31,  1935,  are  as  follows: 

Current  Assets: 
Cash  on  Hand  and  in  Banks $  5,825.58 

Accounts    Receivable $61,764.05 

Less  Reserve  for  Bad 
Accounts  3,066.28        58,697.77 


Inventories : 
Raw   materials,   work   in   Process, 
Used   Machinery,   etc.   Finished 
Goods  93,058.46 

Goods  out  on  consignment 566.48 

Work  in  Process,  Job  #4035 594.48 

Revolving  Fund  Deposit  Boulder 

Dam  Job  40,000.00 


Total  Current  Assets „  $198,742.77 

[155] 
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Capital  Assets: 
Land:    Bay    and    Kearny    Sts.,    San 

Francisco  $  78,488.61 

Sunnyvale  Plant,  etc 17,111.21 

Buildings  102,962.57 

Machinery,  Tools,  and  Fixtures 443,480.56 

Stock  Patterns  53,366.15 

Stock  Drawings  and  Artists' 
Sketches 25,495.59 

Office  Furniture   and  Fixtures 2,344.74 

Automobiles   1,160.50 

Patents 155.00      724,564.93 

Other  Assets: 
Notes  Receivable  Past 
Due  $13,875.91 

Doubtful  Accounts 
Receivable  16,850.65 


$30,726.56 
Less :  Reserve 30,726.56 


Sundry  Deposits 334.93 

East  Nashville  and  Granite  Mines 2,414.92 

Too  Handy  Mine  Inventory 1,734.78 

Orchard  Operations  223.82 

Unexpired  Insurance  3,726.51 

Advances  to  Salesmen 713.27  9,148.23 


Total  $932,455.93 

5.     Retention  of  existing  corporation. 

The  reorganization  of  the  debtor  corporation  is 
to  be  effected  without  resort  to  the  agency  of  a 
new  corporation,  in  order  to  avoid  tlie  expense 
attendant  upon  the  formation  of  a  new  corporation, 
and  so  as  to  presei've  certain  invention  shop  rights 
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which  are  personal  to  the  present  debtor  corpora- 
tion. 

6.     Securities  and  obligations  to  be  issued. 

This  plan  of  reorganization  requires  the  division 
and  treatment  of  the  foregoing  securities,  obliga- 
tions, and  liabilities  of  the  debtor  corporation  into 
seven  classes: 

A.  Accrued  Income  Taxes. 

The  debtor  corporation  is  indebted  to  the  United 
States  in  the  sum  of  $2450.59,  plus  accrued  interest, 
on  account  of  assessed  deficiency  in  its  income  tax 
for  the  years  1927-1928.  This  amount  shall  be  paid 
in  six  monthly  cash  installments,  commencing  one 
month  after  the  date  of  the  order  confirming  this 
plan  of  reorganization. 

B.  Bonds  and  notes  secured  by  bonds. 

The  present  bond  issue  shall  be  cancelled,  and  in 
exchange  therefor  the  debtor  corporation  shall  issue 
secured  5  year  notes  on  the  following  basis,  which 
reduces  their  claims  by  10%  :  [156] 

Aatount  of 
Amount  due  new  note 

1.  H.  L.  E.  Meyer;  $10,000.00  par 
bonds,   plus  $1050.00   accrued 

interest  $  11,050.00     $     9,945.00 

2.  Julia  Routzahn ;  $6000.00  note 
now  secured  by  $8500.00  par 
bonds,   plus   $1105.90   accrued 

interest  7,105.90  6,395.31 

3.  The  Bank  of  California,  N.  A., 
notes  now  generally  secured 
by  $147,500.00  par  bonds,  plus 
$139,387.50    accrued    coupons 

and  interest 286,887.50       258,198.75 

Total $305,043.40     $274,539.06 
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Such  notes  shall  bear  interest,  at  the  rate  of  3% 
l)er  annum  for  the  first  three  years,  4%  per  annum 
for  tlie  fourtli  and  fifth  years,  and  5%  per  annum 
thereafter,  vd{\\  the  privilege  to  the  debtor  cor- 
poration to  pay  such  interest,  during  the  first  five 
years,  in  5%  interest  bearing  scrip  secured  by  the 
same  security. 

Such  notes  shall  l)e  secured  bv  a  first  deed  of 
trust  covering  all  of  the  property  now  covered  by 
the  present  bond  issue,  and  no  default  shall  be 
chargeable  against  the  debtor  corporation  there- 
under during  the  first  five  years  except  in  the  event 
that  it  shall  fail  to  pay  the  taxes  upon  the  property 
covered  therebv,  or  shall  become  insolvent,. 

C.     Notes  secured  by  real  property. 

The  Bank  of  California,  N.  A.,  holds,  as  general 
security,  a  first  deed  of  trust  upon  the  San  Fran- 
cisco j)roperty  of  the  debtor  corporation  at  Bay 
and  Kearny  Streets,  the  value  of  which  property 
is  alleged  to  be  approximately  $80,000.00.  The 
debtor  corporation  shall  issue  to  The  Bank  of  Cali- 
fornia, N.  A.,  in  lieu  thereof,  a  secured  5  year  note 
in  the  amount  of  $80,000.00  specifically  secured  by 
a  first  deed  of  trust  upon  the  Bay-Kearny  Street 
})ro])erty,  which  note  shall  bear  interest  at  the  rate 
of  37c  per  annum  for  the  first  three  years,  4% 
per  annum  for  the  fourth  and  fifth  years,  and  5% 
per  annum  thereafter,  such  interest  to  be  payable 
only  out  of  the  proceeds  of  the  sale  of  the  property, 
and    no    default    shall    be    chargeable    against    the 
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debtor  corporation  thereunder  during  the  first  5 
years  except  in  the  event  that  it  shall  fail  to  pay 
the  taxes  upon  the  property  covered  thereby,  or 
shall  become  insolvent. 

The  deed  of  trust  shall  provide  that  the  holder 
thereof  may,  at  any  time,  require  the  sale  of  the 
property  by  the  trustee  under  said  deed  of  trust, 
for  a  cash  sale  price  of  not  less  than  $80,000.00.  In 
the  event  of  such  sale  the  proceeds  thereof  shall 
be  applied  first  upon  the  amount  then  due  under 
such  note,  and  any  excess  over  the  amount  due  on 
said  note  shall  be  paid  to  the  debtor  corporation. 
Should  such  sale  result  in  a  deficit,  such  deficiency 
of  principal  and  interest  shall  not  become  due  until 
the  original  5  year  due  date  of  said  note.  [157] 

If,  upon  the  5  year  due  date  of  said  note,  the 
property  shall  not  jo^t  have  been  sold,  and  the  taxes 
thereon  have  been  paid,  the  debtor  corporation  may 
renew  said  note  for  a  further  period  of  5  years, 
such  renewal  note  to  bear  interest  at  5%  per  annum. 

The  claim  of  this  creditor,  represented  by  the 
foregoing  new  note  shall,  in  addition,  be  reduced 
by  10%,  or  $8000.00,  by  deducting  said  sum  from 
the  unsecured  claims  due  it.  (See  Class  ''W\) 

D.    Notes  otherwise   secured. 

The  Bank  of  California,  N.  A.,  holds  notes  of 
the  debtor  corporation,  generally  secured  by  items 
of  inventory  of  an  aggregate  value  of  approx- 
imately $7,405.00.  The  debtor  corporation  shall 
issue  to   The  Bank  of   California,   N.   A.,   in  lieu 
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thereof,  secured  notes  in  the  amount  of  $7,405.00, 
maturing  in  5  years,  with  the  same  security,  miless 
the  security  therefor  is  earlier  realized  upon. 

Such  notes  shall  bear  interest  at  the  rate  of  5% 
per  annum,  payable,  prior  to  maturity  or  date  of 
payment  of  principal  only  out  of  the  realization 
of  their  respective  securities,  otherwise  to  accu- 
mulate. 

If  realization  upon  the  security  for  any  note 
shall  result  in  an  excess  over  the  amount  of  prin- 
cipal and  interest  then  due  on  said  note,  such  ex- 
cess shall  be  paid  to  the  debtor  corporation,  and 
not  treated  as  security  for  other  notes  held  by  the 
same  holder.  Each  note  shall  be  secured  only  by 
the  specitic  security  therefor,  and  such  security 
shall  not  be  security  for  the  payment  of  any  of  the 
other  notes. 

The  claim  of  this  creditor,  represented  by  the 
foregoing  new  note  shall,  in  addition,  be  reduced 
by  10%,  or  $740.50,  by  deducting  said  sum  from 
the  unsecured  claims  due  it.  (See  Class  ^^E".) 

E.  Unsecured  notes  and  accounts  prior  to  May 
17,  1932. 
The  debtor  corporation  shall  issue  to  such  cred- 
itors unsecured  5  year  notes  for  85%  of  their  claims, 
the  unsecured  creditors  thus  reducing  their  claims 
by  15%,  as  follows: 
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Amount  of 
Qaim  new  notes 

1.  The  Bank  of  California,  N.  A., 
balance  of  notes  held  by  it 
after  specific  allocation  of 
security:  (amount  of  new  note 
being  reduced,  in  addition  to 
15%,  by  10%  on  Classes  ''C" 

and  ''D",  as  aforesaid) $127,956.59     $100,022.60 

2.  Trade  creditors  (128) 27,983.54        23,786.01 

3.  Holders  of  notes  and  accept- 
ances (12)  38,210.49         32,478.92 

4.  Officers  and  employees,  salary 

accounts  26,373.62        22,417.58 

5.  Claim  in  suspense 10,197.50  8,667.87 


Total $230,721.74    $187,372.98 

[158] 

Such  notes  shall  bear  no  interest  at  all  for  the 
first  three  years,  and  interest  thereafter  at  the  rate 
of  5%  per  annum,  payable  only  if  earned,  and 
payable  then  only  upon  maturity ;  with  the  privilege 
to  the  debtor  corporation,  at  maturity,  to  renew 
said  notes  for  their  face  value  plus  accumulated  in- 
terest, such  renewal  notes  to  bear  interest  at  5% 
per  annum  and  be  payable  in  five  annual  install- 
ments of  20%   each. 

F.  Notes  and  accounts  subsequent  to  May  17,  1932. 
Liabilities  incurred  by  the  trustee  since  his  ap- 
pointment on  March  21,  1935,  and  liabilities  in- 
curred during  the  prior  receivership,  from  May  17, 
1932,  to  March  20,  1935,  with  the  exception  of  in- 
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terest  on  notes  and  accounts  accrued  prior  thereto, 
and  wliether  secured  or  unsecured,  shall  be  con- 
tinued as  current  liabilities  of  tlie  debtor  corpora- 
tion, i)ayable  in  cash  in  tlie  usual  course  of  bus- 
iness. These  liabilities  are  set  forth  in  paragraph 
3b,  supra,  and  total,  as  of  July  31,  1935,  $96,387.28. 

G.     Capital  stock. 

4425  shares  of  the  capital  stock  of  the  debtor 
corporation  are  now  outstanding,  said  shares  hav- 
ing a  book  value  of  $212,898.51,  but  no  actual  value. 
In  consideration  of  the  extensions  granted  by  the 
creditors  and  of  the  reduction  of  their  claims  in  the 
sum  of  $73,853.06,  as  aforesaid,  the  stockholders 
shall  a])propriately  endorse  and  deliver  the  stock 
held  by  them  to  the  Board  of  Directors  of  the 
debtor  corporation,  appointed  as  hereinafter  pro- 
vided, to  be  held  by  said  Board  as  follows: 

1.  50%  of  the  shares  so  deposited  by  each 
shockliolder  shall  be  held  in  trust  and  voted  by 
said  Board  for  a  period  of  5  years,  and  there- 
after until  the  extended  obligations  are  fully 
paid,  so  as  to  leave  the  management  of  the 
debtoT'  corporation  during  such  period  in  the 
hands  of  its  creditors.  The  Board  shall  have 
full  |)ower  to  vote  said  stock,  including  the 
l)ower  to  vote  for  a  reorganization  of  the  cap- 
ital structure  of  the  debtor  corporation  so  as 
to  pi-ovide,  at  any  time,  for  an  issue  of  one  or 
nioie  classes  of  preferred  stock  and  the  ex- 
change^ therefor  of  any  part  or  all  of  the  un- 
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secured  liabilities  of  the  debtor  corporation. 
Upon  the  expiration  of  5  years  and  the  pay- 
ment in  full  of  the  extended  obligations,  such 
shares  shall  be  returned  to  their  respective 
owners. 

2.  The  remaining  50%  of  the  shares  so  de- 
livered by  each  stockholder  shall  be  held  by 
said  Board  free  and  clear  of  any  claim,  right, 
title,  or  interest  therein  by  such  stockholder, 
to  be  distributed  by  said  Board,  in  its  sole 
discretion,  either  in  whole  or  in  part,  to  the 
mananging  officers  thereof,  as  a  reward  for 
management  and  the  successful  rehabilitation 
of  the  company's  affairs.  [159] 

7.     Management  of  debtor  corporation. 

The  management  of  the  debtor  corporation  will 
be  vested  for  a  period  of  5  years,  and  thereafter 
until  the  extended  obligations  hereunder  are  fully 
paid,  in  a  board  of  5  directors,  who  shall  be  the 
Board  of  Directors  of  the  debtor  corporation,  and 
act  as  representatives  of  its  various  classes  of  se- 
curities and  obligations.  The  first  Board  of  Direc- 
tors shall  be  comprised  of : 

Three  directors  nominated  by  and  represent- 
ing the  secured  noteholders  of  Classes  ^'B'', 
*^C",  and  ^^D"  aforesaid,  or  either  or  any  of 
such  classes; 

One  director  nominated  by  and  representing 
the  imsecured  note  holders  of  Class  ^'E''  afore- 


188  Gladys  M.  Shores  et  al.  vs, 

said,  but  chosen  from  representatives  of  such 
Class  ''E''  creditors  other  than  those  who  are 
also  in  either  of  Classes  ^^B^',  "C'\  or  ^^D^'; 
and 

One   director  nominated    by    and    represent- 
ing stockholders  of  the  debtor  corporation. 

Vacancies  in  the  persoimel  of  said  first  Board 
of  Directors  shall  be  filled  by  majority  vote,  by 
amount,  of  tjie  class  represented  by  the  vacating 
directors. 

8.     Effect. 

While  this  plan  of  reorganization  will  not  ex- 
punge any  of  the  liabilities  of  the  debtor  corpora- 
tion by  transferring  them  into  capital,  it  will  defin- 
itely post])one  the  payment  of  both  principal  and 
interest  on  pre-receivership  obligations  (excepting 
from  proceeds  of  assets  already  allocated  as  secur- 
ity and  therefore  not  availabe  for  w^orking  capital) 
for  a  sufficiently  long  period  to  give  the  new  man- 
agement an  o])portunity  to  resuscitate  the  debtor 
corporation,  while  at  the  same  time  the  rate  of 
interest  is  materially  reduced.  The  mere  deferment 
of  ])ayment  does  not,  of  course,  satisfy  either  prin- 
(•i])al  or  interest;  but  it  is  manifest  that  the  definite 
])()st])onement  of  the  payment  of  all  interest  and 
])re-receivershi])  liabilities  for  five  years  (so  that, 
dui-ing  such  ])eriod,  the  debtor  corporation  will  only 
be  required  to  pay  its  current  operating  expenses, 
taxes,    and    the    small   balance   of    it^    receivershij) 
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accounts,  will  afford  the  new  management  a  rea- 
sonable opportimity  for  rehabilitation.  If  the  affairs 
of  the  debtor  corporation  cannot  be  restored  with- 
in this  period,  drastic  measures,  perhaps  even  aban- 
donment, will  be  necessary.  If,  however,  substantial 
progress  is  made,  any  necessary  further  funding 
should  be  readily  accomplished. 

For  illustration  and  comparison,  balance  sheets 
have  been  prepared  and  annexed  hereto,  showing : 

Exhibit  (a)  The  assets  and  liabilities  of 
the  debtor  corporation  sho\^ai  upon  its  books 
as  of  July  31,  1935;  and 

Exhibit  (b)  The  proposed  assets  and  liabil- 
ities of  the  debtor  corporation  after  the  adop- 
tion of  this  plan  of  reorganization  (upon  the 
basis  of  Exhibit  A).  [160] 

9.    Approval  of  plan. 

This  plan  of  reorganization  is  approved  and 
presented  by  the  creditors  of  the  debtor  corpora- 
tion who  filed  the  original  petition  herein  for  the 
reorganization  of  the  debtor  corporation 
pursuant  to  Section  77B  of  the  Bank- 
ruptcy Act,  and  by  stockholders  holding  more 
than  10%  of  all  of  the  outstanding  stock  of  the 
debtor  corporation  w^hose  interest  will  be  affected 
by  this  plan.  The  aggregate  claims  of  the  under- 
signed creditors  comprise  more  than  10%  in  amount 
of  all  claims  against  the  debtor  corporation,  and 
more  than  20%  of  several  classes  of  claims,  against 
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the    debtor    corporation,    whose    interests    will    be 
affected  by  tiiis  plan. 

Respectfully  submitted, 

THE  BANK  OF  CALIFORNIA, 
NATIONAL    ASSOCIATION, 
By  C.   B.    MOORES,   A.   C. 

MOORE  DRY  DOCK 
COMPANY, 
By  A.  R.  VINER,  Asst.  Secy. 

BAKER-HAMILTON    & 
PACIFIC  COMPANY, 
By    PHILIP  S.  BAKER, 

Secretary, 
Creditors. 

ALBERTIE  M.  HENDY, 

Stockholder. 

STANLITY  PEDDER, 
KENNETH  FERGUSON, 
Financial  Center  Building,  San  Francisco, 
Attorneys  for  W.  R.  Bassick, 
Trustee  for  Debtor  Corporation.  [161] 
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That  said  proposed  plan  of  reorganization  of  The 
Joshua  Hendy  Iron  Works,  debtor  corporation, 
hereinabove  referred  to,  and  so  mailed  by  me  to 
each  of  the  stockholders  and  creditors  and  persons 
having  a  claim  or  interest  in  The  Joshua  Hendy 
Iron  Works,  debtor  corporation,  was  in  words  and 
figures  as  follows,  to-wit: 
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S.  RAMON 

Subscribed  and  swoni  to  before  me  this  14th  day 
of  October,  1935. 

(Seal)  MARY  D.  F.  HUDSON 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:   Filed  with  Spl  Master  Oct.  22,  1935. 

[Endorsed]:    Filed  Feb.  39,  1936.  [166] 


[Title  of  District  Court  and  Cause— No.  25937-S.] 

ACCEPTANCE  OF  PLAN  OF 
REORGANIZATION 

United  States  of  America 
District  of  Puerto  Rico — ss. 

The  undersigned,  being  duly  sworn,  deposes  and 
says : 

That  affiant  hereby  accepts  the  plan  for  the  re- 
organization of  The  Joshua  Hendy  Iron  Works, 
debtor  cor]ioration,  pursuant  to  Section  77B  of  the 
l>ankru])tcy  Act,  filed  in  the  above  entitled  proceed- 
ing on  Se])te]nber  25,  1935,  and  duly  noticed  to  be 
considered  and  heard  before  the  Honorable  W.  A, 
Peasly,  Special  Master,  on  October  16,  1935. 

Affiant  is  the  owner  of  607  G.  M.  S.  shares  of 
the  capital  stock  of  the  debtor  corporation,  which 
tlie  undersigned  acquired  without  reference  to  said 
])lan  ])ii()]'  to  July  1,  1934,  and  the  interest  of  the 
undersigned  will  hv  affected  by  said  ])lan. 

GLADYS  M.  SHORES 

(V(M'ification) 

[Endorsed]:    Filed  Feb.  19,  1936.  [167] 
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[Title  of  District  Court  and  Cause— No.  25937-S.] 

ORDER  CONFIRMING  PLAN  OP  REORGANI- 
ZATION AND  DIRECTING  REORGANIZA- 
TION OF  DEBTOR  CORPORATION. 

The  creditors  of  The  Joshua  Ilendy  Iron  Works, 
a  corporation,  hereinafter  referred  to  as  ^^ debtor/^ 
who  filed  the  original  petition  herein  for  the  re- 
organization of  said  debtor,  having,  together  with 
Albertie  M.  Hendy,  stockholder  of  said  debtor,  filed 
herein  their  proposed  plan  for  the  reorganization 
of  s%id  debtor,  and  the  same  having  come  on  duly 
and  regularly  to  be  heard,  pursuant  to  the  order  of 
this  court,  before  Hon.  W.  A.  Beasly  and  Hon. 
Burton  J.  Wyman,  Special  Masters  herein,  and 
said  Special  Masters  having  duly  and  regularly 
heard,  considered,  and  reported  the  same,  as  here- 
inafter set  forth,  and  notice  thereof  having  been 
duly  and  regularly  given,  and  the  court  being  fully 
advised  in  the  premises,  it  is  found,  ordered,  ad- 
judged, and  declared  as  follows : 

Jurisdiction. 
1.  That  the  above  entitled  proceeding  was 
brought  and  is  pending  pursuant  to  the  provisions 
of  Sections  77A  and  77B  of  the  Act  entitled  *'An 
Act  to  Establish  a  Uniform  System  of  Bankruptcy 
Throughout  the  United  States''  approved  July  1, 
1898,  and  Acts  amendatory  thereof  and  supplemen- 
tary thereto,  hereinafter  more  generally  referred 
to  as  the  '^Bankruptcy  Act.'' 
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2.  That  the  debtor  is,  and  at  all  times  herein 
mentioned  and  for  more  than  six  months  immedi- 
ately preceding  the  filing  of  the  creditors'  petition 
for  its  reorganization  herein,  has  been  a  corporation 
created,  organized,  and  existing  mider  and  by  virtue 
of  the  laws  of  the  State  of  California  and  resident 
and  with  its  principal  ])lace  of  business  and  prin- 
cipal assets  within  the  territorial  jurisdiction  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  Southern  Division;  and  that  it 
is  a  business  or  conmiercial  corporation  and  is  not 
a  municipal,  railroad,  insurance,  or  banking  cor- 
poration, or  a  building  and  loan  association.  [168] 

3.  That  no  creditors  having  provable  claims 
which  amount  in  the  aggregate,  in  excess  of  the 
value  of  securities  held  by  them,  if  any,  to  $1000.00 
or  over,  and  no  creditors  having  claims,  whether 
provable  or  not,  in  any  amount  whatsoever,  and  no 
stockholdei^  holding  outstanding  shares  of  the  ca])- 
ital  stock  of  the  debtor,  did,  prior  to  the  hearing- 
provided  for  in  subdivision  (c)  of  Clause  1  of  Sec- 
tion 77B  of  the  Bankruptcy  Act,  appear  or  contro- 
vert the  facts  alleged  in  the  creditors'  petition  on 
file  herein,  nor  at  any  other  time,  nor  at  all,  and 
no  answer  to  said  petition  has  been  filed  save  by 
the  secretary  of  said  debtor,  and  the  receiver  of 
said  debtor  appointed  in  a  prior  State  equity  re- 
ceivership, both  of  which  said  answers  admit  the 
jurisdiction  of  this  court  in  the  premises. 

4.  That  this  court  has  jurisdiction  in  the  above 
entitled  cause  and  of  the  subject  matter  therein 
involved. 
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Preliminary  Proceedings  Had  in  the  Above 
Entitled  Cause. 

5.  That  on  or  about  March  4,  1935,  The  Bank 
of  California,  National  Association,  a  corporation, 
Moore  Dry  Dock  Company,  a  corporation,  and 
Baker-Hamilton  &  Pacific  Company,  a  corporation, 
creditors  of  the  debtor  having  provable  claims 
against  the  debtor  amounting  in  the  aggregate,  in 
excess  of  the  value  of  the  securities  held  by  them 
to  over  $1000.00,  filed  herein  their  petition  under 
Section  77B  of  the  Bankruptcy  Act,  which  petition 
stated  the  requisite  jurisdictional  facts  under  said 
section  77B,  and  stated  that  no  prior  proceedings 
were  then  pending  save  and  except  an  equity  re- 
ceivership of  the  debtor  then  pending  in  the  Superior 
Court  of  the  State  of  California,  in  and  for  the  City 
and  County  of  San  Francisco,  in  an  action  insti- 
tuted therein  numbered  235979,  entitled  ^^Albertie 
M.  Hendy,  plaintiff,  vs.  The  Joshua  Hendy  Iron 
Works,  a  corporation,  et  al.,  defendants'^;  that  said 
petition  further  set  forth  facts  showing,  inter  alia, 
the  need  for  relief  under  said  Section  77B  from 
which  it  appeared  that  the  debtor  w^as  unable  to  meet 
its  debts  as  they  matured,  that  the  assets  owned  by 
the  debtor,  then  in  the  hands  of  said  receiver  m 
equity,  were  of  substantial  value  and  had,  w^hen  ad- 
ministered as  a  part  of  a  going  concern  with  the 
good  will  connected  therewith,  an  earning  power 
which  should  be  preserved  by  a  proceeding  for  the 
reorganization  of  the  debtor  for  the  benefit  of  the 
creditors  of  said  debtor  and  other  parties  interested 
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therein,  that  the  business  of  the  debtor  might  be 
operated  and  reorganized  to  best  advantage  under 
the  provisions  of  Section  77B  of  the  Bankruptcy 
Act  by  a  trustee  appointed  thereunder,  and  that 
said  creditors  desired  to  effect  a  plan  of  reorganiza- 
tion pursuant  to  the  provisions  of  said  Section  77B. 

[169] 

6.  That  on  March  21,  1935,  this  court  being  sat- 
isfied that  said  petition  was  properly  filed  and  filed 
in  good  faith,  and  that  said  petition  complied  in  all 
respects  with  the  provisions  of  Section  77B  of  the 
Bankruptcy  Act,  entered  its  order  approving  said 
petition  as  properly  filed  under  said  Section  77B. 

7.  That  upon  the  application  of  said  petitioning 
creditors  this  court,  by  its  said  order  duly  given  and 
made  on  March  21,  1935,  appointed  W.  R.  Bassick  as 
temix)ravy  trustee  of  the  debtor  in  full  possession, 
operation,  and  management  of  its  estate,  property, 
business,  and  assets,  and  directed  said  temporary 
trustee  to  give  notice  of  such  order  to  the  creditors 
and  stockholders  of  the  debtor  by  mailing  a  copy  of 
such  notice  to  each  of  the  creditors  and  stockholders 
of*  the  (h^btor  at  their  last  known  addresses  as  appear- 
ing u])on  the  records  of  said  debtor  and/or  its  re- 
ceiver, at  h^ast  ten  days  prior  to  the  date  set  for 
hearing  thereon,  and  by  publishing  such  notice  once 
a  week  for  two  successive  weeks  in  **The  Recorder" 
a  newspaper  of  general  circulation  printed  and  pub- 
lished in  the  Citv  and  Countv  of  San  Francisco, 
►State  of  California,  and  to  notify  said  creditors  and 
stockholders  of  a  hearing  to  be  held  before  this  court 
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wdtliin  thirty  days  after  the  approval  of  said  cred- 
itors' petition  and  the  order  appointing  said  tem- 
porary trustee,  to-wit,  the  21st  day  of  March,  1935, 
to  determine  whether  or  not  the  appointment  of 
said  temporary  trustee  should  be  made  permanent 
or  should  be  terminated  and  the  receiver  in  said 
prior  State  equity  receivership  restored  to  posses- 
sion, or  whether  or  not  said  temporary  trustee 
should  be  removed  or  any  substitute  trustee  or  ad- 
ditional trustee  or  trustees  should  be  appointed  by 
this  court.  That  thereafter,  and  on  March  22,  1935, 
said  W.  R.  Bassick  duly  qualified  as  such  temporary 
trustee  and  entered  into  full  possession,  operation, 
and  management  of  the  debtor  and  its  estate,  prop- 
erty, business,  and  assets,  and  continued  as  such 
temporary  trustee  until  his  appointment  was  made 
permanent,  as  hereinafter  set  forth.  That  said  hear- 
ing was  duly  held  by  this  court  on  the  19th  day  of 
April,  1935,  at  which  hearing  the  petitioning  cred- 
itors and  the  temporary  trustee  appeared  by  counsel 
and  filed  and  caused  to  be  entered  in  the  records  of 
the  court  due  proof  of  the  publication  and  mailing 
of  said  notice  as  required  by  law  and  said  prior 
order  of  this  court,  and  introduced  evidence  showing 
to  the  satisfaction  of  the  court  the  necessity  and  de- 
sirability of  making  permanent  the  appointment  of 
W.  R.  Bassick  as  trustee  and  continuing  said  per- 
manent trustee  in  the  possession,  operation,  and 
management  of  the  business,  property,  assets,  and 
estate  of  the  debtor.  No  person  appearing  at  said 
hearing  to  object,  the  court,  being  fully  advised,  did 
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by  order  duly  given  and  made  on  the  19th  day  of 
April,  1935,  make  the  appointment  of  said  [170] 
W.  R.  Bassick,  as  trustee,  permanent,  and  eon- 
tiiuied  said  permanent  trustee  in  possession,  opera- 
tion, and  management  of  the  business,  property,  as- 
sets, and  estate  of  the  debtor,  the  court  neverthe- 
less reserving  jurisdiction  in  the  premises  and  re- 
serving the  right  from  time  to  time  to  amend,  mod- 
ify, extend,  ami)lify,  or  restrict  in  any  respect  the 
power  and  authority  thereby  conferred  upon  said 
trustee  and  also  reserving  jurisdiction  to  have  and 
exercise  all  powers  not  inconsistent  with  the  pro- 
visions of  said  Section  77B.  That  said  W.  R.  Bas- 
sick has  been,  ever  since  said  date,  and  now  is,  the 
duly  appointed,  qualified,  and  acting  trustee  for  the 
debtor,  and  as  such  trustee  in  full  possession,  oi)er- 
ation,  and  management  of  its  estate,  property,  bus- 
iness, and  assets. 

8.  That  in  and  by  said  order  dated  April  19, 
1935,  this  court  directed  said  trustee  to  cause  no- 
tice to  be  given  to  the  creditors  and  stockholders 
of  the  debtor  by  publication  of  such  notice  (in  the 
form  set  forth  in  said  order  as  corrected  by  order 
dated  May  8,  1935)  once  a  week  for  three  successive 
weeks  in  ^'Tho  Recorder'',  a  newspaper  of  general 
circulation  printed  and  published  in  the  City  and 
County  of  San  Francisco,  State  of  California,  the 
first  j)ublication  thereof  to  be  made  on  or  before 
the  24th  day  of  May,  1935,  and  also  by  mailing  no- 
tice thereof  to  each  of  the  creditors  and  stockholders 
of  the  debtor  at  their  last  known  addresses  as  ap- 
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pearing  from  the  records  of  the  debtor  and/or  its 
receiver,  of  the  time  set,  sixty  days  after  the  first 
publication  of  said  notice,  within  which  the  claims 
and  interests  of  said  creditors  and  stockholders 
might  be  filed  or  evidenced  and  after  which  no  claim 
or  interest  might  participate  in  any  plan  of  reorgan- 
ization consummated  pursuant  to  Section  77B,  and 
this  court  ordered  the  form  in  which  said  claims 
might  be  filed  and  the  classes  into  w^hich  claims 
should  be  divided  in  accordance  with  the  nature  of 
their  claims  and  interests.  That  said  notice  of  time 
within  which  to  file  claims  against  the  debtor  was 
duly  published  and  mailed  and  given  in  all  respects 
as  required  by  said  order  and  by  law ;  that  the  man- 
ner in  which  such  claims  and  interests  were  so  filed, 
evidenced,  and  allowed  is  hereby  approved  and  the 
division  of  creditors  and  stockholders  into  classes 
as  set  forth  in  said  order,  according  to  the  nature 
of  their  respective  claims  and  interests,  is  hereby 
confirmed. 

Plan  of  Reorganization. 

9.  That  thereafter,  and  on  September  25,  1935, 
the  creditors  of  the  debtor  who  filed  the  original 
petition  herein  for  the  reorganization  of  the  debtor, 
together  with  Albertie  M.  Hendy,  a  stockholder  of 
said  debtor,  filed  herein  their  proposed  plan  for  the 
reorganization  of  said  debtor,  a  copy  of  which  said 
proposed  plan  of  reorganization  is  hereto  [171] 
annexed,  marked  '^Exhibit  A'',  and  incorporated 
herein  by  reference;  and  that  said  proposed  plan 
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of  reorganization  fully  and  correctly  sets  forth,  inter 
alia,  the  defaults  and  obligations  of  the  debtor,  its 
need  for  relief  and  reorganization,  and  the  claims 
and  interests  affected  by  said  plan. 

10.  That  thereafter,  and  on  September  30,  1935, 
this  court  duly  gave  and  made  its  order  appoint- 
ing the  Hon.  W.  A.  Beasly  Special  Master  herein, 
to  hear,  consider,  and  report  upon  said  proposed 
])]an  of  reorganization,  and  other  matters  specified 
in  said  order,  and  appointing  the  day,  time,  and 
j)lace  for  the  hearing  and  consideration  of  said  pro- 
])()sed  ])lan  of  reorganization  before  said  Special 
Master,  and  directing  said  trustee  to  give  notice  of 
said  hearing  and  determining  the  manner  of  the  giv- 
ing thereof.  That  notice  of  the  hearing  of  said  pro- 
I)osed  plan  of  reorganization  was  duly  and  regularly 
given  by  said  trustee  mailing  a  notice  thereof,  to- 
gether with  a  copy  of  said  proposed  plan  of  reor- 
ganization, more  than  ten  days  prior  to  the  date  of 
said  hearing,  to  each  of  the  stockholders  and  cred- 
itors of,  and  persons  claiming  an  interest  in,  the 
debtor,  at  his  or  her  address  as  the  same  appears  on 
the  books  of  the  debtor,  with  regular  postage  there- 
on prepaid  to  each  of  those  addressed  within  the 
State  of  California,  and  with  airmail  postage  there- 
on prepaid  to  each  of  those  addressed  outside  the 
State  of  California;  and  that  said  notice  and  the 
])roof  of  mailing  thereof  on  file  herein  are  due, 
l)ropei',  reasonable,  and  sufficient  and  in  accordance 
with  law  and  said  prior  order  of  this  court  direct- 
ing said  notice. 
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11.  That  thereafter,  and  in  accordance  with  said 
order,  and  on  October  16,  1935,  October  22,  1935, 
and  October  28,  1935,  hearings  were  held  before  the 
Hon.  W.  A.  Beasly,  as  Special  Master,  for  the  con- 
sideration of  said  proposed  plan  of  reorganization, 
whereat  proofs  were  taken  and  examination  was 
had. 

12.  That  said  proposed  plan  of  reorganization 
is  in  the  form  required  by  law  and  is  proposed  and 
approved  by  creditors  having  aggregate  claims  com- 
prising more  than  10%  in  amount  of  all  claims 
against  the  debtor  and  more  than  20%  of  each  of 
the  several  classes  of  claims  against  the  debtor  w^hose 
interests  will  be  affected  by  said  plan  and  by  stock- 
holders holding  more  than  10%  of  all  of  the  stock 
of  the  debtor  whose  interests  will  be  affected  by 
said  plan,  and  complies  with  the  provisions  of  Sec- 
tion 77B  of  the  Bankruptcy  Act. 

13.  That  said  proposed  plan  of  reorganization 
has  been  accepted  in  writing  in  the  form  required 
by  law,  and  that  such  acceptances  have  been  filed 
herein  by  creditors  whose  claims  have  been  allowed 
[172]  and  will  be  affected  by  said  proposed  plan  of 
reorganization,  holding  more  than  two-thirds  in 
amount  of  the  claims  of  each  class,  and  by  or  on 
behalf  of  stockholders  of  the  debtor  whose  interests 
will  be  affected  by  said 'proposed  plan  of  reorgani- 
zation, holding  more  than  a  majority  of  all  of  its 
outstanding  stock;  that  said  acceptances  are  prop- 
erly verified  and  show  w^hat,  if  any,  contracts  of  the 
debtor  are  executory  in  whole  or  in  part,  and  what 
unexpired  leases,  if  any,  have  been  rejected  and 
surrendered,  and  contain  a  verified  statement  show^- 
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ing-  wliat,  if  any,  claims  and  shares  of  stock  have 
been  purchased  or  transferred  by  those  accepting 
the  plan  after  the  commencement  or  in  contempla- 
tion of  the  above  entitled  proceeding,  and  the  cir- 
cumstances of  such  purchase  or  transfer;  that  no 
withdrawals  of  such  acceptances  have  been  filed  here- 
in; and  that  said  proposed  plan  of  reorganization 
lias  been  fully  and  in  all  respects  accepted  as  re- 
quired by  the  provisions  of  Section  77B  of  the  Bank- 
ruptcy Act. 

14.  That  the  acceptance  of  the  proposed  plan  of 
reorganization  filed  herein  by  the  Secretary  of  the 
Treasury  requires,  as  a  condition  of  its  acceptance, 
that  the  order  confirming  said  plan  shall  contain 
the  following  ])rovisions  with  regard  to  the  said 
claim  of  the  United  States : 

**1.  It  is  determined  and  ordered  that  the 
debtor  is  indebted  to  the  United  States  for  ad- 
ditional income  taxes  for  the  years  1927  and 
1928  in  the  principal  simi  of  $2450.59,  with 
legal  interest  thereon  from  April  18,  1931;  and 
that  the  claim  of  the  United  States  for  such 
taxes  and  interest  is  entitled  to  priority  over 
the  debtor's  security  holders  and  shall  be  first 
fully  paid  before  the  debtor  pays  any  monies 
to  said  security  holders. 

2.  It  is  further  ordered  that  the  debtor 
shall  pay  such  total  sum  ($2450.59,  with  legal 
interest  thereon  from  April  18,  1931)  in  six 
equal  monthly  installments,  with  interest  at 
six  pel-  cent  per  annum  on  the  respective  un- 
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paid  balances, — the  first  installment  to  be  i)aid 
one  month  from  the  date  hereof. 

3.  It  appearing  that  the  tax  liability  to  the 
United  States  for  1934,  and  for  1935  to  date  of 
confirmation  of  the  debtor's  plan,  is  unascer- 
tainable  at  this  time,  it  is  ordered  that  if  and 
when  the  proposed  reorganization  is  effected 
and  before  a  final  decree  is  entered  herein,  the 
reorganized  corporation  shall  assume  any  and 
all  such  liability  still  outstanding  of  the  debtor 
to  the  United  States  of  America  and,  in  case 
of  the  determination  of  such  liability,  the  claims 
of  the  United  States  for  taxes  shall  have  a 
priority  over  other  creditors  of  the  reorganized 
corporation  of  the  same  character  and  to  the 
same  extent  as  the  United  States  [173]  had 
against  the  assets  of  the  debtor,  and  the  reor- 
ganized corporation  shall  agree  that  the  United 
States  shall  have  the  same  remedies,  powers 
and  rights  of  collection  against  it  as  the  Sta- 
tutes haA^e  provided  for  collection  from  debtor 
and  that  the  running  of  all  statutes  of  limita- 
tion upon  the  collection  of  such  claims,  as  are 
not  already  barred,  shall  be  suspended  during 
the  time  these  proceedings  are  pending  and  in 
any  event  until  all  said  tax  claims  for  the  years 
1927  and  1928  are  paid ;  and  prior  to  the  entry 
of  a  final  decree  in  this  proceeding  the  reor- 
ganized corporation  shall  place  on  record  in 
this  proceeding  its  written  agreement  embody- 
ing these  undertakings.  The  court  shall  retain 
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jurisdiction  over  the  assets  herein  dealt  with 
and  over  any  and  all  persons,  firms,  or  corpor- 
ations to  whom  said  assets  may  be  transferred, 
and  over  all  parties  appearing'  herein  for  the 
purpose  of  carrying  out  and  giving  effect  to 
any  and  all  provisions  of  the  plan,  to  the  de- 
cree confirming  the  same,  and  to  orders  entered 
herein,  insofar  as  they  affect  and  apply  to  the 
above  tax  claims  of  the  United  States  of  Amer- 
ica/^ 

Such  is  the  order  of  this  court. 

15.  That  written  protests  against  said  proposed 
plan  of  reorganization  were  filed  by  H.  L.  E.  Meyer, 
Jr.,  a  bondholder  and  unsecured  creditor,  repre- 
resented  by  Williamson  &  Wallace,  attorneys  at  law, 
and  by  Harold  M.  F.  Behneman,  a  stockholder,  rep- 
resented bv  Bvrne,  Lamson  &  Jordan,  attornevs  at 

*  .<  7  7  »- 

law,  and  that  no  other  protests  were  filed  against 
said  proposed  plan  of  reorganization;  that  the  pro- 
test of  said  H.  L.  E.  Meyer  was  subsequently  with- 
drawn; and  that  the  protest  of  said  Harold  M.  F. 
Behneman,  a  stockholder,  was  fully  presented  and 
argued  by  his  coimsel  and  by  counsel  for  the  peti- 
tioning creditors  and  the  trustee:  and  that  it  ap- 
pears from  the  reporter's  transcript  thereof  that 
the  Hon.  W.  A.  Beasly,  as  Special  Master,  there- 
upon overruled  and  denied  said  ]n"otest. 

16.  That  thereafter,  and  before  his  formal  re- 
})()rt  had  been  filed  with  this  Court,  the  Hon.  W.  A. 
Beasly  died,  and  by  order  of  this  court  dulv  given, 
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made,  and  entered  on  November  29,  1935,  the  Hon. 
Burton  J.  Wyman  was  appointed  to  succeed  the 
Hon.  W.  A.  Beasly  as  Special  Master,  with  the  same 
powers  and  duties.  That  thereafter,  and  on  Decem- 
ber 30,  1935,  a  further  hearing  upon  said  protest  of 
said  Harold  M.  P.  Behneman  was  duly  noticed  and 
held,  de  novo,  before  the  Hon.  Burton  J.  Wyman, 
Special  Master,  at  which  hearing  said  Harold  M. 
P.  Behneman  was  represented  by  his  said  counsel 
and  evidence  w^as  adduced  and  examination  and  ar- 
gument had;  that  said  protest  of  said  Harold  M.  F. 
Behneman  was  thereupon  submitted  [174]  upon 
written  briefs,  thereafter  filed,  to  the  Hon.  Burton 
J.  Wyman,  Special  Master;  that  thereupon  and 
after  full  consideration  thereof  and  of  the  evidence 
presented,  the  Hon.  Burton  J.  Wyman,  Special 
Master,  duly  and  regularly  reported  and  recom- 
mended to  this  court  that  said  objection  and  pro- 
test of  said  Harold  M.  P.  Behneman  be  overruled 
and  denied;  and  that  said  protest  of  said  Harold 
M.  P.  Behneman  is  hereby  overruled  and  denied. 

17.  That  the  debtor  is  not  a  public  utility  corpor- 
ation subject  to  the  jurisdiction  of  regulatory  com- 
missions or  other  regulatory  authorities  created  by 
the  laws  of  the  State  of  California,  within  which 
the  properties  of  the  debtor  are  operated  and  that, 
therefore,  the  provisions  of  subdivision  (e).  Clause 
2,  of  Section  77B  of  the  Bankruptcy  Act  are  not 
applicable  to  the  proceedings  herein ;  that  the  delator 
is  subject  to  the  Division  of  Corporations  of  the 
State  of  California,  to  whom  it  is  contemplated  that 
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necessary  applications  shall  from  time  to  time  be 

Xnade. 

18.  That  the  debtor  is  authorized  by  its  charter 
or  applicable  State  or  Federal  laws,  upon  confirma- 
tion of  the  proposed  plan  of  reorganization,  to  take 
all  action  necessary  to  carry  out  said  plan  of  reor- 
ganization. 

Confirmation  of  Plan  Decreed. 

19.  That  said  plan  of  reorganization  is  fair  and 
equitable  and  does  not  discriminate  unfairly  in  fa- 
vor of  or  against  any  class  of  creditors  or  stock- 
holders, and  is  feasible  and  will  afford  the  debtor 
a  reasonable  opportunity  for  rehabilitation ;  that  this 
is  a  ])ro])er  case  therefor  and  that  it  is  to  the  ad- 
vantage, benefit,  and  best  interests  of  the  debtor, 
and  of  all  persons  interested  therein,  that  said  plan 
of  reorganization  be,  and  it  is  hereby,  approved  and 
confirmed;  and  it  is  hereby  ordered  that  reorgani- 
zation of  the  debtor  be  had  in  accordance  with  the 
provisions  of  said  plan  of  reorganization. 

20.  That  said  plan  of  reorganization  complies 
fully  with  the  provisions  of  subdivision  (b)  of  Sec- 
tion 77B  of  the  Bankruptcy  Act;  that  all  of  the 
proceedings  in  connection  with  the  preparation  and 
the  offer  of  said  plan  of  reorganization  and  its  ac- 
ceptance are  in  good  faith  and  have  not  been  made 
or  procured  by  any  means  or  promises  forbidden 
by  the  Bankruj)tcy  Act;  that  due  and  reasonable 
notice  of  all  determinations  and  of  all  hearings  has 
been  given  in  all  respects  as  required  by  Section  77B 
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of  the  Bankruptcy  Act  and  by  all  orders  of  this 
court;  that  the  debtor  is  hereby  authorized  and  di- 
rected, and  shall  have  power  and  authority  subject 
to  the  order  of  this  court,  to  put  into  effect  and 
carry  out  said  plan  of  reorganization  [175]  and  the 
orders  of  this  court  relative  thereto;  and  that  said 
plan  of  reorganization  and  this  order  of  confirma- 
tion shall  be  binding  upon  the  debtor,  and  all  stock- 
holders of  the  debtor  including  those  who  have  not 
as  well  as  those  who  have  accepted  said  plan,  and 
all  holders  of  bonds  of  the  debtor  including  those 
who  have  not  as  well  as  those  who  have  accepted 
said  plan,  and  all  other  creditors  of  the  debtor,  se- 
cured of  unsecured,  whether  or  not  affected  by  said 
plan,  w^hether  or  not  their  claims  shall  have  been 
filed  (or  if  filed,  whether  or  not  approved),  in- 
cluding creditors  who  have  not  as  well  as  those 
who  have  accepted  said  plan,  (provided  that  the 
United  States  of  America  shall  not  be  bound  in 
those  particulars  upon  which  its  acceptance  on  file 
herein  is  specifically  conditioned,  as  hereinabove 
set  forth). 

Fees  and  Expenses. 

21.  That  save  and  except  for  such  amounts  as 
have  been  paid  to  the  trustee,  pursuant  to  the  order 
of  this  court  duly  given  and  made  on  May  17,  1935, 
authorizing  and  directing  an  allowance  of  monthly 
compensation  to  the  trustee  on  account  of  his  com- 
pensation and  fees  to  be  finally  allowed,  nothing 
has  been  paid  to  the  trustee,  or  his  attorneys,  or  to 
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the  attorneys  for  any  of  the  interested  parties,  or 
to  the  Special  Masters  herein;  and  that  in  view  of 
the  additional  services  and  expenses  which  will  ac- 
crue ])rior  to  the  termination  of  the  above  entitled 
proceeding,  the  determination  of  the  amount  of  the 
fees  and  expenses  to  be  paid  by  the  debtor,  includ- 
ing the  fees,  compensation,  and  expenses  payable 
to  the  trustee  and  his  attorneys,  and  to  the  Spe- 
cial blasters  herein,  is  hereby  deferred  to  be  here- 
after ordered  and  approved  by  the  later  order  of 
this  court. 

Debtor  Authorized  to  Carrv  Out  Plan 

22.  That  ill  order  to  effect  said  plan  of  reor- 
ganization the  ])resent  directors  of  the  debtor  shall 
be,  and  they  are  hereby,  removed  from  office  and 
a  new  board  of  five  directors  appointed  as  provided 
in  paragraph  7  of  said  plan  of  reorganization  shall 
be,  and  they  are  hereby,  immediately  upon  their 
election,  constituted  the  Board  of  Directors  of  the 
debtor,  in  lieu  of  the  present  Board  of  Directors, 
hereby  removed;  that  upon  the  appointment  of  the 
new  Board  of  Directors  of  the  debtor  as  in  said 
l)lan  provided,  the  debtor  be,  and  it  is  hereby, 
authorized,  em))owered,  and  directed  to  forthwith 
reorganize  and  ])ut  into  effect  and  carry  out  the 
provisions  of  said  plan  of  reorganization  and  the 
orders  of  this  court  relative  thereto,  under  and  sub- 
ject to  the  supervision  and  control  of  this  court; 
and  particularly  to  effect  amendments  of  its  articles 
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of  incorporation  and  by-laws,  cancel  its  existing 
notes,  obligations  and  security,  and  issue  its  new 
[176]  notes,  obligations,  and  security  therefor  as 
provided  in  said  plan  of  reorganization,  and  make 
such  application  to  the  Division  of  Corporations  of 
the  State  of  California  as  may  be  necessary  or  de- 
sirable. 

23.  In  such  connection,  all  of  the  creditors  of  the 
debtor  affected  by  said  plan  of  reorganization  shall 
be,  and  they  hereby  are,  directed  to  surrender  to 
said  trustee,  any  and  all  written  evidences  of  obli- 
gations and  security  of  the  debtor  held  by  them, 
and  to  receive  in  exchange  therefor  such  new  writ- 
ten obligations  and  security  of  the  debtor  as  are 
provided  in  said  plan  of  reorganization;  and  each 
of  the  stockholders  of  the  debtor  shall  be  and  they 
are  hereby  directed  to  endorse  and  deliver  the  stock 
of  the  debtor  held  by  them  to  the  said  trustee,  for 
delivery  by  the  trustee  to  the  new^  Board  of  Di- 
rectors of  the  debtor  hereinabove  provided,  to  be 
transferred  and  held  by  said  Board  of  Directors 
as  provided  in  paragraph  6G  of  said  plan  of  re- 
organization. 

Issuance  and  Transfer  Taxes  and  Securities  Act 

Exemption. 

24.  That  the  provisions  of  subdivisions  1,  2,  and 
3  of  Schedule  A  of  Title  III  of  the  Revenue  Act 
of  1926,  as  amended  by  Sections  721,  722,  and  723 
of  the  Revenue  Act  of  1932,  and  the  provisions  of 
Sections  724  and  725  of  the  Revenue  Act  of  1932 
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shall  not  ai)])ly  to  tlie  issuance,  transfers,  or  ex- 
changes of  securities  or  obligations  or  the  making 
or  delivery  of  conveyances  to  make  effective  said 
phm  of  reorganization  confirmed  by  this  order.  That 
each  and  all  of  the  issuances,  transfers,  exchanges, 
surrenders,  cancellations,  conveyances,  reconvey- 
ances, and  discharges  provided  or  contemplated  by 
said  plan  of  reorganization  are  hereby  determined 
to  be  necessary  and  made  to  make  said  plan  of  re- 
organization effective. 

25.  All  securities  issued  or  to  be  issued  pursuant 
to  said  plan  of  reorganization  hereby  confirmed 
shall  be  exempt  from  all  of  the  provisions  of  the 
Securities  Act  of  1933,  approved  May  27,  1933,  as 
amended,  except  the  provisions  of  subdivision  (2) 
of  Section  12  and  Section  17  thereof  and  except  the 
provisions  of  Section  24  thereof  as  applied  to  any 
wilful  violation  of  said  Section  17.  All  securities 
issued  by  the  debtor  provided  by  said  plan  of  reor- 
ganization shall  be  exempt  securities  within  the 
meaning  of  this  Section,  and  all  such  securities  shall 
be  and  hereby  are  determined  to  be  exempt  secur- 
ities. All  receipts  or  counter-receipts  issued  by  the 
debtor,  trustee,  or  their  agents  for  the  purpose  of 
carrying  out  and  making  said  plan  of  reorganiza- 
tion effective,  shall  likewise  be  exempt  securities  as 
herein  defined,  and  the  debtor,  trustee,  and  their 
agents  are  hereby  [177]  authorized  and  directed  to 
issue  any  and  all  reeei])ts  or  counter-receipts  neces- 
sary or  proper  to  carry  out  and  make  effective  said 
plan  of  reorganization. 
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Trustee  to  Continue  in  Possession. 

26.  The  order  of  this  court  dated  April  19,  1935, 
making  permanent  the  appointment  of  W.  R.  Bassick 
as  trustee,  and  permanently  continuing  said  trustee 
in  possession  of  the  assets,  property,  business,  and 
estate  of  the  debtor  is  hereby  confirmed  and  ap- 
proved and  extended  until  the  final  determination 
and  termination  of  the  proceedings  herein,  and  until 
the  entry  of  the  final  order  herein  said  trustee  shall 
continue  in  possession  of  the  assets,  property,  busi- 
ness, and  estate  of  the  debtor  in  all  respects  as  pro- 
vided in  and  by  said  order  dated  April  19,  1935, 
and  shall  have  and  exercise  all  the  rights  and  powers 
and  duties  granted  and  conferred  upon  said  trus- 
tee in  and  by  said  order.  Said  trustee  is  hereby 
authorized  from  time  to  time  to  apply  to  this  court 
for  such  other  and  further  orders  and  directions  as 
the  trustee  may  from  time  to  time  deem  necessary 
or  advisable  in  the  conduct  of  the  business  and  af- 
fairs of  the  debtor  or  in  respect  to  the  title  to  its 
assets,  property,  business,  and  estate  and  the  pos- 
session thereof  or  otherwise  in  connection  with  the 
debtor's  business  or  affairs  or  the  proceedings  here- 
in taken. 

Injunctions. 

27.  That  all  claims  and  demands  against  the 
debtor  of  w^hatever  kind  or  nature,  arising  prior 
to  May  17,  1932,  excepting  only  such  claims  as  are 
hereinabove  expressly  reserved  to  the  United 
States  of  America,  are  hereby  barred  and  enjoined, 
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and  no  such  claims  so  barred  and  enjoined  shall  be 
enforced  a.i^^ainst  the  debtor  and/or  the  trustee  or 
against  assets  in  the  liands  of  the  debtor  and/or  its 
trustee  or  any  of  the  i)roperty  of  the  debtor,  nor 
shall  the  holders  of  any  such  claims  be  entitled  to 
any  claim  ac^ainst  any  property  or  assets  of  the 
debtor  other  than  as  set  forth  in  said  plan  of  re- 
organization hereby  confirmed.  The  holders  of  all 
such  claims  and  all  i)ersons  claiming  by  or  through 
them  or  any  of  them  are  hereby  sevei'ally  and  re- 
spectively perpetually  enjoined  from  prosecuting 
against  said  trustee  and/or  the  debtor  and/or  any 
subsequent  grantee,  assignee,  or  transferee  of  either 
or  both  of  them  or  against  any  property  now  o\\Tied 
or  hereafter  acquired  by  either  or  both  of  them,  any 
claim,  demand,  suit,  or  proceeding  arising  out  of  or 
based  upon  any  such  claim  or  demand  against,  or 
liability  of,  the  debtor,  or  otherwise,  when  seeking 
to  impose  liability  upon  the  trustee  and/or  the 
debtor  [178]  and/or  upon  any  grantee,  assignee,  or 
transferee  of  the  debtor  or  upon  any  person  or  per- 
sons, corporation  or  corporations  claiming  by,  under, 
or  through  either  or  both  of  them  in  respect  of  any 
claim,  except  ])ursuant  to  the  provisions  of,  and  in 
subordination  to,  this  order.  All  property  dealt  with 
by  said  plan  of  reorganization  and  this  order  shnll 
be  free  and  clear  of  all  claims  of  the  debtor,  its 
stockholders  and  creditors  except  pursuant  to  the 
provisions  of  and  in  subordination  to  this  order. 
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Notice  of  Determination  Herein  Made. 

28.  That  a  copy  of  this  order,  which  need  not 
be  certified,  excluding  ''Exhibit  A''  (plan  of  reor- 
ganization, a  copy  of  which  has  already  been  mailed 
to  all  creditors  and  stockholders,  as  aforesaid),  be 
mailed  by  said  trustee  to  each  of  the  creditors  and 
stockholders  of  the  debtor  affected  by  said  plan  of 
reorganization  at  their  last  known  addresses  within 
fifteen  (15)  days  from  the  date  hereof.  Such  mail- 
ing of  a  copy  of  this  order  shall  constitute  due  no- 
tice to  all  creditors  and  stockholders  of  the  debtor 
affected  by  said  plan  of  reorganization  of  all  deter- 
minations herein  made,  particularly  of  the  order 
of  this  court  requiring  the  surrender  of  all  stock 
of  the  debtor  and  all  written  obligations  and  se- 
curity of  the  debtor  affected  by  this  plan,  as  herein- 
above provided,  and  no  other  notice  thereof  or  in 
connection  therewith  need  be  given. 

Reservation  of  Jurisdiction. 

29.  That  all  matters  not  determined  by  this  order 
are  reserved  by  this  court  for  future  determination. 
That  the  life  of  this  order  shall  be  for  and  during 
such  term  as  may  be  necessary  to  fully  consum- 
mate the  provisions  of  the  aforesaid  plan  of  reor- 
ganization. That  this  court  further  reserves  the 
right  and  retains  exclusive  power  and  jurisdiction, 
by  appropriate  order  or  orders  hereafter  entered, 
to  provide  for  and  carry  out  said  plan  of  reorgan- 
ization under  and  subject  to  the  supervision  and 
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control  of  this  court,  and  hereby  retains  and  shall 
have  exclusive  jurisdiction  of  the  debtor  and  its 
propei-ty,  wherever  located,  and  shall  have  and  may 
exercise  all  powers  granted  to  it  by  law.  That  the 
trustee  and  debtor  may  from  time  to  time  apply  to 
this  court  for  such  other  order  or  orders  as  may 
be  necessary  to  carry  out  and  make  effective  this 
order  confirming  said  plan  of  reorganization  and 
the  term  of  this  court  is  hereby  extended  until  the 
complete  execution  of  the  provisions  of  this  order 
and  until  the  entry  of  a  final  decree  in  the  above  en- 
titled cause  directing  the  trustee  to  transfer  and 
convey  the  property  dealt  with  by  said  plan  of  re- 
organization to  the  [179]  debtor,  discharging  said 
trustee,  and  closing  the  above  entitled  proceeding. 

Dated:  March  24,  1936. 

A.  F.  ST.  SURE, 

Judge  of  the  United  States  Dis- 
trict Court. 

The  foregoing  order  confirming  plan  of  reorgan- 
ization and  directing  reorganization  of  debtor  cor- 
poration has  been  examined  and,  upon  the  hearing 
and  examination  had  upon  said  plan  of  reorganiza- 
tion and  the  facts  presented,  I  recommend  that  the 
same  be  made. 

Dated :  February  19,  1936. 

BURTON  J.  WYMAN, 
Special  Master.  [180] 
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[Title  of  District  Court  and  Cause— No.  25937-S.] 

FINAL  DECREE  APPEOVING  AND  CON- 
FIRMING REPORT  OF  EXECUTION  AND 
ACCOMPLISHMENT  OF  CONFIRMED 
PLAN  OF  REORGANIZATION:  SETTL- 
ING, APPROVING,  AND  CONFIRMING 
FINAL  REPORT  AND  ACCOUNT  OF 
TRUSTEE  FOR  DEBTOR :  SETTLING  AND 
ALLOWING  CLAIMS,  FEES,  AND  EX- 
PENSES: DISCHARGING  TRUSTEE  FOR 
DEBTOR:  AND  TERMINATING  AND 
CLOSING  REORGANIZATION  PROCEED- 
INGS. 

W.  R.  Bassick,  trustee  for  the  debtor,  having  filed 
herein  his  verified  final  report  and  account  as  trus- 
tee for  the  debtor,  report  of  execution  and  accomp- 
lishment of  confirmed  plan  of  reorganization, 
petition  for  settlement  and  allowance  of 
claims,  fees,  and  expenses  and  petition 
for  final  decree  and  discharge  of  trustee, 
and  his  verified  supplement  thereto,  and  Pills- 
bury,  Madison  &  Sutro  having  filed  herein  their 
verified  petition  for  fees  as  attorneys  for  the  peti- 
tioning creditors,  and  Stanley  Pedder  and  Kenneth 
Ferguson  having  fil-ed  herein  their  verified  petition 
for  fees  as  attorneys  for  said  trustee,  and  the  same 
having  come  on  duly  and  regularly  to  be  heard,  pur- 
suant to  the  order  of  this  [182]  Court,  before  the 
Honorable  Burton  J.  Wyman,  Special  Master  here- 
in, and  said  Special  Master  having  duly  and  reg- 
ularly  heard,   considered,   and  reported  the   same. 
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and  notice  thereof  having  been  duly  and  regularly 
given,  and  the  Couii^  being  fully  advised  in  the 
premises,  it  is  found,  ordered,  adjudged  and  de- 
creed as  follows : 

1.  That  W.  E.  Bassick  is  the  duly  and  regularly 
appointed,  qualified,  and  acting  permanent  trustee 
for  the  Joshua  Hendy  Iron  Works,  debtor  corpor- 
ation, and  as  such  trustee  is  in  full  possession,  oper- 
ation, and  management  of  the  property  and  assets 
of  said  debtor  corporation. 

2.  That  on  December  7,  1936,  this  Court  made 
and  gave  its  order  fixing  the  time  for  the  hearing 
of  said  reports,  account  and  petitions  and  directing 
the  form  and  manner  of  notice  to  be  given  of  said 
hearing;  that  pursuant  thereto,  and  on  December 
7,  1936,  said  trustee  mailed  notice  of  said  hearing, 
in  the  form  provided  by  this  Court,  to  the  knowTi 
stockholders  and  creditors  of  the  debtor  affected 
by  the  plan  of  reorganization  therefor  heretofore 
confirmed,  and  to  the  trustee  for  the  bondholders 
of  the  debtor,  at  their  last  known  addresses  or 
places  of  business  as  appearing  upon  the  records 
of  the  debtor;  that  said  notice  was  duly  given  and 
mailed  in  all  respects  as  required  by  the  order  of 
this  court  and  by  law  and  that  said  notice  and  the 
proof  of  mailing  thereof  on  file  herein  are  due, 
proper,  reasonable  and  sufficient. 

3.  That  pursuant  to  said  notice  and  the  order  of 
this  Court,  and  on  December  18,  1936,  a  hearing 
was  held  before  the  Honorable  Burton  J.  Wyman, 
as  Special  Master,  for  the  consideration  and  hear- 
ing of  said  reports,  account,  and  petitions,  whereat 
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proofs  were  taken  and  examination  was  had.  [183] 

4.  That  notice  of  said  hearing  and  of  this  hear- 
ing has  been  given  as  required  by  the  orders  of  this 
Court,  and  by  law,  and  that  said  notice,  and  the 
proof  of  the  giving  thereof,  are  in  all  respects  due, 
reasonable,  proper,  and  sufficient. 

5.  That  said  reports,  account,  and  petitions,  and 
each  of  them,  are  verified  and  in  the  form  required 
by  law,  and  said  petitions  for  attorneys'  fees  are 
supported  by  the  affidavits  required  by  law,  and  are 
true  and  correct  and  correctly  set  forth  the  services 
rendered  and  expenses  incurred  by  the  persons  on 
whose  behalf  said  petitions  are  filed. 

6.  That  no  protests  or  objections  were  filed 
against  said  reports,  account,  or  petitions,  or  any 
of  them,  and  that  subsequent  to  said  hearing  and 
after  full  consideration  thereof  and  of  the  evidence 
presented,  the  Honorable  Burton  J.  Wyman,  Spe- 
cial Master,  duly  and  regularly  reported  and  recom- 
mended to  this  Court  his  findings  in  connection 
therewith. 

7.  That  since  the  filing  of  said  reports,  account, 
and  petitions,  the  new  unsecured  five  year  note  of 
the  debtor  payable  to  John  Kitchen  Jr.,  Co.,  in  the 
principal  sum  of  $148.32,  has  been  returned  to  said 
trustee,  by  the  United  States  Post  Office  with  ad- 
dressee unfound,  and  said  trustee  is  unable  to  locate 
the  payee  of  said  note;  and  S.  J.  Hendy  has  de- 
livered to  said  trustee  the  remaining  25  shares  of 
the  capital  stock  of  the  debtor  owned  by  him  and 
referred  to  in  said  final  report  of  said  trustee.  That 
as  so  amended  all  of  the  allegations  of  said  reports. 
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aceoiuit  and  petitions  are  true  and  correct  and  said 
final  repoi-t  and  account  of  said  trustee,  and  sup- 
plemental re])ort,  are  hereby  approved,  confirmed, 
settled,  and  allowed,  and  all  of  the  acts,  [184]  trans- 
actions, and  proceedings  of  W.  R.  Bassick  as  tem- 
porary trustee  and  as  permanent  trustee  herein  are 
ratified,  approved,  and  confirmed. 

8.  That  Wells  Fargo  Bank  &  Union  Trust  Co., 
as  trustee  under  debtor's  former  bond  trust  inden- 
ture, is  hereby  authorized  and  directed  to  cancel 
and  destroy  the  First  Mortgage  Sinking  Fund 
Twenty-Fve  Year  Gold  Bonds  of  the  debtor,  here- 
tofore surrendered  to  it,  by  burning  the  same. 

9.  That  said  trustee  is  herebv  authorized  and 
directed  to  deliver  to  the  debtor  and  the  debtor  is 
authorized  and  directed  to  hold  its  new  unsecured 
five  year  notes  dated  March  24,  1936,  and  issue  to 
Pacific  Tire  Sales  Co.,  Ltd.,  in  the  principal  sum 
of  $229.33,  to  Pacific  Tire  and  Sales  Co.,  in  the 
princi])al  sum  of  $19.98,  to  Luana  S.  Maedi  in  the 
principal  sum  of  $42.98  and  to  John  Kitchen  Jr. 
Co.,  in  tlie  ])rincipal  sum  of  $148.32,  and  to  deliver 
the  same  to  said  respective  ])ayees  as  and  when  the 
whereabouts  of  said  respective  payees  are  ascer- 
tained. 

10.  That  all  of  the  rights  and  interests  of  the 
owners  and  or  holders  of  that  certain  capital  stock 
of  the  debtor  now  outstanding  u])on  its  books  in 
the  name  of  F.  J.  Behneman,  excepting  such  rights 
and  interest  therein  as  are  provided  in  Paragraphs 
6-G  and  7  of  the  plan  of  reorganization  heretofoi-e 
confirmed,  herein,  are  hereby  terminated  and  ended, 
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and  the  owners  and  or  holders  of  said  capital  stock 
are  hereby  directed  to  forthwith  surrender  the  out- 
standing stock  certificates  therefor  to  the  trustees 
provided  in  Paragraph  6-G  of  said  plan  of  reor- 
ganization in  exchange  for  said  trustees'  receipts 
and  certificates  as  provided  in  said  paragraph  and 
heretofore  confirmed  and  authorized  herein;  and  it 
is  hereby  adjudged,  determined,  and  decreed  that 
the  owners  and  or  holders  of  said  outstanding  stock 
certificates  have  no  right,  title,  or  interest  [185] 
therein,  save  the  right  to  surrender  said  stock  cer- 
tificates to  said  trustees  in  exchange  for  the  re- 
ceipts and  certificates  of  said  trustees,  as  aforesaid. 

11.  That  all  of  the  acts  and  proceedings  of  the 
debtor  and  of  the  trustee  for  the  debtor  in  this  cause 
have  conformed  with  the  requirements  of  Sections 
77A  and  77B  of  the  Act  entitled  ''An  act  to  estab- 
lish a  uniform  system  of  bankruptcy  throughout 
the  United  States,''  approved  July  1,  1898,  and  Acts 
amendatory  thereof  and  supplementary  thereto ;  and 
that  the  plan  of  reorganization  heretofore  confirmed 
and  the  orders  of  this  court  in  connection  therevrith 
have  been  fully  executed,  carried  out,  and  accomp- 
lished. 

12.  That,  in  consideration  of  the  foregoing  r 

(a)  The  monthly  allowance  on  account  of 
compensation  heretofore  paid  to  W.  R.  Bassick, 
as  trustee  for  the  debtor,  pursuant  to  the  order 
of  this  court  dated  May  17,  1935,  is  hereby 
ratified  and  confirmed ;  and  said  trustee  is  here- 
by allowed  the  further  sum  of  $5000.00,  over 
and  above  said  monthly  payment  on  account  of 
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his  comi)ensation,  in  full  payment  of  his  com- 
pensation for  the  services  rendered  and  to  be 
rendered  by  him  as  such  trustee  in  the  above 
entitled  proceeding; 

(b)  Stanley  Pedder  and  Kenneth  Ferguson 
are  hereby  allowed  the  sum  of  $4500.00,  in  full 
payment  for  the  services  rendered  by  them  to 
W.  R.  Bassick,  as  said  trustee,  as  his  attorneys, 
during'  the  above  entitled  proceeding; 

(c)  The  Honorable  Burton  J.  Wyman,  Spe- 
cial Master  herein  is  hereby  allowed  the  sum 
of  $25.00,  in  full  payment  of  his  fees  for  [186] 
services  rendered  by  him,  and  the  sum  of  $16.25, 
in  full  payment  of  the  fees  of  his  stenographic 
reporter,  and  his  office  expenses  and  clerical 
services  in  connection  with  hearings  lield  be- 
fore him  in  the  above  entitled  proceeding: 

(d)  Wells  Fargo  Bank  &  Union  Trust  Co., 
is  hereby  allowed  the  sum  of  $505.00,  in  full 
payment  of  its  claim  filed,  and  for  its  services 
rendered,  in  the  above  entitled  proceeding  as 
trustee  under  debtor's  trust  indenture; 

(e)  Pillsbury,  Madison  &  Sutro  are  hereby 
allowed  the  sum  of  $1000.00,  in  full  pa}T2ient 
of  their  fees  for  services  rendered  bv  them  in 
the  above  entitled  proceeding  as  attorneys  for 
the  petitioning  creditors  herein. 

That  said  foes  and  expenses  are  reasonable,  proper, 
and  necessarily  and  for  the  benefit  of  the  debtor 
incuri'ed  herein. 
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13.  That  the  trust  of  W.  R.  Bassick,  as  trustee 
for  the  debtor,  is  hereby  settled  and  closed,  and  said 
trustee  and  his  sureties  are  hereby  released  and  dis- 
charged from  all  liability  to  be  hereinafter  incurred ; 
and  the  debtor  is  hereby  entitled  to  and  vested  with 
complete  title  and  possession  of  all  its  property, 
free  and  clear  of  said  trust. 

14.  That  the  debtor  be,  and  it  is  hereby  dis- 
charged from  all  debts,  claims,  and  liabilities  affect- 
ed by  the  plan  of  reorganization  heretofore  con- 
firmed. 

15.  That  all  creditors  of,  claimants  against,  and 
stockholders  of  the  debtor  affected  by  said  plan 
of  reorganization,  wheresoever  situated  or  domiciled, 
be,  and  they  are  hereby,  restrained  and  enjoined 
from  pursuing  or  attempting  to  pursue  or  commenc- 
ing any  suits  or  other  proceedings  at  [187]  law  or 
in  equity  or  otherwise  against  debtor  and/or  said 
trustee,  or  any  of  the  assets  or  properties  of  the 
debtor,  directly  or  indirectly,  on  account  of  or  based 
upon  any  right,  claim,  or  interest  which  any  such 
creditor,  claimant,  or  stockholder  may  have  had  in, 
to,  or  against  the  debtor. 

16.  That  the  proceedings  for  the  corporate  re- 
organization of  the  debtor  in  this  court  entitled  ^^In 
the  matter  of  The  Joshua  Hendy  Iron  Works,  a  cor- 
poration, debtor,  No.  25937-S",  be,  and  the  same 
hereby  are,  terminated  and  closed ;  such  termination 
and  closing  to  be  for  all  purposes  final  upon  the 
filing  herein  of  receipts  showing  the  payment  of  the 
final  fees  and  expenses  hereinabove  allowed,   and 
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the  surrender  and  exchange  of  the  stock  certificates 
which  have  not  y^i  been  surrendered  and  exchanged 
as  provided  in  said  plan  of  reorganization. 

Dated :  January  27,  1937. 

A.  F.  ST.  SURE 
Judge. 

The  foregoing  final  decree,  etc.,  has  been  ex- 
amined, and,  upon  the  hearing  and  examination  had 
and  the  facts  presented,  I  recommend  that  the 
same  be  made. 

Dated :  January  27,  1937. 

BURTON  J.  WYMAN 
Special  Master. 

[Endorsed] :  Piled  Jan.  27,  1937.  [188] 


In    the    United    States    District    Court,    Northern 
District   of   California,    Southern  Division. 

No.  25937-S 
In  the  matter  of 

THE  JOSHUA  HENDY  IRON  WORKS 

(whose  name  has  been  changed  to  HENDY 
REALIZATION    CO.),    a    corporation. 

Debtor. 
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HENDY  REALIZATION  CO  (formerly  THE 
JOSHUA  HENDY  IRON  WORKS),  a  cor- 
poration, A.  J.  MAYMAN,  C.  B.  MOORES, 
E.  H.  PRICE,  W.  R.  BASSICK,  E.  M.  HY- 
LAND,  and  MORRIS  LEVIT, 

Petitioners, 
vs. 

HAROLD  M.  F.  BEHNEMAN  and  GLADYS 
M.  SHORES, 

Respondents. 

PETITION  FOR  ORDER  AIDING,  ENFORC- 
ING, EFFECTUATING  AND  PROTECT- 
ING THE  ADJUDICATION,  ORDER,  AND 
DECREE  OF  THE  ABOVE  ENTITLED 
COURT  CONFIRMING  PLAN  OF  REOR- 
GANIZATION AND  DIRECTING  REOR- 
GANIZATION OF  DEBTOR  PURSUANT 
THERETO,  AND  PREVENTING  AND  EN- 
JOINING THE  THREATENED  INTER- 
FERENCE WITH  AND  DEFEAT  OF  SAID 
ADJUDICATION,  ORDER,  AND  DECREE 
AND  THE  JURISDICTION  OF  THE 
ABOVE  ENTITLED  COURT.  [189] 

To  the  Honorable,  the  District  Court  of  the  United 
States,  in  and  for  the  Northern  District  of 
California,  Southern  Division: 

Your  petitioners  herein   respectfully  allege  and 
show : 
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I. 

That  your  petitioner  Ilendy  Realization  Co.  (for- 
ineily  The  Joshua  Ilendy  Iron  Works),  a  corpora- 
tion, is,  and  at  all  times  herein  mentioned  has  been, 
a  (•orj:>oration  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California,  and 
with  its  principal  office  and  place  of  business  within 
said  State  in  the  City  and  County  of  San  Francisco, 
and  within  the  territorial  jurisdiction  of  the  above 
entitled  court,  to-wit,  in  the  Southern  Division  of 
the  Northern  District  of  California;  that  at  all 
times  herein  mentioned,  and  until  December  2, 
1940,  the  name  of  petitioner  corporation  was  The 
Joshua  Hendv  Iron  Works,  but  that  on  December 
2,  1940,  pursuant  to  corporate  proceedings  duly  had 
for  such  purpose  the  articles  of  incorporation  of 
said  corporation  were  duly  amended  so  as  change 
the  name  of  petitioner  corporation  to  Hendy  Real- 
ization Co.;  and  that  petitioners  A.  J.  Mayman, 
C.  B.  Moores,  E.  H.  Price,  and  W.  R.  Bassick  are 
the  duly  appointed,  qualified,  and  acting  Directors 
of  petitioner  Hendy  Realization  Co.  (hereinafter  re- 
ferred to  as  *' petitioner  corporation"). 

II. 

11iat  on  March  4,  1935,  the  above  entitled  pro- 
ceedings were  tiled  and  instituted  by  creditors  of 
l)etitioner  corporation  for  the  reorganization  of 
])etitioner  corj)oration  as  a  debtor  pursuant  to  the 
provisions  of  Sections  77A  and  77B  of  the  Act  en- 
titled *'An  Act   to  establish  a  uniform  system  of 
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bankruptcy  throughout  the  United  States,"  ap- 
proved July  1,  1898,  and  Acts  amendatory  thereof 
and  supplementary  thereto,  hereinafter  more  gen- 
erally  referred  to   as  the   ^'Bankruptcy  Act." 

III. 

That  pursuant  and  subsequent  thereto  such  pro- 
ceedings were  [190]  duly  and  regularly  taken  and 
had  that  a  plan  for  the  reorganization  of  petitioner 
corporation  as  debtor  was  duly  presented,  heard, 
and  reported  upon  by  the  Hon.  Burton  J.  Wyman, 
Special  Master,  and  the  above  entitled  court  duly 
gave  and  made  its  Order  dated  March  24,  1936, 
confirming  said  plan  of  reorganization  and  direct- 
ing the  reorganization  of  your  petitioner  corpora- 
tion, as  debtor,  pursuant  thereto;  that  a  true  copy 
of  said  Order  confirming  said  plan  of  reorganiza- 
tion and  directing  the  reorganization  of  petitioner 
corporation  is  attached  to  this  petition,  marked 
'^ Exhibit  A,"  and  incorporated  herein  by  reference, 
and  that  special  reference  is  hereby  made  thereto 
for  a  full  statement  of  the  acts  and  proceedings 
taken  and  had  prior  thereto  in  the  above  entitled 
proceedings. 

IV. 

That  said  Order  dated  March  24,  1936,  is  still 
in  full  force  and  effect  and  expressly  incorporates 
by  reference  the  plan  of  reorganization  thereby 
confirmed,  and,  by  said  incorporation,  provides  and 
directs,  inter  alia: 
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''Ci.     Ca])ital  stock. 

4425  shares  of  the  capital  stock  of  the  debtor 
corporation  are  now  outstaiiding,  said  shares 
having  a  book  vahie  of  $212,898.51,  but  no 
actual  value. 

In  consideration  of  the  extensions  granted 
by  the  creditors  and  of  the  reduction  of  their 
claims  in  the  sum  of  $73,853.06,  as  aforesaid, 
the  stockholders  shall  appropriately  endorse 
and  deliver  the  stock  held  by  them  to  the  Board 
of  Directors  of  the  debtor  corporation,  ap- 
pointed as  hereinafter  provided,  to  be  held  by 
said  Board  as  follows: 

1.  50%  of  the  shares  so  deposited  by 
each  stockholder  shall  be  held  in  trust  and 
voted  by  said  Board  for  a  period  of  5 
years,  and  thereafter  mitil  the  extended 
obligations  are  fully  paid,  so  as  to  leave 
the  management  of  the  debtor  corporation 
during  such  period  in  the  hands  of  its 
creditors.  The  Board  shall  have  full  power 
to  vote  said  stock,  including  the  power  to 
vote  for  a  reorganization  of  the  capital 
structure  of  the  debtor  corporation  so  as 
to  ])rovide,  at  any  time,  for  an  issue  of  one 
or  more  classes  of  preferred  stock  and  the 
exchange  therefor  of  any  part  or  all  of 
the  unsecured  liabilities  of  the  debtor  cor- 
})oration.  Tpon  the  expiration  of  5  years 
and  the   payment   [191]  in  full  of  the  ex- 
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tended  obligations,  such  shares  shall  be  re- 
turned to  their  respective  owners. 

2.  The  remaining  50%  of  the  shares  so 
delivered  by  each  stockholder  shall  be  held 
by  said  Board  free  and  clear  of  any  claim, 
right,  title,  or  interest  therein  by  such 
stockholder  to  be  distributed  by  said  Board, 
in  its  sole  discretion,  either  in  whole  or  in 
part,  to  the  managing  officers  thereof,  as 
a  reward  for  management  and  the  success- 
ful rehabilitation  of  the  company ^s  affairs." 

V. 

That  pursuant  to  said  terms  of  said  Order  dated 
March  24,  1936,  petitioner  corporation's  stockholders 
thereafter  endorsed  and  delivered  the  outstanding 
stock  held  by  them  to  petitioner  corporation's  Board 
of  Directors  to  be  held  by  said  Board  of  Directors 
pursuant  to  said  terms  of  said  plan  of  reorganiza- 
tion and  Order  confirming  the  same ;  and  that  there- 
upon said  Board  of  Directors  as  Voting  Trustees 
issued  their  Voting  Trust  Certificates  to  each  of  said 
stockholders  for  50%  of  the  shares  so  deposited  by 
such  stockholders,  and  retained  the  remaining  50% 
of  the  shares  so  delivered  by  each  stockholder, 
aggregating  22121/2  shares,  pursuant  to  said  plan 
and  Order,  free  and  clear  of  any  claim,  right,  title, 
or  interest  therein  by  such  stockholders. 

VI. 

That  said  stock  so  surrendered  by  said  stock- 
holders had  as  found  by  said  Order,  no  actual  value 
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at  said  time;  but  tliat  subsequent  to  said  date  the 
oflfieers  and  management  of  petitioner  corporation 
have  so  managed  the  affairs  and  business  of  peti- 
tioner corporation  that  they  have  become,  and  were 
on  Decem})er  20,  1940,  rehabilitated,  sound,  bus- 
inesslike, and  .satisfactory  in  condition,  and  im- 
j)roved  from  the  point  where  the  stockholders  of 
j)etitioner  corporation  had  no  equity,  as  aforesaid, 
to  a  point  where  the  equity  of  petitioner  corpora- 
tion's stockliolders  has,  and  had  upon  December  20, 
1940,  become  very  substantial.  That  such  successful 
[lf)2]  management  of  ])etitioner  corporation's  af- 
fairs has  been  had  pursuant  to  arrangements  made 
with  petitioner  cor})oration's  managing  officers  im- 
mediately upon  the  giving  and  making  of  said 
Order  dated  March  24,  1936;  that,  notwithstanding 
the  value  of  such  services  to  petitioner  corporation, 
the  compensation  of  said  managing  officers  was,  by 
reason  of  such  arrangements,  not  commensurate 
therewith;  and  that  by  said  arrangement,  and  at 
divers  intervening  times,  petitioner  corporation 
represented  to  said  managing  officers  that  such  com- 
pensation so  received  by  them  would  be  supple- 
mented by  the  distribution  of,  and  that  as  a  reward 
and  i)artial  com])ensation  for  their  management 
and  successful  rehabilitation  of  petitioner  corpora- 
tion's affairs  petitioner  corporation's  Board  of  Di- 
rectors, as  aforesaid,  would  distribute,  said  capital 
stock  oT  ])etitioner  corporation  so  held  by  petitioner 
eorpoi'ation's  Board  of  Directors  for  said  purpose 
pursuant  to  the  terms  of  said  Order  dated  March  24, 
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1936.  That  petitioners,  and  each  of  them,  were  fully 
advised  of  the  terms  of  said  Order  dated  March 
24,  1936,  and  from  and  after  said  date  acted  in 
the  light  thereof  and  in  reliance  thereon;  and  that 
all  of  petitioner  corporation's  creditors  and  stock- 
holders, including  respondents,  and  each  of  them, 
have  acquiesced  in  and  have  accepted  benefits  and 
advantages  provided  to  them  by  said  Order  and 
the  actions  and  proceedings  taken  and  had  by  peti- 
tioner corfjoration  and  its  Board  of  Directors  pur- 
suant thereto. 

VII. 
That  accordingly,  and  on  December  20,  1940,  pur- 
suant to  the  order,  authority,  and  direction  of  said 
Order  dated  March  24,  1936,  as  aforesaid,  petitioner 
corporation's  Board  of  Directors,  in  special  meet- 
ing duly  assembled,  and  in  the  exercise  of  the  sole 
discretion  invested  in  it  by  said  Order,  unanimously 
adopted  the  following  resolution.  Director  W.  R. 
Bassick,  however,  expressly  not  participating  in 
said  vote.  [193] 

*^  Whereas,  under  the  terms  of  the  confirmed 
plan  of  reorganization  of  this  corporation  and 
the  Voting  Trust  created  pursuant  thereto, 
22121/2  shares  of  the  capital  stock  of  this  cor- 
poration are  now  held  by  this  Board,  as  Voting 
Trustees,  free  and  clear  of  any  claim,  right, 
title,  or  interest  therein  by  the  former  stock- 
holders surrendering  the  same,  and  subject  to 
the  distribution  by  this  Board,  in  its  sole  dis- 
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cretioii,  either  in  wliole  or  in  part  to  the  manag- 
ing- officers  of  this  corporation  as  a  reward  for 
their  management  and  the  successful  rehabilita- 
tion of  the  cor])oration's  affairs;  and 

^'^^Hiereas,  the  officers  of  this  corporation 
liereinafter  named  liave,  since  its  reorganiza- 
tion, rendered  extremely  valuable  services  to, 
and  in  tlie  management  of,  the  corporation, 
resulting  in  its  rehabilitation  as  a  somid  and 
going  business,  and  the  improvement  of  the 
fi]iancial  condition  of  the  corporation  from  a 
I)oint  wliere  tlie  stockholders  of  the  corpora- 
tion had  no  equity,  as  evidenced  by  the  records 
of  the  reorganization  of  the  corporation  under 
Section  77B  of  the  Bankruptcy  Act,  to  a  point 
where  tlie  equity  of  the  stockholders  has  be- 
come very  substantial;  and 

^*  Whereas,  the  financial  position,  business, 
and  affairs  of  this  corporation  have,  since  its 
reorganization,  evidenced  steady  and  substan- 
tial improvement  to  the  point  that  they  have 
become  rehabilitated,  sound,  business-like,  and 
satisfactory  in  condition,  and  such  rehabilita- 
tion of  the  corporation's  business  so  occasioned 
has  made  possible  the  advantageous  sale  of  the 
Sunnyvale  ])lant  and  properties  of  the  corpora- 
i'um  just  consummated;  and 

''Whereas,  notwithstanding  the  value  of  such 
services  to  this  corporation,  the  compensation 
of  sucli  officers  has  not  been  commensurate 
therewith,  and  tliis  Board  through   its  Direc- 
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tors,  has  repeatedly  represented  to  such  officers 
that  the  compensation  received  by  them  during 
said  x>6i'ic)d  would  be  sui)plemented  by  addi- 
tional reward  as  soon  as  in  the  opinion  of  the 
Board  such  further  reward  was  practical  and 
expedient ;  and 

^^  Whereas,  in  addition,  due  to  the  sale  of  the 
corporation's  Sunnyvale  plant  and  properties, 
the  employment  of  certain  of  said  officers  has 
necessarily  been  severed,  and  their  vacation  and 
other  rights  interfered  with;  and 

*^ Whereas,  it  appears  just  and  proper  that 
said  2212%  shares  of  the  capital  stock  of  this 
corporation  held  by  this  Board,  as  aforesaid, 
be  issued  to  said  managing  officers,  subject  to 
the  condition  hereinafter  set  forth,  as  a  reward 
for  their  successful  management  and  rehabilita- 
tion of  the  corporation's  affairs;  and  it  appears 
to  be  for  the  best  interests  of  this  corporation 
that  the  following  resolution  be  adopted; 

^^Now  Therefore,  Be  It  Resolved,  that  this 
Board  forthwith  distribute  said  2212^/4  shares 
of  the  capital  stock  of  this  corporation  so  held 
by  it  to  the  following  persons  in  the  respective 
amounts  hereinafter  set  forth,  in  recognition, 
appreciation,  payment,  and  reward  for  their 
exemplary  and  valuable  services  to  this  corpora- 
tion and  as  [194]  a  reward  for  their  manage- 
ment and  the  successful  rehabilitation  of  the 
corporation's  affairs: 
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W.  R.  Bassick  8I21/2  shares 

E.  M.  II viand  700       shares 

M.  Levit  700      shares; 

provided,  liowever,  tliat  each  such  person  shall, 
l)rior  to,  and  as  a  condition  precedent  to,  re- 
ceiving such  distribution  of  stock,  waive  in 
wTiting  the  right  of  such  person  to  receive  any 
dividends  or  distribution  upon  said  stock  out 
of  the  finst  $85,848.75  available  for  dividends 
or  distribution  upon  the  capital  stock  of  this 
corporation,  in  dissolution  or  otherwise,  so  that 
the  said  sum  of  $85,848.75  may  be  prorated 
and  paid  by  way  of  dividend,  distribution,  or 
otherwise  (or  set  aside  for  such  payment), 
only  to  the  holders  of  the  remaining  1907% 
shares  of  the  outstanding  stock  of  the  corpora- 
tion now  held  by  this  Board  as  Voting  Trustees, 
to  the  end  that  said  persons  holding  said  2212% 
shares  hereby  distributed  shall  only  participate 
in  dividends  or  distributions  upon  the  capital 
stock  of  this  corporation  made  in  excess  of  said 
sum  of  $85,848.75,  as  aforesaid. 

''And  Be  It  Further  Resolved,  that  the  Pres- 
ident or  Vice-President  and  the  Secretary  or 
Assistant  Secretary  of  this  corporation  be  and 
tliey  ar(»  hereby  authorized  and  directed,  for  and 
on  ])ehalf  of  this  Board,  to  take  all  such  steps 
and  to  execute  all  such  documents  as  may  be 
necessary  or  desirable  to  effectuate  the  distri- 
bution, transfer,  and  deliverv  of  said  stock  to 
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said  officers,  as  aforesaid,  and  to  fully  effectuate 
the  purposes  of  this  resolution." 

VIII. 

That  pursuant  thereto,  and  to  the  terms  of  said 
Order  dated  March  24,  1936,  said  22121/2  shares 
of  the  capital  stock  of  petitioner  corporation,  so 
held  by  the  Board  of  Directors,  were  duly  dis- 
tributed to  petitioner  corporation's  said  managing 
officers  as  a  reward  for  their  management  and  said 
successful  rehabilitation  of  petitioner  corporation's 
affairs;  812l^  of  said  shares  being  distributed  to 
W.  R.  Bassick,  petitioner's  President,  700  shares 
thereof  being  distributed  to  E.  M.  Hyland,  peti- 
tioner's Vice-President  (in  charge)  of  Manufactur- 
ing, and  700  shares  thereof  being  issued  to  M. 
Levit,  petitioner's  Vice-President  (in  charge)  of 
Sales,  upon  the  terms  and  after  the  execution  in 
w^riting  b}^  each  of  them  of  the  waivers  provided  in 
said  resolution.  That  said  shares  were  so  distributed 
to  petitioner  corporation's  said  [195]  managing 
officers  by  petitioner  corporation's  Board  of  Direc- 
tors, in  the  exercise  of  its  sole  discretion  as  a  re- 
ward and  partial  compensation  for  their  manage- 
ment of  petitioner  corj^oration's  affairs  so  that  they 
had  become,  and  petitioners  A.  J.  Mayman,  C.  B. 
Moores,  E.  H.  Price,  and  W.  R.  Bassick,  and  A.  E. 
Webber  (now  deceased),  as  petitioner  corporation's 
Board  of  Directors,  in  the  exercise  of  their  sole 
discretion  found  them  to  be,  successfully  rehabili- 
tated, soimd,  business  like,  and  satisfactory  in  con- 
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ditioii;  and  were  so  distributed  in  express  com- 
l)liaiice  witli,  and  exercise  and  enforcement  of,  the 
order,  authority,  and  direction  of  said  Order  dated 
March  1'4,  1936,  and  not  otherwise;  and  that  by  so 
distributinpr  said  stock  to  said  managmg  officers 
petitioner  cor])oration's  Board  of  Directors  w^as 
enforcing  and  effectuating  the  authority  and  direc- 
tion of  said  Order  confirniing  plan  of  reorganiza- 
ti(ni  and  securing  and  preserving  the  fruits  and 
advantages  tliereof  and  carrying  the  same  into 
effect. 

IX. 
That  notwithstanding  the  terms  and  provisions 
of  said  Order  dated  March  24,  1936,  and  said  action 
by  petitioner  corporation's  Board  of  Directors  pur- 
suant tliereto  and  in  the  enforcement  thereof  and 
on  or  alx)ut  January  6,  1941,  respondent  Harold  M. 
F.  Behneman,  one  of  petitioner  corporation's  stock- 
holders, instituted  an  action  in  the  Superior  Court 
of  the  State  of  California  in  and  for  the  City  and 
County  of  San  Francisco,  entitled  ''Harold  M.  F. 
Beluieman,  ])laintiff,  vs.  Hendy  Realization  Co., 
et  al.,  defendants,''  and  numbered  therein  299573, 
and  on  or  about  January  17,  1941,  respondent 
Gladys  M.  Shores  instituted  an  action  in  the  Su- 
perior C<yurt  of  the  State  of  California  in  and  for 
the  City  and  County  of  San  Francisco,  entitled 
"'(xladys  M.  Shores,  ])laintiff,  vs.  Hendy  Realization 
Co.,  et  al.,  defendants,"  and  numbered  therein 
299911,  wherein  and  whereby  said  respondents,  in 
tiach  of  said  actions,  seek  to  have  it   declared  by 
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said  Superior  Court  of  the  State  of  [196]  Cali- 
fornia in  and  for  the  City  and  County  of  San 
Francisco: — that  the  distribution  of  said  221214 
shares  to  petitioners  W.  R.  Bassick,  E.  M.  Hyland, 
and  Morris  Levit,  petitioner  corporation's  said  man- 
aging officers,  in  compliance  with  said  Order  dated 
March  24,  1936,  as  aforesaid,  was  illegal  and  void; 
that  said  managing  officers,  and  each  of  them,  be 
ordered  to  surrender  said  22121/2  shares  to  peti- 
tioner corporation,  and  that  said  shares  be  can- 
celled and  retired;  that  petitioner  corporation's 
Directors  be  required  to  account  for  said  2212^ 
shares  of  stock  so  distributed,  as  aforesaid,  together 
with  all  dividends  thereon;  and  that  petitioner  cor- 
poration and  its  petitioning  Directors  be  perman- 
ently restrained  and  enjoined  from  declaring  or 
paying  any  liquidating  or  other  dividends  or  pay- 
ments from  petitioner  corporation's  assets  to  peti- 
tioner stockholders  holding  said  22121/2  shares  so 
distributed.  And  that  in  and  by  said  actions  said 
respondents  moreover  seek  to  have  the  Superior 
Court  of  the  State  of  California  in  and  for  the  City 
and  County  of  San  Francisco  construe  and  interpret 
the  terms  and  provisions  of  said  Order  of  the  above 
entitled  court  dated  March  24,  1936,  as  hereinabove 
set  forth,  particularly  with  reference  to  the  dis- 
tribution of  said  stock  as  aforesaid,  and  seek  to 
have  said  State  Superior  Court  declare  and  de- 
termine the  rights  and  duties  of  the  parties  there- 
under and  the  nature,  extent,  and  effect  of  said 
Order  of  the  above  entitled  court  dated  March  24, 
1936. 
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X. 

That  the  jurisdiction  of  the  above  entitled  court 
in  the  premises,  and  in  the  subject  matter  of  the 
aljove  entitled  i)roceedings,  and  in  the  interpreta- 
tion, construction,  effectuation,  and  enforcement  of 
its  said  Order  dated  March  24,  1936,  is  sole  and 
exchisive;  and  that  said  actions  instituted  by  said 
respondents  in  the  Superior  Court  of  the  State  of 
California  in  and  for  the  City  and  County  of  San 
Francisco,  and  each  of  them,  constitute  and  are 
[197]  an  miwarranted  and  improper  attack  and 
attempted  infringement  of  said  sole  and  exclusive 
jurisdiction  of  the  above  entitled  court  and  its  said 
Order,  and  constitute  and  are  an  unwarranted  and 
imi)roj)er  attempt  to  prevent  and  interfere  with 
the  enforcement  and  effectuation  of  said  Order  and 
Decree  and  to  defeat  said  Order  and  Decree  and 
its  purposes  and  the  rights  and  advantages  ad- 
judged and  granted  thereby.  That  said  respondents, 
and  each  of  them,  threaten  to  continue  and  prose- 
cute said  actions  unless  restrained  and  enjoined 
there-against,  and  tliat,  unless  restrained  and  en- 
joined from  so  doing  by  this  court,  respondents, 
and  each  of  them,  will  proceed  with  the  prosecution 
of  said  actions  and  the  taking  of  other  actions  de- 
signed to  interfere  with  and  defeat  the  temis,  pur- 
I)ose,  and  enforcement  of  said  Order  dated  March 
24,  1936,  and  will  seek  to  prevent  and  nullify  the 
enforcement  and  effectuation  thereof.  That  peti- 
tioners have  no  adequate  remedy  at  law  and  that 
such  actions  and  attack  upon  the  Order  of  the  above 
entitled  court  dated  March  24,  1936,  are  of  such  na- 


IlfAidy  Realization  Co.  et  al.  247 

tiire  as  to  cause,  unless  restrained,  great  immediate 
and  irreparable  injury  to  petitioners,  and  to  defeat 
the  terms  and  spirit  of  said  decree  dated  March  24, 
1936. 

XI. 
That  the  determination  of  the  effect  of,  and  the 
enforcement  and  effectuation  of,  said  decree  dated 
March  24,  1936,  is  within  the  sole  and  exclusive  jur- 
isdiction and  the  exclusive  province  of  the  above 
entitled  court,  and  that  this  is  a  proper  case  for 
the  above  entitled  court  to  issue  its  in j miction  en- 
joining the  continuance  of  said  actions  by  respon- 
dents in  the  Superior  Court  of  the  State  of  Cali- 
fornia in  and  for  the  City  and  County  of  San  Fran- 
cisco, in  aid  of  and  to  enforce  and  effectuate  its 
own  said  decree  dated  March  24,  1936,  and  to  se- 
cure and  preserve  the  fruits  and  advantages  thereof 
and  to  prevent  the  same  from  being  defeated. 

Wherefore,  petitioner  prays: 

1.  That  an  order  be  made  and  entered  per- 
manently staying,  [198]  restraining,  and  enjoining 
respondents  Harold  M.  F.  Behneman  and  Gladys 
M.  Shores,  and  each  of  them,  and  their  heirs,  repre- 
sentatives, and  assigns,  from  further  proceeding 
with  their  said  actions  now^  pending  in  the  Superior 
Court  of  the  State  of  California  in  and  for  the  City 
and  County  of  San  Francisco,  and/or  from  taking 
or  doing  any  and  all  acts,  and/or  from  the  com- 
mencement or  continuation  of  any  and  all  proceed- 
ings, interfering  with  or  attacking  said  Order  of 
this  court  dated  March  24,  1936,  or  the  enforce- 
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ment  thereof,  and/or  said  distribution  of  said 
2212Vi>  shares  of  the  capital  stock  of  petitioner  cor- 
I)oration  j)iirsuant  tliereto,  and/or  the  rights -of  pe- 
titioner distributees  of  said  stock  therein ; 

2.  That  sncli  further  order  be  made  and  entered 
as  may  be  necessary  to  fully  effectuate  and  enforce 
.said  Order  dated  March  24,  1936,  and  said  distri- 
bution of  stock  pursuant  thereto,  and  to  protect  and 
enforce  the  sole  and  exclusive  jurisdiction  of  the 
above  entitled  court  manifested  thereby  and  in  the 
premises;  and 

3.  That  petitioners  have  such  other  and  further 
relief  as  may  be  meet  and  ])roj)er  m  the  premises. 

Respectfully  submitted, 

HENDY    REALIZATION    CO. 

(formerly    I'he    Joshua    Hendy 
Iron  Works),  a  corporation 

By    C.  B.  MOORES, 

Vice-President 
C.  B.  MOORES 
A.  J.  MAYMAN 
E.  H.  PRICE  KF 
W.  R.  BASSICK  KP 
E.  M.  HYI.AND  KP 
MORRIS  LEVIT     KP 

Petitioners. 

STANLEY  PEDDER  AND 
KENNETH  FERGUSON 

PILLSBURY,  MADISON  & 
SUTRO 

LONG  &  LEVIT 

Attorneys  for  Petitioners.  [199] 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

C.  B.  Moores,  being  first  duly  sworn,  deposes  and 
says: 

That  he  is  an  officer,  to-wit,  the  Vice-President, 
of  Hendy  Realization  Co.  (formerly  The  Joshua 
Hendy  Iron  Works)  a  corporation,  one  of  the  peti- 
tioners in  the  foregoing  petition,  and  as  such  is 
authorized  to  make  this  verification  on  behalf  of 
said  corporation;  that  he  has  read  the  foregoing 
petition  and  knows  the  contents  thereof;  that  the 
same  is  true  of  his  own  knowledge,  except  as  to 
such  matters  therein  stated  on  information  or  be- 
lief, and  as  to  those  matters  he  believes  the  same  to 
be  true. 

C.  B.  MOORES. 

(Verification) 

(Admission  of  Service)  [200] 
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EXHIBIT  A 
[Title  of  District  Court  and  Cause— No.  25,937-S.] 

NOTK^E  OP  confir:\iation  of  plan  op 

REORGANIZATION 

"J'riUitee's  Notice  and  Letter  of  Instructions  Letters 
of  Transmittal  Order  of  Confirmation. 

Notice 

Together  With  Other  Documents,  a  True  Copy  of 
the  Order  of  Confirmation  of  the  Plan  for  the 
Reorc^anization  of  the  Joshua  Hendy  Iron 
Works,  Made  and  Entered  March  24,  1936,  by 
Hon.  A.  P.  St.  Sure,  Judge  of  the  Above-En- 
titled Court,  Is  Enclosed  Herewith,  Pursuant  to 
the  Terms  of  Said  Order  of  Confirmation,  and 
the  Attention  of  All  Creditors  and  Stockholders 
of  the  Joshua  Hendy  Iron  Works  Affected  by 
the  Plan  of  Reorganization  Is  Directed  Thereto. 

[201] 

The  Joshua  Hendy  Iron  Works 

San  Francisco,  California 
March  28,  1936. 

To  the  Creditors  and  Stockholders  of  The  Joshua 
Hendy  Iron  Works,  debtor  corporation,  affected 
by  the  ])lan  for  its  reorganization. 

Dear  Sirs: 

The  plan  of  reorganization  of  The  Joshua  Hendy 
Iron  Works,  debtor  corporation,  a  copy  of  which 
has  heretofore  been  mailed  to  you  and  others,  was 
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duly  confirmed  pursuant  to  the  provisions  of  Sec- 
tion 77B  of  the  Bankruptcy  Act,  as  amended,  by 
an  order  of  confirmation  duly  given,  made,  and  en- 
tered by  the  United  States  District  Court  in  and 
for  the  Northern  District  of  California,  Southern 
Division,  on  March  24,  1936,  and  will  be  consum- 
mated as  soon  as  possible.  The  order  of  confirma- 
tion, a  copy  of  which  is  contained  in  the  folder  of 
which  this  letter  and  notice  is  a  part,  is  an  assur- 
ance that  the  plan  of  reorganization  will  be  carried 
into  effect,  since  Subdivision  (g)  of  said  Section 
77B,  provides  as  follows: 

"  (g)  Upon  such  confirmation  the  provisions 
of  the  plan  and  of  the  order  of  confirmation 
shall  be  binding  upon  (1)  the  debtor,  (2)  all 
stockholders  thereof,  including  those  who  have 
not,  as  well  as  those  who  have,  accepted  it,  and 
(3)  all  creditors,  secured  or  unsecured,  whether 
or  not  affected  by  the  plan,  and  whether  or 
not  their  claims  shall  have  been  filed,  and, 
if  filed,  whether  or  not  approved,  including 
creditors  who  have  not,  as  well  as  those  who 
have,  accepted  it/' 

In  order  to  expedite  the  consummation  of  said 
plan  of  reorganization,  you  are  hereby  notif ed : 

1.  That  a  meeting  will  be  held  in  the  office 
of  the  undersigned,  trustee  for  the  debtor  cor- 
poration. Room  72,  206  Sansome  Street,  San 
Francisco,  California,  on  April  8,  1936,  at  11 
o'clock,  A.  M.,  of  said  day,  for  the  purpose  of 
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eleetinc:  a  new  Board  of  Directors  of  the  debtor 
cor]>oration,  five  in  number,  as  provided  iii  Sec- 
tion 22  of  tlie  order  of  confirmation  and  Para- 
grai)Ii  7  of  the  phm  of  reorganization ; 

and  all  of  the  creditors  affected  by  the  plan  of  re- 
organization are  notified: 

2.  To  immediately  execute  the  transmittal 
letter  printed  on  blue  paper,  designated  **  Let- 
ter of  Transmittal  for  Creditors,"  and  con- 
tained in  the  folder  of  which  this  letter  and 
notice  is  a  i)art :  and,  after  complying  with  the 
instructions  set  forth  in  said  letter,  to  im- 
mediately forward  said  letter  together  with  any 
and  all  written  evidences  of  obligations  and  se- 
eiirities  of  the  debtor  corporation  held  by 
them*  to  the  undersigned,  trustee  for  the  debtor 
corporation,  by  registered  mail  addressed  to 
W.  R.  Bassick,  Trustee  for  The  Joshua  Hendy 
Iron  Works,  Room  702,  206  Sansome  Street, 
San  Francisco,  California.  The  midersigned 
will  hold  such  written  evidences  of  obligations 
and  securities  of  the  debtor  corporation  so  re- 
ceived [202]  by  him,  as  trustee,  and  will,  pur- 
suant to  the  provisions  of  Section  23  of  the 
order  of  confirmation,  exchange  the  same  for, 
jmd  in  due  course  deliver  to  you,  such  new 
written  obligations  and  securities  of  the  debtor 
corporation  as  are  provided  in  the  plan  of  reor- 


Italics  in  original  document. 
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ganization.  In  the  event  that  creditors  affected 
by  the  plan  of  reorganization  do  not  hold  any 
written  evidences  of  obligations  or  securities 
of  the  debtor  corporation,  it  will  not  be  neces- 
sary for  them  to  forward  said  transmittal 
letter ; 

and  all  of  the  stockholders  are  notified : 

3.  To  immediately  execute  the  transmittal 
letter  printed  on  yellow  paper,  designated  '^Let- 
ter of  Transmittal  for  Stockholders/'  and  con- 
tained in  the  folder  of  which  this  letter  and 
notice  is  a  part;  and  to  endorse  all  stock  cer- 
tificates of  the  debtor  corporation  held  by  them 
to  ^^W.  R.  Bassick,  Trustee'';  and,  after  com- 
plying with  the  instructions  set  forth  in  said 
letter  and  endorsing  said  certificates  of  stock, 
to  immediately  forward  said  letter,  together 
with  all  of  said  endorsed  stock  certificates^*  to 
the  undersigned,  trustee  for  the  debtor  cor- 
poration, by  registered  mail  addressed  to  W. 
R.  Bassick,  Trustee  for  The  Joshua  Hendy  Iron 
Works  Room  702,  206  Sansome  Street,  San 
Francisco,  California.  The  undersigned  wdll 
hold  such  stock  so  received  by  him,  as  trustee, 
and  will  in  due  course,  pursuant  to  the  pro- 
visions of  Section  23  of  the  order  of  confirma- 
tion, deliver  the  same  to  the  new  Board  of  Di- 
rectors of  the  debtor  corporation  to  be  trans- 
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ferred  and  held  by  said  Board  as  provided  in 
paragraph  6Ct  of  the  plan  of  reorganization. 

This  letter  and  notice  is  given  pursuant  to  the 
provisions  of  Section  28  of  the  order  of  confiiTQa- 
tion,  to  which  vou  are  referred  for  full  and  further 
particulars. 

Very  truly  yours, 

W.  R.  BASSICK, 

Trustee  for  The  Joshua  Hendy 
Iron  Works,  debtor  corporation. 

STANLEY  PEDDER, 
KENNETH  FERGUSON, 

Financial  Center  Building, 
Attorneys  for  Trustee.  [203] 


LETTER  OF  TRANSMITTAL  FOR 
CREDITORS 

(on  Blue  paper.) 

Mr.  W.  R.  Bassick, 

Trustee  for  The  Joshua  Hendy  Iron  Works, 

Room  702, 

206  Sansome  Street, 

San  Francisco,  California. 

Dear  Sir: 

The  undersigned,  one  of  tlie  creditors  of  The 
Joshua  Hendy  Iron  Works,  debtor  corporation,  is 
the  owner  or  liolder  of,  and  delivers  to  vou  here- 
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with,  written  evidences  of  obligations  and/or  se- 
curities of  said  debtor  corporation,  affected  by  the 
plan  of  reorganization,  as  follows: 

You  are  hereby  authorized  and  empowered  with 
resj^ect  thereto  a^  follows : 

(a)  To  deliver  said  written  evidences  of  obliga- 
tions and/or  securities  to  the  debtor  corporation 
(or,  in  the  case  of  First  Moi-tgage  6%  Sinking 
Fund  25  Year  Gold  Bonds,  to  the  trustee  under 
the  Trust  Indenture  securing  said  bonds)  for  can- 
cellation; and  in  due  course 

(b)  To  receive  therefor  from  the  debtor,  and 
forward  to  the  undersigned,  notes  in  the  amount 
and  upon  the  security,  if  any,  provided  in  the  plan 
of  reorganization  of  the  debtor  confirmed  by  Order 
of  Court  dated  March  24,  1936. 

Please  cause  «uch  note  or  notes,  and  security  if 
such  is  provided  in  the  plan  of  reorganization,  to 
be  issued  in  the  following  name  and  forwarded  to 
the  undersigned  at  the  following  address : 

Name  Street  Address  City  State 

Very  truly  yours. 


Instructions 

Fill  out  and  sign  the  above  letter  of  transmittal 
and  forward  the  same  by  registered  mail  together 
with  the  written  evidences  of  obligations  and/or 
securities  to  be  described  therein,  to  W.  R.  Bassick, 
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Trustee  for  The  Joshua  Hendy  Iron  Works,  Room 
702,  206  Sansonie  Street,  San  Francisco,  California. 
If  the  above  letter  of  transmittal  is  executed  by 
a  trustee,  attorney,  executor,  administrator,  guard- 
ian, or  other  person  acting  in  a  representative  or 
fiduciary  ca])acity,  proper  evidence  of  authority 
so  to  act  nuist  be  attached  to  said  letter  of  trans- 
mittal. [204] 


LETTER    OF   TRANSMITTAL   FOR 
STOCKHOLDERS 

(on  Yellow  paper) 

Mr.  W.  R.  Bassick, 

Trustee  for  The  Joshua  Hendy  Iron  "Works, 

Room  702,  206  Sansome  Street, 

San  Francisco,  California. 

Dear  Sir: 

The  undersigned  is  the  owner  and  holder  of,  and 
has  endorsed  to  you  as  trustee  and  delivers  to  you 

herewith, shares  of  the  capital  stock  of  The 

Joshua  Hendy  Iron  Works,  debtor  corporation, 
standing  of  record  as  follows: 

You  are  hereby  authorized  and  empowered  with 
resi)ect  to  the  stock  delivered  to  you  herewith  as 
follows: 

(a)  When  tlie  new  Board  of  Directors  of  the 
debtor  cor])oration  is  appointed  as  provided  in  Sec- 
tion 22  of  the  order  of  contirmation,  dated  March 
24,  1936,  you  shall  endorse  and  deliver  said  stock 
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to  said  new  Board  of  Directors,  and  shall  direct, 
and  the  undersigned  hereby  authorizes,  said  new 
Board  of  Directors: 

(1)  to  hold  50%  of  said  stock  in  trust,  the 
undersigned  hereby  appointing  said  new  Board 
of  Directors  as  trustees,  to  be  voted  by  said 
Board  for  a  period  of  five  years  and  thereafter 
until  the  extended  obligations  of  the  debtor  cor- 
poration issued  pursuant  to  the  plan  of  reor- 
ganization are  fully  paid,  so  as  to  leave  the 
management  of  the  debtor  corporation  during 
such  period  in  the  hands  of  its  creditors  hold- 
ing such  extended  obligations.  During  such  pe- 
riod said  Board  shall  have  full  power  to  vote 
said  stock,  including  the  power  to  vote  for  a 
reorganization  of  the  capital  structure  of  the 
debtor  corporation  so  as  to  provide,  at  any 
time,  for  an  issue  of  one  or  more  classes  of 
preferred  stock  and  the  exchange  therefor  of 
any  part  or  all  of  the  unsecured  liabilities  of 
the  debtor  corporation.  Upon  the  expiration  of 
five  years  and  the  payment  in  full  of  all  of  the 
debtor  corporation's  extended  obligations,  as 
aforesaid,  such  shares  shall  be  returned  to  the 
undersigned  or  his  or  her  order ; 

(2)  to  hold  the  remaining  50%  of  said  stock 
free  and  clear  of  any  claim,  right,  title,  or  in- 
terest therein  by  the  undersigned  or  anyone 
claiming  through  him,  or  her,  such  stock  to  be 
distributed  by  said  Board,  in  its  sole  discretion, 
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either  in  whole  or  in  part,  to  the  managing 
officers  of  the  del)tor  corporation  as  a  reward 
for  management  and  the  successful  rehabilita- 
tion of  the  debtor  corporations'  affairs; 

(3)  to  cause  all  or  any  part  of  said  stock  to 
be  transferred  to  said  Board  as  trustees  upon 
the  books  of  the  corporation,  as  it  may  elect; 

(b)  Upon  the  delivery  of  such  stock  to  said  new 
Board  of  Directors  you  shall  procure  from  said 
Board,  as  Trustees  and  forward  to  the  midersigned, 
a  receipt  for  50%  of  said  stock,  as  aforesaid,  ac- 
knowledging that  said  Board  holds  said  50%  of  said 
stock  in  trust  for  the  undersigned  or  his  or  her  order 
upon  the  trust  liereinabove  outlined,  said  receipt  to 
set  forth  the  conditions  of  said  trust. 

Please  cause  such  receipt  to  be  issued  in  the  fol- 
lowing name  and  fonvarded  to  the  undersigned  at 
the  following  address: 

Name  Street  Address  City  State 

Very  truly  yours, 


Instructions 
Fill  out  and  sign  the  above  letter  of  transmittal 
and  forward  the  same  by  registered  mail  together 
with  the  stock  certificates  to  be  described  therein 
to  AV.  R.  Hassick,  Trustee  for  The  Joshua  Hendy 
Iron  Works,  Room  702,  206  Sansome  Street,  San 
Francisco,  California. 
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If  the  above  letter  of  transmittal  is  executed  by  a 
trustee,  attorney,  executor,  administrator,  guardian, 
or  other  person  acting  in  a  representative  or  fiduci- 
ary capacity,  proper  evidence  of  authority  so  to  act 
must  be  attached  to  said  letter  of  transmittal. 

Under  the  provisions  of  Sections  24  and  25  of 
the  order  of  confirmation,  no  stamp  transfer  taxes 
are  payable  with  respect  to  the  foregoing  deposit. 
If,  however,  it  is  requested  that  any  receipt  evi- 
dencing beneficial  ownership  in  50%  of  the  shares 
deposited,  as  aforesaid,  be  issued  to  anyone  other 
than  the  person  in  w^hose  name  the  stock  being  de- 
posited stands,  a  stamp  transfer  tax  of  Four  Cents 
(4^)  per  share  is  payable  upon  each  of  such  shares, 
and  your  check  therefor  should  accompany  the  fore- 
going letter  of  transmittal.  [205] 


[Title  of  District  Court  and  Cause— No.  25937-S.] 

ORDER  CONFIRMING  PLAN  OF  REORGANI- 
ZATION AND  DIRECTING  REORGANIZA- 
TION OF  DEBTOR  CORPORATION. 

The  creditors  of  The  Joshua  Hendy  Iron  Works, 
a  corporation,  hereinafter  referred  to  as  ^^ debtor," 
who  filed  the  original  petition  herein  for  the  reor- 
ganization of  said  debtor,  having,  together  with  Al- 
bertie  M.  Hendy,  stockholder  of  said  debtor,  filed 
herein  their  proposed  plan  for  the  reorganization 
of  said  debtor,  and  the  same  having  come  on  duly 
and  regularly  to  be  heard,  pursuant  to  the  order 
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of  this  court,  before  Hon.  W.  A.  Beasly  and  Hon. 
Burton  J.  Wynian,  Special  Masters  herein,  and  said 
Special  Masters  having  duly  and  regularly  heard, 
considered,  and  reported  the  same,  as  hereinafter 
set  forth,  and  notice  thereof  having  been  duly  and 
regularly  given,  and  the  court  being  fully  advised 
in  the  premises,  it  is  found,  ordered,  adjudged,  and 
decreed  as  follows: 

Jurisdiction. 

1.  That  the  above  entitled  proceeding  was 
brought  and  is  pending  pursuant  to  the  provisions 
of  Sections  77 A  and  77B  of  the  Act  entitled  ^^An 
Act  to  Establish  a  Uniform  System  of  Bankru])tcy 
Throughout  the  United  States''  approved  July  1, 
1898,  and  Acts  amendatory  thereof  and  supplemen- 
tary thereto,  hereinafter  more  generally  referred  to 
as  the  '^Bankruptcy  Act." 

2.  That  the  debtor  is,  and  at  all  times  herein 
mentioned  and  for  more  than  six  months  immedi- 
ately preceding  the  filing  of  the  creditors'  petition 
for  its  reorganization  herein,  has  been  a  corpora- 
tion created,  organized,  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California  and 
resident  and  with  its  principal  place  of  business  and 
})rincipal  assets  within  the  territorial  jurisdiction  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division;  and  that 
it  is  a  business  or  commercial  corj^joration  and  is  not 
a  munici])al,  railroad,  insurance,  or  banking  cor- 
poration, or  a  building  and  loan  association.  [206] 
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3.  That  no  creditors  having  provable  claims 
which  amount  in  the  aggregate,  in  excess  of  the  value 
of  securities  held  by  them,  if  any,  to  $1000.00  or 
over,  and  no  creditors  having  claims,  whether  prov- 
able or  not,  in  any  amount  whatsoever,  and  no 
stockholders  holding  outstanding  shares  of  the  cap- 
ital stock  of  the  debtor,  did,  prior  to  the  hearing 
provided  for  in  subdivision  (c)  of  Clause  1  of  Sec- 
tion 77B  of  the  Bankruptcy  Act,  appear  or  contro- 
vert the  facts  alleged  in  the  creditors'  petition  on  file 
herein,  nor  at  any  other  time,  nor  at  all,  and  no 
answer  to  said  petition  has  been  filed  save  by  the 
secretary  of  said  debtor,  and  the  receiver  of  said 
debtor  appointed  in  a  prior  State  equity  receiver- 
ship, both  of  w^hich  said  answers  admit  the  juris- 
diction of  this  court  in  the  premises. 

4.  That  this  court  has  jurisdiction  in  the  above 
entitled  cause  and  of  the  subject  matter  therein 
involved. 

Preliminary  Proceedings  Had  in  the  Above 
Entitled  Cause. 

5.  That  on  or  about  March  4,  1935,  The  Bank  of 
California,  National  Association,  a  corporation, 
Moore  Dry  Dock  Company,  a  corporation,  and 
Baker-Hamilton  &  Pacific  Company,  a  cori)oration, 
creditors  of  the  debtor  having  provable  claims 
against  the  debtor  amounting  in  the  aggregate,  in 
excess  of  the  value  of  the  securities  held  by  them  to 
over  $1000.00,  filed  herein  their  petition  under  Sec- 
tion 77B   of  the   Bankruptcy  Act,  which   j^etition 
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stated  the  requisite  jurisdictional  facts  under  said 
section  77B,  and  stated  that  no  prior  proceedings 
were  then  pending  save  and  except  an  equity  re- 
ceivership of  the  debtor  then  pending  in  the  Super- 
ior Court  of  the  State  of  California,  in  and  for  the 
City  and  County  of  San  Francisco,  in  an  action  in- 
stituted therein  numbered  235979,  entitled  "^Albertie 
M.  Hendy,  ])laintii¥,  vs.  The  Joshua  Hendy  Iron 
Works,  a  corporation,  et  al.,  defendants'';  that  said 
petition  furtlier  set  forth  facts  showing,  inter  alia, 
the  nc^ed  for  relief  under  said  Section  77B  from 
which  it  appeared  that  the  debtor  was  unable  to 
meet  its  debts  as  they  matured,  that  the  assets 
owned  bv  the  debtor,  then  in  the  hands  of  said  re- 
ceiver  in  equity,  were  of  substantial  value  and  had, 
when  administered  as  a  part  of  a  going  concern 
with  the  good  will  connected  therewith,  an  earning 
j)ower  which  should  be  preserved  by  a  proceeding 
for  the  reorganization  of  the  debtor  for  the  bene- 
fit of  the  creditors  of  said  debtor  and  other  parties 
interested  therein,  that  the  business  of  the  debtor 
might  be  operated  and  reorganized  to  best  advan- 
tage under  the  provisions  of  Section  77B  of  the 
Bankruptcy  Act  by  a  trustee  appointed  thereunder, 
and  that  said  creditors  desired  to  effect  a  plan  of 
reorganization  pursuant  to  the  provisions  of  said 
Section  77B.  [207] 

6.  That  on  March  21,  1935,  this  court  being  sat- 
isfied that  said  ])etition  was  properly  filed  and  filed 
in  good  faith,  and  that  said  petition  complied  in  all 
respects  with  the  provisions  of  Section  77B  of  the 
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Bankruptcy  Act,  entered  its  order  approving  said 
petition  as  properly  filed  under  said  Section  77B. 
7.  That  upon  the  application  of  said  x)etition- 
ing  creditors  this  court,  by  its  order  duly  given  and 
made  on  March  21,  1935,  appointed  W.  E.  Bassick 
as  temporary  trustee  of  the  debtor  in  full  posses- 
sion, operation,  and  management  of  its  estate,  prop- 
erty, business,  and  assets,  and  directed  said  tem- 
porary trustee  to  give  notice  of  such  order  to  the 
creditors  and  stockholders  of  the  debtor  by  mailing 
a  copy  of  such  notice  to  each  of  the  creditors  and 
stockholders  of  the  debtor  at  their  last  known  ad- 
dresses as  appearing  upon  the  records  of  said  debtor 
and/or  its  receiver,  at  least  ten  days  prior  to  the 
date  set  for  hearing  thereon,  and  by  publishing  such 
notice  once  a  week  for  tw^o  successive  weeks  in 
^^The  Recorder '^  a  new^spaper  of  general  circulation 
printed  and  published  in  the  City  and  County  of 
San  Francisco,  State  of  California,  and  to  notify 
said  creditors  and  stockholders  of  a  hearing  to  be 
held  before  this  court  wdthin  thirty  days  after  the 
approval  of  said  creditors'  petition  and  the  order 
appointing  said  temporary  trustee,  to-wit,  the  21st 
day  of  March,  1935,  to  determine  whether  or  not  the 
appointment  of  said  temporary  trustee  should  be 
made  permanent  or  should  be  terminated  and  the 
receiver  in  said  prior  State  equity  receivership  re- 
stored to  possession,  or  whether  or  not  said  tem- 
porary trustee  should  be  removed  or  any  substitute 
trustee  or  additional  trustee  or  trustees  should  be 
appointed  by  this  court.   That  thereafter,  and  on 
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Marcli  22,  1935,  said  W.  R.  Bassick  duly  qualified 
as  such  temporary  trustee  and  entered  into  full  pos- 
session, operation,  and  management  of  the  debtor 
and  its  estate,  property,  business,  and  assets,  and 
continued  as  such  temporary  trustee  until  his  ap- 
pointment was  made  permanent,  as  hereinafter  set 
forth.  That  said  hearing  was  duly  held  by  this 
court  on  the  19th  day  of  April,  1935,  at  which  hear- 
ing the  petitioning  creditors  and  the  temporary 
trustee  appeared  by  counsel  and  filed  and  caused 
to  be  entered  in  the  records  of  the  court  due  proof 
of  the  publication  and  mailing  of  said  notice  as  re- 
quired by  law  and  said  prior  order  of  this  court, 
and  introduced  evidence  showing  to  the  satisfaction 
of  the  court  the  necessity  and  desirability  of  making 
2)ermanent  the  appointment  of  W.  R.  Bassick  as 
tnistee  and  continuing  said  permanent  trustee  in 
the  possession,  operation,  and  management  of  the 
business,  j)roperty,  assets,  and  estate  of  the  debtor. 
No  person  apj)earing  at  said  hearing  to  object,  the 
court,  being  fully  advised,  did  by  order  duly  given 
and  made  on  the  19th  day  of  April,  1935,  make  the 
ai)pointment  of  said  [208]  W.  R.  Bassick,  as  trus- 
tee, permanent,  and  continued  said  permanent  trus- 
tee in  possession,  operation,  and  management  of 
the  business,  property,  assets,  and  estate  of  the 
debtor,  the  court  nevertheless  reserving  jurisdic- 
tion ill  the  premises  and  reserving  the  right  from 
time  to  time  to  amend,  modify,  extend,  amplify,  or 
restrict  in  any  respect  the  ])ower  and  authority 
thereby   eonferix^d  upon  said  trustee  and  also  re- 
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serving  jurisdiction  to  have  and  exercise  all  powers 
not  inconsistent  with  the  provisions  of  said  sec- 
tion 77B.  That  said  W.  R.  Bassick  has  been,  ever 
since  said  date,  and  now  is,  the  duly  appointed, 
qualified,  and  acting  trustee  for  the  debtor,  and  as 
such  trustee  in  full  possession,  operation,  and  man- 
agement of  its  estate,  property,  business,  and  assets. 
8.  That  in  and  by  said  order  dated  April  19, 
1935,  this  court  directed  said  trustee  to  cause  notice 
to  be  given  to  the  creditors  and  stockholders  of  the 
debtor  by  publication  of  such  notice  (in  the  form 
set  forth  in  said  order  as  corrected  by  order  dated 
May  8,  1935)  once  a  w^eek  for  three  successive  weeks 
in  ^^The  Recorder '',  a  newspaper  of  general  cir- 
culation printed  and  published  in  the  City  and 
County  of  San  Francisco,  State  of  California,  the 
first  publication  thereof  to  be  made  on  or  before 
the  24th  day  of  May,  1935,  and  also  by  mailing 
notice  thereof  to  each  of  the  creditors  and  stock- 
holders of  the  debtor  at  their  last  knowm  addresses 
as  appearing  from  the  records  of  the  debtor  and/or 
its  receiver,  of  the  time  set,  sixty  days  after  the 
first  publication  of  said  notice,  within  which  the 
claims  and  interests  of  said  creditors  and  stock- 
holders might  be  filed  or  evidenced  and  after  which 
no  claim  or  interest  might  participate  in  any  plan 
of  reorganization  consummated  pursuant  to  Section 
77B,  and  this  court  ordered  the  form  in  which  said 
claims  might  be  filed  and  the  classes  into  which 
claims  should  be  divided  in  accordance  with  the 
nature  of  their  claims  and  interests.  That  said  no- 
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tice  of  time  within  which  to  file  claims  against  the 
debtor  was  duly  published  and  mailed  and  given  in 
all  respects  as  required  by  said  order  and  by  law; 
that  the  mamier  in  which  such  claims  and  interests 
were  so  filed,  evidenced,  and  allowed  is  hereby  ap- 
proved and  the  division  of  creditors  and  stockholders 
into  classes  as  set  forth  in  said  order,  according 
to  the  nature  of  their  respective  claims  and  inter- 
ests, is  hereby  confirmed. 

Plan  of  Reorganization. 

9.  That  thereafter,  and  on  September  25,  1935, 
the  creditors  of  the  debtor  who  filed  the  original 
petition  herein  for  the  reorganization  of  the  debtor, 
together  with  Albertie  M.  Hendy,  a  stockholder  of 
said  debtor,  filed  herein  their  proposed  plan  for  the 
reorganization  of  said  debtor,  a  copy  of  which  said 
proposed  plan  of  reorganization  is  hereto  [209]  an- 
nexed, marked  ^* Exhibit  A'',  and  incorporated  here- 
in by  reference;  and  that  said  proposed  plan  of 
reorganization  fully  and  correctly  sets  forth,  inter 
alia,  the  defaults  and  obligations  of  the  debtor,  its 
need  for  relief  and  reorganization,  and  the  claims 
and  interests  affected  by  said  plan. 

10.  That  thereafter,  and  on  September  30,  1935, 
this  court  duly  gave  and  made  its  order  appointing 
the  Hon.  W.  A.  Beasly  Special  Master  herein,  to 
hear,  consider,  and  report  upon  said  proposed  plan 
of  reorganization,  and  other  matters  specified  in 
said  order,  and  a])pointing  the  day,  time,  and  place 
for  the  hearing  and  consideration  of  said  proposed 
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plan  of  reorganization  before  said  Special  Master, 
and  directing  said  trustee  to  give  notice  of  said 
hearing  and  determining  the  manner  of  the  giving 
thereof.  That  notice  of  the  hearing  of  said  i)roposed 
plan  of  reorganization  was  duly  and  regularly  given 
by  said  trustee  mailing  a  notice  thereof,  together 
with  a  copy  of  said  proposed  plan  of  reorganiza- 
tion, more  than  ten  days  prior  to  the  date  of  said 
hearing,  to  each  of  the  stockholders  and  creditors 
of,  and  persons  claiming  an  interest  in,  the  debtor, 
at  his  or  her  address  as  the  same  appears  on  the 
books  of  the  debtor,  with  regular  postage  thereon 
prepaid  to  each  of  those  addressed  within  the  State 
of  California,  and  with  airmail  postage  thereon  pre- 
paid to  each  of  those  addressed  outside  the  State 
of  California;  and  that  said  notice  and  the  proof 
of  mailing  thereof  on  file  herein  are  due,  proper, 
reasonable,  and  sufficient  and  in  accordance  with  law 
and  said  prior  order  of  this  court  directing  said 
notice. 

11.  That  thereafter,  and  in  accordance  with  said 
order,  and  on  October  16,  1935,  October  22,  1935, 
and  October  28,  1935,  hearings  were  held  before  the 
Hon.  W.  A.  Beasly,  as  Special  Master,  for  the  con- 
sideration of  said  proposed  plan  of  reorganization, 
whereat  proofs  were  taken  and  examination  was  had. 

12.  That  said  proposed  plan  of  reorganization  is 
in  the  form  required  by  law  and  is  proposed  and 
approved  by  creditors  having  aggregate  claims  com- 
prising more  than  10%  in  amount  of  all  claims 
against  the  debtor  and  more  than  20%  of  each  of 
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the  several  classes  of  claims  against  the  debtor  whose 
interests  will  be  affected  by  said  plan,  and  by  stock- 
holders holding  more  than  10%  of  all  of  the  out- 
standing stock  of  the  debtor  whose  interests  will 
be  affected  by  said  ])lan,  and  complies  with  the  i)ro- 
visions  of  Section  77B  of  the  Bankruptcy  Act. 

13.  That  said  proposed  plan  of  reorganization 
has  been  accepted  in  writing  in  the  form  required  by 
law,  and  that  such  acceptances  have  been  filed  here- 
in by  creditors  whose  claims  have  been  allowed  [210] 
and  will  be  affected  by  said  proposed  plan  of  re- 
organization, holding  more  than  two-thirds  in 
amount  of  the  claims  of  each  class,  and  by  or  on  be- 
half of  stockholders  of  the  debtor  w^hose  interests 
will  be  affected  by  said  proposed  plan  of  reorgani- 
zation, holding  more  than  a  majority  of  all  of  its 
outstanding  stock;  that  said  acceptances  are  prop- 
erly verified  and  show  what,  if  any,  contracts  of  the 
debtor  are  executory  in  whole  or  in  part,  and  what 
imexpired  leases,  if  any,  have  been  rejected  and 
surrendered,  and  contain  a  verified  statement  shcnv- 
ing  what,  if  any,  claims  and  shares  of  stock  have 
been  purchased  or  ti'ansferred  by  those  accepting 
the  plan  after  the  commencement  or  in  contempla- 
tion of  the  above  entitled  proceeding,  and  the  cir- 
cumstances of  such  purchase  or  transfer;  that  no 
withdrawals  of  such  acceptances  have  been  filed 
herein;  and  that  said  proposed  plan  of  reorganiza- 
tion has  been  fully  and  in  all  respects  accepted  as 
required  by  the  provisions  of  Section  77B  of  the 
Bankruptcy  Act. 
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14.  That  the  acceptance  of  the  proposed  plan  of 
reorganization  filed  herein  by  the  Secretary  of  the 
Treasury  requires,  as  a  condition  of  its  acceptance, 
that  the  order  confirming  said  plan  shall  contain 
the  following  provisions  with  regard  to  the  said 
claim  of  the  United  States: 

^^1.  It  is  determined  and  ordered  that  the 
debtor  is  indebted  to  the  United  States  for  ad- 
ditional income  taxes  for  the  years  1927  and 
1928  in  the  principal  sum  of  $2450.59,  with  le- 
gal interest  thereon  from  April  18,  1931;  and 
that  the  claim  of  the  United  States  for  such 
taxes  and  interest  is  entitled  to  priority  over 
the  debtor  ^s  security  holders  and  shall  be  first 
fully  paid  before  the  debtor  pays  any  monies 
to  said  security  holders. 

2.  It  is  further  ordered  that  the  debtor  shall 
pay  such  total  sum  ($2450.59,  with  legal  inter- 
est thereon  from  April  18,  1931)  in  six  equal 
monthly  installments,  with  interest  at  six  per 
cent  per  annum  on  the  respective  unpaid  bal- 
ances,— the  first  installment  to  be  paid  one 
month  from  the  date  hereof. 

3.  It  appearing  that  the  tax  liability  to  the 
United  States  for  1934,  and  for  1935  to  date 
of  confirmation  of  the  debtor's  plan,  is  unascer- 
tainable  at  this  time,  it  is  ordered  that  if  and 
when  the  proposed  reorganization  is  effected 
and  before  a  final  decree  is  entered  herein,  the 
reorganized  corporation  shall  assume  any  and 
all  such  liability  still  outstanding  of  the  debtor 
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to  the  United  States  of  America  and,  in  case  of 
the  determination  of  such  liability,  the  claims 
of  the  United  States  for  taxes  shall  have  a  i)ri- 
ority  over  other  creditors  of  the  reorganized 
corporation  of  the  same  character  and  to  the 
same  extent  as  the  United  States  [211]  had 
against  the  assets  of  the  debtor,  and  the  re- 
organized corporation  shall  agree  that  the 
United  States  shall  have  the  same  remedies, 
powers  and  rights  of  collection  against  it  as  the 
Statutes  have  provided  for  collection  from  deb- 
tor and  that  the  running  of  all  statutes  of  limi- 
tation upon  the  collection  of  such  claims,  as  are 
not  already  barred,  shall  be  suspended  during 
the  time  these  proceedings  are  pending  and  in 
any  event  until  all  said  tax  claims  for  the 
years  1927  and  1928  are  paid;  and  prior  to  the 
entry  of  a  final  decree  in  this  proceeding  the 
reorganized  corporation  shall  place  on  record 
in  this  proceeding  its  written  agreement  em- 
bodying these  undertakings.  The  court  shall  re- 
tain jurisdiction  over  the  assets  herein  dealt 
with  and  over  any  and  all  persons,  firms,  or 
corporations  to  whom  said  assets  may  be  trans- 
ferred, and  over  all  parties  appearing  herein  for 
the  purpose  of  carrying  out  and  giving  effect  to 
any  and  all  provisions  of  the  plan,  to  the  decree 
confirming  the  same,  and  to  orders  entered  here- 
in, insofar  as  they  affect  and  apply  to  the  above 
tax  claims  of  the  United  States  of  America.'' 

Such  is  the  order  of  this  court. 
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15.  That  written  protests  against  said  proposed 
plan  of  reorganization  were  filed  by  H.  L.  E.  Meyer, 
Jr.,  a  bondholder  and  unsecured  creditor,  repre- 
sented by  Williamson  &  Wallace,  attorneys  at  law, 
and  by  Harold  M.  F.  Behneman,  a  stockholder,  rep- 
resented by  Byrne,  Lamson  &  Jordan,  attorneys  at 
law,  and  that  no  other  protests  were  filed  against 
said  proposed  plan  of  reorganization;  that  the  pro- 
test of  said  H.  L.  E.  Meyer  was  subsequently  with- 
drawn; and  that  the  protest  of  said  Harold  M.  F. 
Behneman,  a  stockholder,  was  fully  presented  and 
argued  by  his  counsel  and  by  counsel  for  the  peti- 
tioning creditors  and  the  trustee ;  and  that  it  appears 
from  the  reporter's  transcript  thereof  that  the  Hon. 
W.  A.  Beasly,  as  Special  Master,  thereupon  over- 
ruled and  denied  said  protest. 

16.  That  thereafter,  and  before  his  formal  re- 
port had  been  filed  with  this  Court,  the  Hon.  W. 
A.  Beasly  died,  and  by  order  of  this  court  duly 
given,  made,  and  entered  on  November  29,  1935,  the 
Hon.  Burton  J.  Wyman  was  appointed  to  succeed 
the  Hon.  W.  A.  Beasly  as  Special  Master,  with  the 
same  powers  and  duties.  That  thereafter,  and  on 
December  30,  1935,  a  further  hearing  upon  said  pro- 
test of  said  Harold  M.  F.  Behneman  was  duly  no- 
ticed and  held,  de  novo,  before  the  Hon.  Burton  J. 
Wjnuan,  Special  Master,  at  which  hearing  said  Har- 
old M.  F.  Behneman  was  represented  by  his  said 
counsel  and  evidence  was  adduced  and  examination 
and  argument  had;  that  said  protest  of  said  Harold 
M.  F.  Behneman  was  thereupon  submitted  [212]  up- 
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oil  written  briefs,  thereafter  tiled,  to  the  Hon.  Burton 
J.  "Wyiiian,  Special  Master;  that  thereupon  and  after 
full  consideration  thereof  and  of  the  evidence  pre- 
sented, the  Hon.  Burton  J.  Wyman,  Special  Master, 
duly  and  regularly  reported  and  recommended  to 
this  court  that  said  objection  and  protest  of  said 
Harold  M.  P.  Behneman  be  overruled  and  denied; 
and  that  said  i)rotest  of  said  Harold  M.  F.  Behne- 
man is  hereby  overruled  and  denied. 

17.  That  the  debtor  is  not  a  public  utility  cor- 
poration subject  to  the  jurisdiction  of  regulatory 
commissions  or  other  regulatory  authorities  created 
by  the  laws  of  the  State  of  California,  Avithin  which 
the  properties  of  the  debtor  are  operated  and  that, 
therefore,  the  provisions  of  subdivision  (e),  Clause 
2,  of  Section  77B  of  the  Bankruptcy  Act  are  not 
applicable  to  the  proceedings  herein;  that  the  deb- 
tor is  subject  to  the  Division  of  Corporations  of  the 
State  of  California,  to  whom  it  is  contemplated  that 
necessary  applications  shall  from  time  to  time  be 
made. 

18.  That  the  debtor  is  authorized  bv  its  charter 
or  applicable  State  or  Federal  law^s,  upon  confirma- 
tion of  the  proposed  plan  of  reorganization,  to  take 
all  action  nece^risary  to  carry  out  said  plan  of  reor- 
ganization. 

Confirmation  of  Plan  Decreed. 

19.  That  said  plan  of  reorganization  is  fair  and 
equitable  and  does  not  discriminate  imfairly  in  favor 
of  or  against  any  class  of  creditors  or  stockholders, 
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and  is  feasible  and  will  afford  the  debtor  a  reason- 
able opportunity  for  rehabilitation;  that  this  is  a 
proper  case  therefor  and  that  it  is  to  the  advantage, 
benefit,  and  best  interests  of  the  debtor,  and  of  all 
persons  interested  therein,  that  said  plan  of  reor- 
ganization be,  and  it  is  hereby,  approved  and  con- 
firmed ;  and  it  is  hereby  ordered  that  reorganization 
of  the  debtor  be  had  in  accordance  with  the  pro- 
visions of  said  plan  of  reorganization. 

20.  That  said  plan  of  reorganization  complies 
fully  with  the  provisions  of  subdivision  (b)  of  Sec- 
tion 77B  of  the  Bankruptcy  Act;  that  all  of  the 
proceedings  in  connection  with  the  preparation  and 
the  offer  of  said  plan  of  reorganization  and  its  ac- 
ceptance are  in  good  faith  and  have  not  been  made 
or  procured  by  any  means  or  promises  forbidden 
by  the  Bankruptcy  Act;  that  due  and  reasonable 
notice  of  all  determinations  and  of  all  hearings  has 
been  given  in  all  respects  as  required  by  Section 
77B  of  the  Bankruptcy  Act  and  by  all  orders  of 
this  court ;  that  the  debtor  is  hereby  authorized  and 
directed,  and  shall  have  power  and  authority  sub- 
ject to  the  order  of  this  court,  to  put  into  effect 
and  carry  out  said  plan  of  reorganization  [213]  and 
the  orders  of  this  court  relative  thereto;  and  that 
said  plan  of  reorganization  and  this  order  of  confir- 
mation shall  be  binding  upon  the  debtor,  and  all 
stockholders  of  the  debtor  including  those  who  have 
not  as  well  as  those  who  have  accepted  said  plan, 
and  all  holders  of  bonds  of  the  debtor  including 
those  who  have  not  as  well  as  those  who  have  ac- 
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cepted  said  plan,  and  all  other  creditors  of  the 
debtor,  secured  or  unsecured,  whether  or  not  af- 
fected by  said  plan,  whether  or  not  their  claims 
shall  have  been  filed  (or  if  filed,  whether  or  not 
approved),  including  creditors  who  have  not  as 
well  as  those  who  have  accepted  said  plan,  (pro- 
vided that  the  United  States  of  America  shall  not 
be  bound  in  those  particulars  upon  which  its  ac- 
ceptance on  file  herein  is  specifically  conditioned,  as 
hereinabove  set  forth). 

Fees  and  Expenses. 

21.  That  save  and  except  for  such  amounts  as 
have  been  paid  to  the  trustee,  pursuant  to  the  order 
of  this  court  duly  given  and  made  on  May  17,  1935, 
authorizing  and  directing  an  allowance  of  monthly 
comi)ensation  to  the  trustee  on  accoimt  of  his  com- 
pensation and  fees  to  be  finally  allowed,  nothing 
has  been  paid  to  the  trustee,  or  his  attorneys,  or  to 
the  attorneys  for  any  of  the  interested  parties,  or 
to  the  Special  Masters  herein;  and  that  in  view  of 
the  additional  sei^vices  and  expenses  which  will  ac- 
crue prior  to  the  termination  of  the  above  entitled 
])roceeding,  the  determination  of  the  amomit  of 
the  fees  and  expenses  to  be  paid  by  the  debtor,  in- 
cluding' the  fees,  compensation,  and  expenses  pay- 
able to  the  trustee  and  his  attorneys,  and  to  the 
S})ecial  Masters  herein,  is  hereby  deferred  to  be 
hereafter  ordered  and  a])i)roved  by  the  later  order 
of  this  court. 
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Debtor  Authorized  to  Carry  Out  Plan. 

22.  That  in  order  to  effect  said  plan  of  reor- 
ganization the  present  directors  of  the  debtor  shall 
be,  and  they  are  hereby,  removed  from  office  and 
a  new  board  of  five  directors  appointed  as  pro- 
vided in  paragraph  7  of  said  plan  of  reorganization 
shall  be,  and  they  are  hereby,  immediately  upon 
their  election,  constituted  the  Board  of  Directors 
of  the  debtor,  in  lieu  of  the  present  Board  of  Di- 
rectors, hereby  removed;  that  upon  the  appoint- 
ment of  the  new  Board  of  Directors  of  the  debtor 
as  in  said  plan  provided,  the  debtor  be,  and  it  is 
hereby,  authorized,  empowered,  and  directed  to 
forthwith  reorganize  and  put  into  effect  and  carry 
out  the  provisions  of  said  plan  of  reorganization 
and  the  orders  of  this  court  relative  thereto,  under 
and  subject  to  the  supervision  and  control  of  this 
court;  and  particularly  to  effect  amendments  of 
its  articles  of  incorporation  and  by-laws,  cancel  its 
existing  notes,  obligations  and  security,  and  issue  its 
new  [214]  notes,  obligations,  and  security  therefor 
as  provided  in  said  plan  of  reorganization,  and  make 
such  application  to  the  Division  of  Corporations 
of  the  State  of  California  as  may  be  necessary  or 
desirable. 

23.  In  such  connection,  all  of  the  creditors  of 
the  debtor  affected  by  said  plan  of  reorganization 
shall  be,  and  they  hereby  are,  directed  to  surren- 
der to  said  trustee,  any  and  all  written  evidences 
of  obligations  and  security  of  the  debtor  held  by 
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tlieni,  and  to  receive  in  exchange  therefor  such  new 
written  obligations  and  security  of  the  debtor  as 
are  i)rovided  in  said  plan  of  reorganization;  and 
each  of  the  stockholders  of  the  debtor  shall  be  and 
thev  are  hereby  directed  to  endorse  and  deliver  the 
stock  of  the  debtor  held  bv  them  to  the  said  trustee, 
for  delivery  by  the  trustee  to  the  new  Board  of  Di- 
rectors of  the  debtor  hereinabove  provided,  to  be 
transferred  and  held  by  said  Board  of  Directors 
as  provided  in  ])aragraph  6G  of  said  plan  of  reor- 
ganization. 

Issuance  and   Transfer  Taxes  and   Securities  Act 

Exemption. 

24.  That  the  provisions  of  subdivisions  1,  2,  and 
3  of  Schedule  A  of  Title  III  of  the  Revenue  Act 
of  1926,  as  amended  by  Sections  721,  722,  and  723 
of  the  Revenue  Act  of  1932,  and  the  provisions  of 
Sections  724  and  725  of  the  Revenue  Act  of  1932 
shall  not  apply  to  the  issuance,  transfers,  or  ex- 
changes of  securities  or  obligations  or  the  making 
or  delivery  of  conveyances  to  make  effective  said 
l)lan  of  reorganization  confirmed  by  this  order. 
That  each  and  all  of  the  issuances,  transfers,  ex- 
changes, surrenders,  cancellations,  conveyances,  re- 
conveyances, and  discharges  provided  or  contem- 
plated by  said  ])lan  of  reorganization  are  hereby 
determined  to  be  necessary  and  made  to  make  said 
l)lan  of  reorganization  effective. 
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25.  All  securities  issued  or  to  be  issued  i^ursu- 
ant  to  said  plan  of  reorganization  hereby  confirmed 
shall  be  exempt  from  all  of  the  provisions  of  the 
Securities  Act  of  1933,  approved  May  27,  1933,  as 
amended,  except  the  provisions  of  subdivision  (2) 
of  Section  12  and  Section  17  thereof  and  except  the 
provisions  of  Section  24  thereof  as  applied  to  any 
wilful  violation  of  said  Section  17.  All  securities  is- 
sued b}'  the  debtor  provided  by  said  plan  of  reor- 
ganization shall  be  exempt  securities  within  the 
meaning  of  this  Section,  and  all  such  securities  shall 
be  and  hereby  are  determined  to  be  exempt  securities. 
All  receipts  or  counter-receipts  issued  by  the  debtor, 
trustee,  or  their  agents  for  the  purpose  of  carry- 
ing out  and  making  said  plan  of  reorganization  ef- 
fective, shall  likewise  be  exempt  securities  as  herein 
defined,  and  the  debtor,  trustee,  and  their  agents 
are  hereby  author-  [215]  ized  and  directed  to  issue 
any  and  all  receipts  or  counter-receipts  necessary 
or  proper  to  carry  out  and  make  effective  said  plan 
of  reorganization. 

Trustee  to  Continue  in  Possession. 

26.  The  order  of  this  court  dated  April  19,  1935, 
making  permanent  the  appointment  of  W.  R.  Bas- 
sick  a^  trustee,  and  permanently  continuing  said 
trustee  in  possession  of  the  assets,  property,  busi- 
ness, and  estate  of  the  debtor  is  hereby  confirmed 
and  approved  and  extended  until  the  final  deter- 
mination and  termination  of  the  proceedings  herein, 
and  mitil  the  entry  of  the  final  order  herein  said 
trustee  shall  continue  in  possession  of  the  assets, 
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l)voperty,  business,  and  estate  of  the  debtor  in  all 
respects  as  provided  in  and  by  said  order  dated 
Aj>ril  19,  1935,  and  shall  have  and  exercise  all  the 
rights  and  powers  and  duties  granted  and  conferred 
ui)on  said  trustee  in  and  by  said  order.  Said  trustee 
is  hereby  authorized  from  time  to  time  to  apply  to 
this  court  for  such  other  and  further  orders  and 
directions  as  the  trustee  may  from  time  to  time 
deem  necessary  or  advisable  in  the  conduct  of  the 
business  and  affairs  of  the  debtor  or  in  respect  to 
the  title  to  its  assets,  property,  business,  and  estate 
and  the  possession  thereof  or  otherwise  in  connec- 
tion with  the  debtor's  business  or  affairs  or  the 
proceedings  herein  taken. 

Injunctions. 

27.  That  all  claims  and  demands  against  the 
debtor  of  whatever  kind  or  nature,  arising  prior 
to  May  17,  1932,  excepting  only  such  claims  as  are 
hereinabove  expressly  reserved  to  the  United  States 
of  America,  are  hereby  barred  and  enjoined,  and 
no  such  claims  so  barred  and  enjoined  shall  be  en- 
forced against  the  debtor  and/or  the  trustee  or 
against  assets  in  the  hands  of  the  debtor  and/or 
its  trustee  or  any  of  the  property  of  the  debtor,  nor 
shall  the  holders  of  any  such  claims  be  entitled  to 
any  claim  against  any  property  or  assets  of  the 
debtoi*  other  than  as  set  forth  in  said  plan  of  reor- 
ganization hereby  contirmed.  The  holders  of  all  such 
claims  and  all  ])ersons  claiming  by  or  through  them 
or  any  of  them  are  hereby  severally  and  respectively 
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perpetually  enjoined  from  prosecuting  against  said 
trustee  and/or  the  debtor  and/or  any  subsequent 
grantee,  assignee,  or  transferee  of  either  or  both  of 
them  or  against  any  property  now  owned  or  here- 
after acquired  by  either  or  both  of  them,  any  claim, 
demand,  suit,  or  proceeding  arising  out  of  or  based 
upon  any  such  claim  or  demand  against,  or  liability 
of,  the  debtor,  or  otherwise,  when  seeking  to  impose 
liability  upon  the  trustee  and/or  the  debtor  [216] 
and/or  upon  any  grantee,  assignee,  or  transferee  of 
the  debtor  or  upon  any  i)erson  or  persons,  corpora- 
tion or  corporations  claiming  by,  under,  or  through 
either  or  both  of  them  in  respect  of  any  claim,  ex- 
cept pursuant  to  the  provisions  of,  and  in  subordina- 
tion to,  this  order.  All  property  dealt  with  by  said 
plan  of  reorganization  and  this  order  shall  be  free 
and  clear  of  all  claims  of  the  debtor,  its  stock- 
holders and  creditors  except  pursuant  to  the  provi- 
sions of  and  in  subordination  to  this  order. 

Notice  of  Determination  Herein  Made. 

28.  That  a  copy  of  this  order,  which  need  not  be 
certified,  excluding  '^Exhibit  A''  (plan  of  reorgani- 
zation, a  copy  of  which  has  already  been  mailed 
to  all  creditors  and  stockholders,  as  aforesaid),  be 
mailed  by  said  trustee  to  each  of  the  creditors  and 
stockholders  of  the  debtor  alfected  by  said  plan  of 
reorganization  at  their  last  known  addresses  within 
fifteen  (15)  days  from  the  date  hereof.  Such  mail- 
ing of  a  copy  of  this  order  shall  constitute  due  no- 
tice to  all  creditors  and  stockholders  of  the  debtor 
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affected  by  said  plan  of  reorganization  of  all  deter- 
minations lierein  made,  particularly  of  the  order  of 
this  court  requiring  tlie  surrender  of  all  stock  of 
the  delator  and  all  written  obligations  and  security 
of  the  debtor  affected  by  this  plan,  as  hereinabove 
provided,  and  no  other  notice  thereof  or  in  connec- 
tion therewith  need  be  given. 

Reservation  of  Jurisdiction. 

29.  That  all  matters  not  determined  by  this  order 
are  reserved  by  this  couii"  for  future  determination. 
That  the  life  of  this  order  shall  be  for  and  during 
such  term  as  may  be  necessary  to  fully  consummate 
the  ])rovi5ions  of  the  aforesaid  plan  of  reorganiza- 
tion. That  this  court  further  reserves  the  right  and 
retains  exclusive  power  and  jurisdiction,  by  appro- 
priate order  or  orders  hereafter  entered,  to  provide 
for  and  carry  out  said  plan  of  reorganization  under 
and  subject  to  the  supervision  and  control  of  this 
court,  and  hereby  retains  and  shall  have  exclusive 
jurisdiction  of  the  debtor  and  its  property,  wherever 
located,  and  shall  have  and  may  exercise  all  powers 
granted  to  it  by  law.  That  the  trustee  and  debtor 
may  from  time  to  time  apply  to  this  court  for  such 
other  order  or  orders  as  may  be  necessary  to  carry 
out  and  make  effective  this  order  confirming  said 
])lan  of  reorgaiiization  and  the  term  of  this  court 
is  hei-ebv  extended  until  the  complete  execution  of 
the  provisions  of  this  order  and  until  the  entry  of  a 
final  decree  in  the  above  entitled  cause  directing  the 
trustee  to  transfer  and  convey  the  property  dealt 
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with  by  said  plan  of  reorganization  to  the  [217] 
debtor,  discharging  said  trustee,  and  closing  the 
above  entitled  proceeding. 

Dated:  March  24,  1936. 

A.  F.  ST.  SURE 

Judge   of   the   United    States 
District  Court. 

The  foregoing  order  confirming  plan  of  reorgani- 
zation and  directing  reorganization  of  debtor  cor- 
poration has  been  examined  and,  upon  the  hearing 
and  examination  had  upon  said  plan  of  reorganiza- 
tion, and  the  facts  presented,  I  recommend  that  the 
same  be  made. 

Dated:  February  19,  1936. 

BURTON  J.  WYMAN, 
Special  Master.  [218] 

[Endorsed] :  Filed  Feb.  19,  1941.  [219] 


[Title  of  District  Court  and  Cause— No.  25937-S.] 

ORDER  FIXING  TIME  FOR  HEARING  OF 
PETITION ;  APPOINTING  SPECIAL 
MASTER;  AND  REFERRING  PETITION 
AND  OTHER  MATTERS  TO  SPECIAL 
MASTER. 

It  appearing  to  this  court  that  Hendy  Realization 
Co.  (formerly  The  Joshua  Hendy  Iron  Works),  et 
al.,  have  filed  herein  [220]  their  petition  for  an 
Order  aiding,  enforcing,  effectuating,  and  protect- 
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ing  tlie  adjudication,  order,  and  decree  of  this  court 
confirniing-  plan  of  reorganization  and  directing  re- 
organization of  Tlie  Josluia  Hendy  Iron  Works  pur- 
suant thereto,  and  i)reventing  and  enjoining  the 
tlireatened  interference  with  and  defeat  of  said 
adjudication,  order,  and  decree  and  the  jurisdiction 
of  this  court;  and 

]t  fiu'tlier  a])])earing  that  said  petition  and  the 
matters  therein  involved  refer  to  the  Order  of  this 
court  dated  March  24,  1936,  confirming  the  plan  of 
reorganization  and  directing  the  reorganization  of 
The  Joshua  Hendv  Iron  Works  (now  Hendv  Reali- 
zation  Co.)  pursuant  thereto  and  the  proceedings 
had  herein  in  connection  therewith ;  that  said  Order 
dated  March  24,  1936,  and  said  proceedings  were 
given,  made,  and  taken  by  this  court  in  considera- 
tion, inter  alia,  of  the  certificates  and  reports  to 
tliis  court  of  the  Honorable  Burton  J.  Wyman, 
Special  ]\Iaster;  and  that  accordingly  it  is  to  the 
advantage,  benefit,  and  best  interests  of  all  inter- 
ested persons  that  said  petition  and  the  matters 
therein  involved  be  heard  before  and  by  said  Hon- 
orable Burton  J.  Wyman,  as  Special  Master,  and 
that  said  Special  Master  report  his  findings  thereon 
to  this  court,  and  that  this  is  a  proper  case  there- 
for; 

Now  therefore,  it  is  ordered,  adjudged,  and  de- 
creed : 

1.  That  the  Honorable  Burton  J.  Wyman,  Ref- 
eree in  Bankruptcy  in  this  court,  be,  and  he  is  here- 
by, appointed  Special  Master  herein  with  full  and 
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complete  powers  to  hear  said  petition  and  all  other 
matters  in  connection  therewith,  and  to  determine 
any  and  all  questions  and  matters  therein  involved 
and  herein,  and  to  make  appropriate  orders  and  to 
do  all  things  necessary  or  proper  with  reference  to 
said  petition  and  such  questions  and  matters,  wheth- 
er now  or  hereafter  arising  in  connection  with  said 
petition  and  this  proceeding  and  the  speedy  and 
equitable  consummation  thereof;  and  to  make  find- 
ings of  fact  and  conclusions  of  law  with  [221]  ref- 
erence to  any  general  or  special  issues  hereby  or 
hereafter  referred  to  said  Special  Master;  saving 
and  excepting  only  those  questions  and  matters  by 
law  expressly  reserved  for  hearing  and  determina- 
tion by  this  court  or  requiring  a  final  hearing  before 
this  court. 

2.  That  Wednesday,  the  12th  day  of  March, 
1941,  at  the  hour  of  2:00  o'clock,  P.  M.,  at  the 
courtroom  of  and  before  the  Honorable  Burton  J. 
Wyman,  Special  Master  herein.  Room  609,  1095 
Market  Street,  San  Francisco,  California,  be  and 
they  are  hereby  appointed  the  day,  time,  and  place 
for  the  hearing  and  consideration  of  said  petition, 
at  which  time  and  place  all  persons  interested  there- 
in may  appear  and  show  cause,  if  any  they  have, 
why  said  petition  should  not  be  granted. 

And  it  is  further  ordered  that  the  Honorable 
Burton  J.  Wyman,  the  Special  Master  herein,  report 
his  findings  upon  said  petition  to  this  court  on  or 
before  March  22,  1941. 

And  it  is  further  ordered  that  said  petition,  to- 
gether with  said  report  of  the  Special  Master,  come 
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on  for  hearing  before  this  court  on  Monday,  the 
24t]i  day  of  Mareli,  1941,  at  the  hour  of  10:00 
o'clock,  A.  M. 

And  it  i.s  further  ordered  that  petitioners  give  no- 
tice of  this  Order  and  said  hearings  by  delivering 
a  copy  of  this  Order,  on  or  before  March  5,  1941, 
to  Jjyrne,  Lamson  &  Jordan,  attorneys  for  Harold 
M.  F.  Behneman  and  Gladys  M.  Shores,  the  re- 
spondents named  in  said  petition;  such  form  and 
manner  of  notice  being  hereby  determined  to  be  a 
reasonable  notice. 

Dated:  March  3,  1941. 

A.  P.  ST.  SURE 

Judge   of  the   District   Court 

Receipt  of  a  copy  of  the  foregoing  Order  is  hereby 
acknowledged  this  3rd  day  of  March,  1941. 

BYRNE,  LAMSON  &  JORDAN 
Attorneys     for     Respondents 
Harold    M.    F.    Behneman 
and  Gladys  M.  Shores. 

[Endorsed]:  Filed  Mar.  4,  1941.  [222] 


[Title  of  District  Court  and  Cause— No.  25937-S.] 

MOTION  TO  STAY  PROCEEDINGS 

To   the   Honorable   A.   F.    St.   Sure,   one   of   the 
judges  of  the  above  entitled  court: 

Harold  M.  P.  Behneman  and  Gladys  M.  Shores, 
lierein  referred  to  as  *' Respondents'',   hereby  ap- 
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pear  specially,  for  the  puri)Oses  of  this  motion  only, 
and  move  the  Honorable,  the  above  entitled  court 
to  stay  all  further  proceedings  herein  as  to  them, 
and  each  of  them,  with  reference  to  that  certain 
order  entitled  ^' Order  Fixing  [223]  Time  for  hear- 
ing of  petition;  appointing  special  master;  and 
referring  petition  and  other  matters  to  special 
master"  issued  herein  by  Honorable  A.  F.  St.  Sure, 
one  of  the  judges  of  the  above  entitled  court,  on 
March  3,  1941,  until  such  time  as  the  said  court 
in  the  avobe  entitled  proceeding  shall  have  acquired 
jurisdiction  of  the  i)ersons  of  said  Harold  M.  F. 
Behneman  and  said  Gladys  M.  Shores. 

This  motion  is  based  upon  the  ground  that,  this 
court  has  acquired  no  jurisdiction  over  the  persons 
of  said  Harold  M.  F.  Behneman  and  said  Gladys 
M.  Shores  in  this  proceeding  through  the  service 
upon  them,  or  either  of  them,  or  any  process,  order 
to  show  cause,  or  other  notice  as  required  by  law. 

This  motion  will  be  based  upon  all  of  the  records, 
papers  and  files  herein. 

Dated:  March  5,  1941. 

BRYXE,  LAMSON  &  JORDAN 
PAUL  S.  JORDAN 

Attorneys  for  Harold  M.  F. 
Behneman  and  Gladys  M. 
Shores,  appearing  herein  spe- 
cially. 

Admission  of  service. 

[Endorsed] :  Filed  Mar.  6,  1941.  [224] 
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[Title  of  District  Coui^  and  Cause— No.  25937-S.] 

PETITION  FOR  ORDER  RESTRAINING  AND 
STAYING  PENDING  ACTIONS 

To  the  Honorable,  the  District  Court  of  the  United 
States  in  and  for  the  Northern  District  of 
California,  Southern  Division:  [225] 

The  petition  of  Hendy  Realization  Co.  (formerly 
The  Joshua  Hendy  Iron  Works),  a  corporation, 
A.  J.  Mayman,  C.  B.  Moores,  E.  H.  Price,  W.  R. 
Bassick,  E.  M.  Hyland,  and  Morris  Levit  respect- 
fully alleges  and  shows: 

I 

Petitioners  incorporate  herein  as  fully  as  though 
herein  set  forth  at  length  the  allegations  contained 
in  the  **  Petition  for  Order  Aiding,  Enforcing,  ef- 
fectuating, and  Protecting  the  Adjudication,  Order, 
and  Decree  of  the  Above  Entitled  Court  Confirm- 
ing Plan  of  Reorganization  and  Directing  Reor- 
ganization of  Debtor  Pursuant  Thereto,  and  Pre- 
venting and  Enjoining  the  Threatened  Interference 
With  and  Defeat  of  Said  Adjudication,  Order,  and 
Decree  and  the  Jurisdiction  of  the  Above  Entitled 
Court''  on  file  in  the  above  entitled  ])roceedings. 

II. 

That  at  the  time  of  the  filing  of  said  petition 
an  action  was  pending  in  the  Superior  Court  of 
the  State  of  California  in  and  for  the  City  and 
County  of  San  Francisco,  numbered  therein 
299573,  entitled  ^'Harold  M.  F.   Behneman,   plain- 
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tiff,  vs.  Hendy  Realization  Co.,  et  al.,  defendants," 
in  which  said  action  Messrs.  Byrne,  I^amson  &  Jor- 
dan of  San  Francisco,  California,  in  said  District, 
are  the  attorneys  of  record  for  the  plaintiff;  that 
at  the  time  of  the  filing  of  said  petition  an  action 
was  pending  in  the  Superior  Court  of  the  State  of 
California  in  and  for  the  City  and  County  of  San 
Francisco,  numbered  therein  299911,  entitled 
^^  Gladys  M.  Shores,  plaintiff,  vs.  Hendy  Realization 
Co.,  et  a].,  defendants,"  in  which  said  action  Messrs. 
Byrne,  Lamson,  &  Jordan  of  San  Francisco,  (Cali- 
fornia, in  said  District,  are  the  attorneys  of  record 
for  the  plaintiff;  that  on  or  about  February  25, 
1941,  an  action  was  instituted  by  Harold  M.  Behne- 
man  in  the  Superior  Court  of  the  State  of  Cali- 
fornia in  and  for  the  City  and  County  of  San 
Francisco,  numbered  therein  300741,  entitled  '*In 
the  Matter  of  the  Voluntary  [226]  Winding  Up  and 
Dissolution  of  Hendy  Realization  Co.,  a  corpora- 
tion," in  which  said  action  Messrs.  Byrne,  Lam- 
son &  Jordan  of  San  Francisco,  California,  in  said 
District,  are  the  attorneys  of  record  for  Harold 
M.  F.  Behneman ;  and  that  said  actions,  and  each  of 
them,  are  still  pending  therein. 

III. 

That  if  said  actions  are  allowed  to  proceed  ir- 
reparable injury  and  damage  will  be  done  to  your 
petitioners,  and  each  of  them ;  and  that  said  actions 
constitute  and  are  an  unwarranted  and  improi)er 
attack  and  attempted  infringement  of  the  sole  and 
exclusive  jurisdiction  of  the   above   entitled  court 
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and  its  Order  dated  March  24,  1936,  as  more  fully 
set  forth  in  said  petition  hereinabove  referred  to 
and  ineorj)orated  herem,  and  constitute  and  are 
an  unwarranted  and  improper  attempt  to  prevent 
and  interfere  with,  and  an  attack  upon,  the  en- 
forcement and  effectuation  of  said  Order  and  De- 
cree, and  to  defeat  said  Order  and  Decree  and  its 
j)urposes  and  tjie  rights  and  advantages  adjudged 
and  granted  tliereby.  That  if  such  actions  are  al- 
lowed to  proceed  Harold  M.  F.  Behneman  and 
(iladys  M.  Shores,  and  each  of  them,  threaten  to 
continue  their  attack  uj)on,  and  their  endeavor  to 
prevent  and  nullify  the  enforcement  and  effectua- 
tion of,  the  Order  of  the  above  entitled  court  dated 
March  24,  1936;  and  that  petitioners  have  no  ade- 
quate remedy  at  law%  and  that  such  actions  and 
attack  upon  the  Order  of  the  above  entitled  court 
dated  March  24,  1936,  are  of  such  nature  as  to 
cause,  unless  stayed  and  restrained,  great,  im- 
mediate, and  irreparable  injury  to  petitioners  and 
to  defeat  the  terms  and  spirit  of  said  Order  and 
Decree  of  the  above  entitled  court  dated  March 
24,  1936. 

IV. 
That  the  determination  of  the  effect  of,  and  the 
enforcement  and  effectuation  of,  said  Decree  dated 
March  24,  1936,  are  w^ithin  the  sole  and  exclusive 
jurisdiction  and  the  exclusive  province  of  the  above 
entitled  court  as  more  fully  set  forth  in  said  peti- 
tion, [227]  and  that  this  is  a  proper  case  for  the 
above  entitled  court  to  issue  its  Order  staying  and 
restraining  said  actions  pending  the  hearing  upon 
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said  petition;  and  that  no  previous  application  has 
been  made  to  this  or  any  other  court  for  the  stay 
herein  asked. 

Wherefore,  petitioners  pray  that  the  above  en- 
titled court  make  its  Order  staying  and  restraining 
Harold  M.  F.  Behneman  and  Gladys  M.  Shores, 
and  their  said  attorneys,  agents,  and  servants,  and 
each  of  them,  and  all  other  persons,  and  said  Su- 
perior Court  of  the  State  of  California  in  and  for 
the  City  and  County  of  San  Francisco,  from  pro- 
ceeding or  taking  any  further  proceedings  in  said 
actions  pending  the  further  Order  of  the  above 
entitled  court;  and  for  such  other  and  further  re- 
lief as  may  be  meet  and  proper  in  the  premises. 
Respectfully  submitted, 

HENDY   REALIZATION  (^O. 
(formerly    The    Joshua    Hendy 
Iron  Works),  a  corporation. 
By     C.  B.  MOORES, 
Vice-President. 
A.  J.  MAYMAN 
C.   B.   MOORES 
E.  H.  PRICE 
W.  R.  BASSICK 
E.  M.  HYLAND 
MORRIS  LEVIT 

STANLEY  PEDDER  and  KENNETH 

FERGUSON 
PILLSBURY,  MADISON  &  SUTRO 
LONG  &  LEVIT 

Attorneys  for  Petitioners.  [228] 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

C.  B.  Moores,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  an  officer,  to-wit,  the  Vice-President 
of  Hendy  Realization  Co.  (formerly  The  Joshua 
iHendy  Iron  Works),  a  corporation,  one  of  the  peti- 
tioners in  the  foregoing  petition,  and  as  such  is 
authorized  to  make  this  vertification  on  behalf  of 
said  corporation;  that  he  has  read  the  foregoing 
petition  and  knows  the  contents  thereof;  that  the 
same  is  true  of  his  own  knowledge,  except  as  to 
such  matters  therein  stated  on  information  or  be- 
lief, and  as  to  those  matters  he  believes  the  same 
to  be  true. 

C.    B.    MOORES. 

(Verification.) 

[Endorsed] :  Filed  Mar.  11,  1941.  [229] 


[Title  of  District  Court  and  Cause— No.  25937-S.] 

ORDER  RESTRAINING  AND  STAYING 
PENDING  ACTIONS 

Upon  reading  and  filing  the  verified  ])etition  of 
Hendy  Realization  Co.  (formerly  The  Joshua 
Hendy  Iron  Works),  a  corporation,  A.  J.  Mayman, 
C.  R.  Moores,  E.  H.  Price,  W.  R.  Bassick,  [230] 
E.  M.  Hyland,  and  Morris  T>evit,  and  the  other  y^e- 
titions,   files,   and   all   proceedings  herein;   and  this 
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court  being  satisfied  that  this  is  a  proper  ease  there- 
for: 

It  Is  Ordered,  Adjudged,  and  Decreed  that 
Harold  M.  F.  Behneman  and  Gladys  M.  Shores  and 
Messrs.  Byrne,  Lamson  &  Jordan,  their  attorneys, 
and  their  agents  and  servants,  and  each  of  them, 
and  all  other  persons,  and  the  Superior  Court  of 
the  State  of  California  in  and  for  the  City  and 
County  of  San  Francisco,  be,  and  they  hereby  are, 
jointly  and  severally  restrained  and  enjoined  from 
proceeding  or  taking  any  further  proceedings,  pend- 
ing the  further  Order  of  this  court,  in  those  certain 
actions  and  proceedings  pending  in  the  Superior 
Court  of  the  State  of  California  in  and  for  the  City 
and  County  of  San  Francisco  entitled  and  num- 
bered therein  as  follows: 

1.  That  certain  proceeding  numbered  therein 
299573,  entitled  ^^  Harold  M.  F.  Behneman, 
plaintiff,  vs.  Hendy  Realization  Co.,  et  al.,  de- 
fendants ; ' ' 

2.  That  certain  proceeding  numbered  therein 
299911,  entitled  ^'Gladys  M.  Shores,  plaintiff, 
vs.  Hendy  Realization  Co.,  et  al.,  defendants;" 
and 

3.  That  certain  proceeding  numbered  therein 
300741,  entitled  ^^In  the  Matter  of  the  Volun- 
tary Winding  Up  and  Dissolution  of  Hendy 
Realization  Co.,  a  corporation;"  which  said 
action  is  brought  on  the  petition  of  Harold 
M.  F.  Behneman. 
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And  It  Is  Further  Ordered  that  said  Harold 
M.  F.  liehneman  and  Ghidys  M.  Shores,  and  eacli 
of  them,  show  cause  before  the  Hon.  Burton  J. 
Wyman,  Special  Master  herein,  Room  609,  1095 
Mai-ket  Street,  San  Francisco,  California,  on  the 
12th  day  of  March,  1941,  at  the  hour  of  two  o'clock, 
P.  M.,  of  that  day,  or  as  soon  thereafter  as  counsel 
can  be  heard,  why  this  Order  restraining  and  stay- 
ing said  pending  actions  should  not  remain  in  full 
force  and  effect  until  the  final  determination  of  the 
^*  Petition  for  Order  Aiding,  Enforcing,  Effectuat- 
ing, and  Protecting  the  Adjudication,  Order,  and 
Decree  of  the  Above  Entitled  Court  Confirming 
Plan  of  Reorganization  and  Directing  Reorganiza- 
tion of  Debtor  Pursuant  [231]  Thereto,  and  Pre- 
venting and  Enjoining  the  Threatened  Interference 
With  and  Defeat  of  Said  Adjudication,  Order,  and 
Decree  and  the  Jurisdiction  of  the  Above  Entitled 
Court"  on  file  herein,  if  anv  such  cause  thev  have. 

And  It  Is  Further  Ordered  that  notice  of  this 
Order  and  of  said  hearing  be  given  by  delivering  a 
copy  of  this  Order,  together  with  a  copy  of  the  pe- 
tition therefor,  to  Messrs.  Byrne,  Lamson  &  Jordan, 
the  attorneys  of  record  for  Harold  M.  F.  Behneman 
and  Gladys  M.  Shores  in  said  actions  on  or  before 
March  11,  1941;  the  time  for  service  being  hereby 
thus  shortened,  and  such  form  and  manner  of  notice^ 
being  liereby  determined  to  be  a  reasonable  notice. 

Dated:  March  11,  1941. 

A.  F.  ST.  SURE, 

Judge  of  the  District  Court. 
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The  foregoing  Order  Restraining  and  Staying 
Pending  Actions,  together  with  the  petition  there- 
for, and  the  petitions,  files,  and  proceedings  in  the 
above  entitled  matter,  have  been  examined  by  me, 
and  upon  the  facts  presented  I  recommend  that  the 
same  be  made. 

Dated :  March  11,  1941. 

BURTON  J.  WYMAN, 

Special  Master. 

[Endorsed] :  Filed  Mar  11  1941.  [232] 


[Title  of  District  Court  and  Cause— No.  2,5937-S.] 

CERTIFICATE  AND  REPORT  OF  SPECIAL 
MASTER  PERTAINING  TO  ALL  MAT- 
TERS GROWING  OUT  OF  PETITION 
FOR  ORDER  AIDING,  ENFORCING,  EF- 
FECTUATING, AND  PROTECTING  THE 
ADJUDICATION,  ORDER,  AND  DECREE 
OF  THE  ABOVE  ENTITLED  COURT  CON- 
FIRMING PLAN  OF  REORGANIZATION 
AND  DIRECTING  REORGANIZATION  OF 
DEBTOR  PURSUANT  THERETO,  AND 
PREVENTING  AND  ENJOINING  THE 
THREATENED  INTERFERENCE  WITH 
AND  DEFEAT  OF  SAID  ADJUDICATION, 
ORDER  AND  DECREE  AND  THE  JURIS- 
DICTION OF  THE  ABOVE  ENTITLED 
COURT. 

To  Honorable  A.  F.  St.  Sure,  United  States  Dis- 
trict Judge  for  the  Northern  District  of  Cali- 
fornia: [233] 
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I,  Burton  J.  Wyman,  one  of  the  referees  in  bank- 
ruptcy of  tliis  court,  to  whom,  as  special  master, 
have  been  referred  certain  phases  of  the  proceed- 
inc^s  herein,  respectfully  certify  and  report : 

Because  I  believe  it  will  lessen  the  labor  of  the 
court  in  dealing  with  this  certificate  and  report,  as 
well  as  with  the  subject  matter  thereof,  I  shall  pre- 
sent in  chronological  oi'der,  the  proceedings  under 
discussion. 

On  February  19,  1941,  there  was  filed  in  this 
court  on  behalf  of  Hendy  Realization  Co.  (formerly 
The  Joshua  Hendy  Iron  Works),  a  corporation, 
A.  J.  Mayman,  C.  B.  Moores,  E.  H.  Price,  W.  R. 
Bassick,  E.  M.  Hyland,  and  Morris  Levit,  as  peti- 
tioners, the  following  verified  petition: 

*^Your  petitioners  herein  respectfully  allege 
and  show : 

^*That  your  petitioner  Hendy  Realization  Co. 
(formerly  The  Joshua  Hendy  Iron  Works),  a 
corporation,  is,  and  at  all  times  herein  men- 
tioned has  been,  a  corporation  organized  and 
existing  imder  and  by  virtue  of  the  laws  of  the 
State  of  California,  and  with  its  j)rinci])a1  office 
and  ])lace  of  business  within  said  State  in  the 
Citv  and  Countv  of  San  Francisco,  and  within 
the  territorial  jurisdiction  of  the  above  entitled 
coui't,  to-wit,  in  the  Southern  Division  of  the 
Northern  District  of  California;  that  at  all 
times  herein  mentioned,  and  until  December  2, 
1940,  the  name  of  petitioner  corporation  was 
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The  Joshua  Hendy  Iron  Works,  but  that  on 
December  2,  1940,  pursuant  to  corporate  pro- 
ceedings duly  had  for  such  purpose  the  articles 
of  incorporation  of  said  corporation  were  duly 
amended  so  as  to  change  the  name  of  petitioner 
corporation  to  Hendy  Realization  Co. ;  and  that 
petitioners  A.  J.  Mayman,  C.  B.  Moores,  [234] 
E.  H.  Price,  and  W.  R.  Bassick  are  the  duly 
appointed,  qualified,  and  acting  Directors  of  pe- 
titioner Hendy  Realization  Co.  (herenafter  re- 
ferred to  as  ^Petitioner  corporation'). 

^'That  on  March  4,  1935,  the  above  entitled 
proceedings  were  filed  and  instituted  by  credi- 
tors of  petitioner  corporation  for  the  reorgani- 
zation of  petitioner  corporation  as  a  debtor 
pursuant  to  the  provisions  of  Sections  77A  and 
77B  of  the  Act  entitled  ^An  Act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the 
United  States,'  approved  July  1,  1898,  and 
Acts  amendatory  thereof  and  supplementary 
thereto,  hereinafter  more  generally  referred  to 
as  the  *  Bankruptcy  Act.' 

^^That  pursuant  and  subsequent  thereto  such 
proceedings  were  duly  and  regularly  taken  and 
had  that  a  ])lan  for  the  reorganization  of  peti- 
tioner corporation  as  debtor  was  duly  pre- 
sented, heard,  and  reported  upon  by  the  Hon. 
Burton   J.   Wyman,    Special    Master,    and   the 
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above  entitled  court  duly  gave  and  made  its 
Order  dated  March  24,  1936,  confirming  said 
plan  of  reorganization  and  directing  the  re- 
organization of  your  petitioner  cor])oration,  as 
debtor,  pursuant  thereto;  that  a  true  copy  of 
said  Order  confirming  said  plan  of  reorganiza- 
tion and  directing  the  reorganization  of  ]^eti- 
tioner  corporation  is  attached  to  this  petition, 
marked  *  Exhibit  A,'  and  incor[)orated  herein 
by  reference,  and  that  special  reference  is 
hereby  made  thereto  for  a  full  statement  of  the 
acts  and  ])roceedings  taken  and  had  prior 
thereto  in  the  above  entitled  proceedings. 

^^That  said  Order  dated  March  24,  1936,  is 
still  in  full  force  and  effect  and  expressly  in- 
corporates by  reference  [235]  the  plan  of  re- 
organization thereby  confirmed,  and,  by  said  in- 
corporation, provides  and  directs,  inter  alia : 
^^  ^G.     Capital  stock. 

4425  shares  of  the  capital  stock  of  the 
debtor  corporation  are  now  outstanding,  said 
shares  having  a  book  value  of  $212,898.51, 
but  no  actual  value. 

Tn  consideration  of  the  extensions  granted 
by  the  creditors  and  of  the  reduction  of  their 
claims  in  the  sum  of  $73,853.06,  as  aforesaid, 
the  stockholders  shall  a])pro])riately  endorse 
and  deliver  the  stock  held  by  them  to  the 
Board  of  Directors  of  the  debtor  corporation, 
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appointed  as  hereinafter  provided,  to  be  held 
by  said  Board  as  follows : 

1.  50%  of  the  shares  so  deposited  by  each 
stockholder  shall  be  held  in  trust  and 
voted  by  said  Board  for  a  period  of  5 
years,  and  thereafter  until  the  extended 
obligations  are  fully  paid,  so  as  to  leave 
the  management  of  the  debtor  corpora- 
tion during  such  period  in  the  hands  of 
its  creditors.  The  Board  shall  have  full 
power  to  vote  said  stock,  including  the 
power  to  vote  for  a  reorganization  of 
the  capital  structure  of  the  debtor  cor- 
poration so  as  to  provide,  at  any  time, 
for  an  issue  of  one  or  more  classes  of 
preferred  stock  and  the  exchange  there- 
for of  any  part  or  all  of  the  unsecured 
liabilities  of  the  debtor  corporation. 
Upon  the  expiration  of  5  years  and  the 
payment  in  full  of  the  extended  obliga- 
tions, such  shares  shall  be  returned  to 
their  respective  owners. 

2.  The  remaining  50%  of  the  shares  so  de- 
livered by  each  stockholder  shall  be  held 
by  said  Board  free  and  clear  of  any 
claim,  right,  title,  or  interest  therein  by 
such  stockholder  to  be  distributed  by 
said  Board,  in  its  sole  discretion,  either 
in  whole  or  in  part,  to  the  managing 
officers  thereof,  as  a  reward  for  manage- 
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ment  and  the   successful  rehabilitation 
of  the  company's  affairs.' 

**That  pursuant  to  said  terms  of  said  Order 
dated  March  24,  1936,  petitioner  corporation's 
stockholders  thereafter  endorsed  and  delivered 
the  outstanding  stock  held  by  them  to  petitioner 
corporation's  Board  of  Directors  to  be  held  by 
said  Board  of  Directoi^s  pursuant  to  said  terms 
of  said  plan  of  reorganization  and  Order  con- 
firming the  [236]  same;  and  that  thereupon 
said  Board  of  Directors  as  Voting  Trustees  is- 
sued their  Voting  Trust  Certificates  to  each  of 
said  stockholders  for  50%  of  the  shares  so  de- 
posited by  such  stockholders,  and  retained  the 
remaining  50%  of  the  shares  so  delivered  by 
each  stockholder,  aggregating  22121/2  shares, 
pursuant  to  said  plan  and  Order,  free  and  clear 
of  any  claim,  right,  title,  or  interest  therein  by 
such  stockholders. 

^^VI. 

*^That  said  stock  so  surrendered  by  said 
stockholders  had,  as  found  by  said  Order,  no 
actual  value  at  said  time;  but  that  subsequent 
to  said  date  the  officers  and  management  of  pe- 
titioner corporation  have  so  managed  the  af- 
fairs and  business  of  petitioner  cor])oration 
that  they  have  become,  and  were  on  December 
20,  1940,  rehabilitated,  sound,  businesslike,  and 
satisfactory  in  condition,  and  improved  from 
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the  point  where  the  stockholders  of  petitioner 
corporation  had  no  equity,  as  aforesaid,  to  a 
point  where  the  equity  of  petitioner  corpora- 
tion's stockholders  has,  and  had  upon  Decem- 
ber 20,  1940,  become  very  substantial.  That  such 
successful  management  of  petitioner  corpora- 
tion's affairs  has  been  had  pursuant  to  ar- 
rangements made  with  petitioner  corporation's 
managing  officers  immediately  upon  the  giving 
and  making  of  said  Order  dated  March  24, 
1936;  that,  notwithstanding  the  value  of  such 
services  to  petitioner  corporation,  the  compen- 
sation of  said  managing  officers  was,  by  reason 
of  such  arrangements,  not  commensurate  there- 
with; and  that  by  said  arrangement,  and  at 
divers  intervening  times,  petitioner  corporation 
represented  to  said  managing  officers  that  such 
compensation  so  received  by  them  would  be 
supplemented  by  the  distribution  of,  and  that 
as  a  reward  and  partial  compensation  for  their 
management  and  successful  rehabilitation  of 
petitioner  corporation's  affairs  [237]  petitioner 
corporation's  Board  of  Directors,  as  aforesaid, 
would  distribute,  said  capital  stock  of  peti- 
tioner corporation  so  held  by  petitioner  corpo- 
ration's Board  of  Directors  for  said  purpose 
pursuant  to  the  terms  of  said  Order  dated 
March  24,  1936.  That  petitioners,  and  each  of 
them,  were  fuUv  advised  of  the  terms  of  said 
Order  dated  March  24,  1936,  and  from  and 
after  said  date  acted  in  the  light  thereof  and  in 
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reliance  thereon ;  and  that  all  of  petitioner  cor- 
l)orat ion's  creditors  and  stockholdei^s,  including 
respondents,  and  each  of  them,  have  acquiesced 
in  and  have  accepted  benefits  and  advantages 
j)rovided  to  them  by  said  Order  and  the  actions 
and  proceedings  taken  and  had  by  petitioner 
corporation  and  its  Board  of  Directors  pur- 
suant thereto. 

^*That    accordingly,    and    on    December    20, 
1940,  pursuant  to  the  order,  authority,  and  di- 
rection of  said  Order  dated  March  24,  1936,  as 
aforesaid,  petitioner  corporation's  Board  of  Di- 
rectors, in  special  meeting  duly  assembled,  and 
in  the  exercise  of  the  sole  discretion  invested  in 
it  by  said  Order,  unanimously  adopted  the  fol- 
lowing resolution.  Director  W.  R.  Bassick,  how- 
ever, expressly  not  participating  in  said  vote: 
''  *  Whereas,  imder  the  terms  of  the  con- 
firmed plan  of  reorganization  of  this  corpora- 
tion and  the  Voting  Trust  created  pursuant 
thereto,  22121/2  shares  of  the  capital  stock  of 
this  cor])oration  are  now  held  by  tliis  Board, 
as   Voting   Trustees,   free   and   clear   of   any 
claim,  right,  title,  or  interest  therein  by  tlio 
former   stockholdei^s   surrendering  the   same, 
and  subject  to  the  distribution  by  this  Board, 
in   its  sole  discretion,  either  in  whole  or  in 
part  to  tlie  managing  officers  of  this  cor])ora- 
tion  as  a  reward  for  tlieir  management  and 
the  successful   rehabilitation  of  the  corpora- 
tion's affairs;  and 
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^^  ^Whereas,  the  officers  of  this  corporation 
hereinafter  named  have,  since  its  reorganiza- 
tion, rendered  extremely  valuable  services  to, 
and  in  the  management  of,  the  corporation, 
resulting  in  its  rehabilitation  as  a  sound  and 
going  business,  and  the  improvement  of  the 
financial  condition  of  the  corpora-  [238]  tion 
from  a  point  where  the  stockholders  of  the 
corporation  had  no  equity,  as  evidenced  by 
the  records  of  the  reorganization  of  the  cor- 
poration under  Section  77B  of  the  Bank- 
rujjtcy  Act,  to  a  point  where  the  equity  of  the 
stockholders  has  become  very  substantial ; 
and 

''  ^Whereas,  the  financial  position,  busi- 
ness, and  affairs  of  this  corporation  have, 
since  its  reorganization,  evidenced  steady  and 
substantial  improvement  to  the  point  that 
they  have  become  rehabilitated,  sound,  busi- 
ness-like, and  satisfactory  in  condition,  and 
such  rehabilitation  of  the  corporation's  busi- 
ness so  occasioned  has  made  possible  the  ad- 
vantageous sale  of  the  Sunnyvale  plant  ar.d 
properties  of  the  corporation  just  consum- 
mated; and 

^'  ^Whereas,  notwithstanding  the  value  of 
such  services  to  this  corporation,  the  compen- 
sation of  such  officers  has  not  been  commen- 
surate therewith,  and  this  Board  through  its 
Directors,  has  repeatedly  represented  to  such 
officers    that    the    compensation    received    by 
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them  during  said  ])eriod  would  be  supple- 
mented by  additional  reward  as  soon  as  in 
tlie  opinion  of  the  Board  such  further  reward 
was  practical  and  expedient;  and 

^^  *  Whereas,  in  addition,  due  to  the  sale  of 
the  corporation's  Sunnyvale  plant  and  prop- 
erties, tlie  employment  of  certain  of  said  offi- 
cers has  necessarily  been  severed,  and  their 
vacation  and  other  ri.e^hts  interfered  with ; 
and 

^^  ^AVhereas,  it  appears  just  and  proj)er 
that  said  2212Vi>  shares  of  the  capital  stock  of 
this  corporation  held  by  this  Board,  as  afore- 
said, be  issued  to  said  managing  officers,  sub- 
ject to  the  condition  hereinafter  set  forth,  as 
a  reward  for  their  successful  management 
and  rehabilitation  of  the  corporation's  af- 
fairs ;  and  it  appears  to  be  for  the  best  inter- 
ests of  this  corporation  that  the  following 
resolution  be  adopted; 

"  ^Now  Therefore,  Be  It  Resolved,  that 
this  Board  forthwith  distribute  said  2212% 
shares  of  the  capital  stock  of  this  corporation 
so  held  by  it  to  the  following  persons  in  the 
respective  amounts  hereinafter  set  forth,  in 
recognition,  appreciation,  payment,  and  re- 
ward for  their  exemplary  and  valuable  serv- 
ices to  this  corporation  and  as  a  reward  for 
their  management  and  the  successful  reha- 
bilitation of  the  corporation's  affairs: 
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W.  R.  Bassick  8121/2  shares 
E.  M.  Hvland  700  shares 
M.  Levit  700       shares; 

provided,  however,  that  each  such  person 
shall,  prior  to,  and  as  a  condition  precedent 
to,  receiving  such  distribution  of  stock,  waive 
in  writing  the  right  of  such  person  to  receive 
any  dividends  or  distribution  upon  said  stock 
out  of  the  first  $85,848.75  available  for  divi- 
dends or  distribution  upon  the  capital  stock 
of  this  corporation,  in  dissolution  or  other- 
wise, so  that  the  said  sum  of  $85,848.75  may 
be  prorated  and  [239]  paid  by  way  of  divi- 
dend, distribution,  or  otherwise  (or  set  aside 
for  such  payment),  only  to  the  holders  of  the 
remaining  1907%  shares  of  the  outstanding 
stock  of  the  corporation  now  held  by  tliis 
Board  as  Voting  Trustees,  to  the  end  that 
said  persons  holding  said  22121/2  shares 
hereby  distributed  shall  only  participate  in 
dividends  or  distributions  upon  the  capital 
stock  of  this  corporation  made  in  excess  of 
said  sum  of  $85,848.75,  as  aforesaid. 

"  ^And  Be  It  Further  Resolved,  that  the 
President  or  Vice-President  and  the  Secre- 
tary or  Assistant  Secretary  of  this  corpora- 
tion be  and  they  are  hereby  authorized  and 
directed,  for  and  on  behalf  of  this  Board,  to 
take  all  such  steps  and  to  execute  all  such 
documents  as  mav  be  necessary  or  desirable 
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to  effectuate  the  distribution,  transfer,  and 
delivery  of  said  stock  to  said  officers,  as 
aforesaid,  and  to  fully  effectuate  the  pur- 
poses of  this  resolution.' 

^^VTII. 

^^That  pursuant  thereto,  and  to  the  terms  of 
said  order  dated  March  24,  1936,  said  2212V2 
shares  of  the  capital  vstock  of  petitioner  corpo- 
ration, so  held  by  the  Board  of  Directors,  were 
duly  distinbuted  to  petitioner  corporation's  said 
manao'ino"  officers  as  a  reward  for  their  man- 
a.erement  and  said  successful  rehabilitation  of 
petitioner  corporation's  affairs;  812'V2  ^f  said 
shares  bein^  distributed  to  W.  R.  Bassick,  pe- 
titioner's President,  700  shares  thereof  beinc: 
distributed  to  E.  M.  Hyland,  petitioner's  Vice- 
President  (in  chai^ge)  of  Manufacturing:,  and 
700  shares  thereof  beino:  issued  to  M.  Levit,  pe- 
titioner's Vice-President  (in  charge)  of  Sales, 
upon  the  terms  and  after  the  execution  in 
writine:  by  each  of  them  of  the  waivers  pro- 
vided in  said  resolution.  That  said  shares  were 
so  distributed  to  petitioner  corporation's  said 
manag'inc:  officers  by  petitioner  corporaton's 
Board  of  Dii^ectors,  in  the  exercise  of  its  sole 
discretion  as  a  reward  and  partial  compensa- 
tion for  their  mana.e^ement  of  petitioner  corpo- 
ration's affairs  so  that  they  had  become,  and 
])etitioners  A.  J.  Mayman,  C.  B.  Moores,  E.  H. 
Price,  and  W.  R.  Bassick,  and  A.  E,  Webber 
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(now  deceased),  as  petitioner  corporation's 
said  Board  of  Directors,  in  the  exercise  of  their 
[240]  sole  discretion  found  them  to  be,  success- 
fully rehabilitated,  sound,  businesslike,  and 
satisfactory  in  condition;  and  were  so  dis- 
tributed in  express  compliance  with,  and  exer- 
cise and  enforcement  of,  the  order,  authority, 
and  direction  of  said  Order  dated  March  24, 
1936,  and  not  otherwise;  and  that  by  so  dis- 
tributing said  stock  to  said  managing  officers 
petitioner  corporation's  Board  of  Directors 
was  enforcing  and  effectuating  the  authority 
and  direction  of  said  Order  confirming  plan  of 
reorganization  and  securing  and  preserving  the 
fruits  and  advantages  thereof  and  carrying  the 
same  into  effect. 

^^That  notwithstanding  the  terms  and  pro- 
visions of  said  Order  dated  March  24,  1936,  and 
said  action  by  petitioner  corporation's  Board 
of  Directors  pursuant  thereto  and  in  the  en- 
forcement thereof,  and  on  or  about  January  6, 
1941,  respondent  Harold  M.  F.  Behneman,  one 
of  ])etitioner  corporation's  stockholders,  insti- 
tuted an  action  in  the  Superior  Couii:  of  the 
State  of  California  in  and  for  the  City  and 
County  of  San  Francisco,  entitled  ^Harold 
M.  F.  Behneman,  plaintiff,  vs.  Hendy  Realiza- 
tion Co.,  et  al.,  defendants,"  and  numbered 
therein  299573,  and  on  or  about  January  17, 
1941,  respondent  Gladys  M.   Shores  instituted 
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an  action  in  the  Superior  Court  of  the  State  of 
California  in  and  for  tlie  City  and  Count v  of 
San  Francisco,  entitled  'Gladys  M.  Shores, 
]:)laintiff,  vs.  Hendy  Realization  Co.,  et  al., 
defendants,'  and  numbered  therein  299911, 
wherein  and  whereby  said  respondents,  in  each 
of  said  actions,  seek  to  have  it  declared  by  said 
Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  of  San  Fran- 
cisco: that  the  distribution  of  said  2212"^/^ 
shares  to  petitioners  W.  R.  Bassick,  F.  M.  Hy- 
land,  and  Morris  Levit,  petitioner  corporation's 
said  mana^inc:  [241]  officers,  in  compliance 
with  said  Order  dated  March  24,  1936,  as  afore- 
said, was  illegal  and  void;  that  said  managing' 
officers,  and  each  of  them,  be  ordered  to  sur- 
render said  2212V2  shares  back  to  petitioner 
corporation,  and  that  said  shares  be  cancelled 
and  retired;  that  petitioner  corporation's  Di- 
rectors be  required  to  account  for  said  2212VL> 
shares  of  stock  so  distributed,  as  aforesaid,  to- 
gether with  all  dividends  thereon;  and  that  pe- 
titioner cor])oration  and  its  petitioning  Direc- 
tors be  permanently  restrained  and  enjoined 
from  declaring  or  paying  any  liquidating  or 
other  dividends  or  payments  from  petitioner 
cor])oration's  assets  to  ])etitioner  stockholders 
holding  said  2212Vj  shares  so  distributed.  And 
that  in  and  by  said  actions  said  respondents 
moreover  seek  to  have  the  Superior  Court  of 
the  State*  of  California  in  and  for  the  City  and 
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Coimty  of  San  Francisco  construe  and  inter- 
pret the  terms  and  provisions  of  said  Order  of 
the  above  entitled  court  dated  March  24,  1936, 
as  hereinabove  set  forth,  particularly  with 
reference  to  the  distribution  of  said  stock  as 
aforesaid,  and  seek  to  have  said  State  Superior 
Court  declare  and  determine  the  rights  and 
duties  of  the  parties  thereimder  and  the  nature, 
extent,  and  effect  of  said  Order  of  the  above 
entitled  court  dated  March  24,  1936. 

^^That  the  jurisdiction  of  the  above  entitled 
court  in  the  premises,  and  in  the  subject  matter 
of  the  above  entitled  proceedings,  and  in  the 
interpretation,  construction,  effectuation,  and 
enforcement  of  its  said  Order  dated  March  24, 
1936,  is  sole  and  exclusive ;  and  that  said  actions 
instituted  by  said  respondents  in  the  Superior 
Court  of  the  State  of  California  in  and  for  the 
City  and  [242]  County  of  San  Francisco,  and 
each  of  them,  constitute  and  are  an  unwar- 
ranted and  improper  attack  and  attempted  in- 
fringement of  said  sole  and  exclusive  jurisdic- 
tion of  the  above  entitled  court  and  its  said 
Order,  and  constitute  and  are  an  unwarranted 
and  improper  attempt  to  prevent  and  interfere 
with  the  enforcement  and  effectuation  of  snid 
Order  and  Decree  and  to  defeat  said  Order  and 
Decree  and  its  purposes  and  the  rights  and  ad- 
vantages adjudged  and  granted  thereby.  That 
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said  respondents,  and  each  of  them,  threaten  to 
continue  and  prosecute  said  actions  unless  re- 
strained and  enjoined  tliere-against,  and  that, 
iniless  restrained  and  enjoined  from  so  doing 
by  this  court,  respondents,  and  each  of  them, 
will  proceed  with  the  prosecution  of  said 
actions  and  the  taking  of  other  actions  designed 
to  interfere  with  and  defeat  the  terms,  purpose, 
and  enforcement  of  said  Order  dated  March  24, 
1936,  and  will  seek  to  prevent  and  nullify  the 
enforcement  and  effectuation  thereof.  That  pe- 
titioners have  no  adequate  remedy  at  law  and 
that  such  actions  and  attach  upon  the  Order  of 
the  above  entitled  court  dated  March  24,  1936, 
are  of  such  nature  as  to  cause,  unless  re- 
strained, great  inunediate  and  irre])arable  in- 
jury to  i)etitioners,  and  to  defeat  the  terms  and 
spirit  of  said  decree  dated  March  24,  1936. 

^^That  the  determination  of  the  effect  of,  and 
the  enforcement  and  effectuation  of,  said  de- 
cree dated  March  24,  1936,  is  within  the  sole 
and  exclusive  jurisdiction  and  the  exclusive 
])rovince  of  the  above  entitled  court,  and  that 
this  is  a  ])ro])er  case  for  the  above  entitled 
court  to  issue  its  injunction  enjoining  the  con- 
tinuance of  said  actions  by  respondents  in  the 
Superior  Court  of  the  State  of  California  in 
and  for  the  City  and  County  [243]  of  San 
Francisco,  in  aid  of  and  to  enforce  and  effectn- 
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ate  its  own  said  decree  dated  March  24,  1936, 
and  to  secure  and  preserve  the  fruits  and  ad- 
vantages thereof  and  to  prevent  the  same  from 
being"  defeated. 

^^ Wherefore,  petitioner  prays: 

^^1.  That  an  order  be  made  and  entered  per- 
manently staying,  restraining,  and  enjoining 
respondents  Harold  M.  F.  Behneman  and 
Gladys  M.  Shores,  and  each  of  them,  and  their 
heirs,  representatives,  and  assigns,  from  fur- 
ther proceeding  with  their  said  actions  now 
pending  in  the  Superior  Court  of  the  State  of 
California  in  and  for  the  City  and  County  of 
San  Francisco,  and/or  from  taking  or  doing 
any  and  all  acts,  and/or  from  the  commence- 
ment or  continuation  of  any  and  all  proceed- 
ings, interfering  with  or  attacking  said  Order 
of  this  court  dated  March  24,  1936,  or  the 
enforcement  thereof,  and/or  said  distribution 
of  said  2212%  shares  of  the  capital  stock  of  ])e- 
titioner  corporation  pursuant  thereto,  and/or 
the  rights  of  petitioner  distributees  of  said 
stock  therein; 

"2.  That  such  further  order  be  made  and 
entered  as  may  be  necessary  to  fully  effectuate 
and  enforce  said  Order  dated  March  24,  1936, 
and  said  distribution  of  stock  pursuant  thereto, 
and  to  protect  and  enforce  the  sole  and  ex- 
clusive jurisdiction  of  the  above  entitled  court 
manifested  thereby  and  in  the  premises ;  and 
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^^3.  That  petitioners  have  such  other  and 
further  relief  as  may  be  meet  and  proper  in  the 
premises. 

^^Respectfully  submitted, 

^^HENDY    REALIZATION    CO. 

(formerly  The  Joshua  Hendy 
Iron  Works),  a  corporation 

'^Bv  C.  B.  MOORES 
Vice-President 
"C.  B.  MOORES  [244] 
"A.  J.  MAYMAN 
"E.  H.  PRICE 
"W.   R.   BASSICK 
"E.  M.  HYLAND 
"MORRIS  LEVIT 
"Petitioners. 

"STANLEY  PEDDER  &  KENNETH 

FERGUSON 
"PILLSBIIRY,  MADISON  &  SUTRO 
"LONG  &  LEVIT 

"Attorneys  for  Petitioners." 

(Verification  and  "Exhibit  A"  omitted  for 
sake  of  brevity.) 

(See  original  of  said  petition,  witli  said  "Ex- 
liibit  A"  attached,  on  file  in  the  office  of  the  Clerk 
of  this  court.) 

'I'hereafter,  and  on  March  3,  194L  this  court  is- 
sued its  order  fixing  time  for  hearina-  on  said  peti- 
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tion,  appointing  special  master,  and  referring  said 
petition  and  other  matters  to  special  master,  it 
being  further  provided  in  said  order  ^^that  peti- 
tioners give  notice  of  this  Order  and  said  hearings 
by  delivering  a  copy  of  this  Order,  on  or  before 
March  5,  1941,  to  Byrne,  Lamson  &  Jordan,  at- 
torneys for  Harold  M.  F.  Behneman  and  Gladys 
M.  Shores,  the  respondents  named  in  said  petition; 
such  from  and  manner  of  notice  being  hereby  de- 
termined to  be  a  reasonable  notice." 

The  aforesaid  order,  after  ^' Byrne,  Lamson  & 
Jordan,  Attorneys  for  Respondents  Harold  M.  F. 
Behneman  and  Gladys  M.  Shores,"  had  given  their 
receipt  therefor,  as  shown  at  the  bottom  of  said 
order,  was  filed  in  the  court  on  March  4,  1941. 

Subsequently,  and  on  March  6,  1941,  there  was 
filed  on  behalf  of  said  respondents,  a  written  mo- 
tion to  stay  proceedings,  accompanied  by  a  notice 
thereof,  said  motion  reading:  [245] 

^^To  the  Honorable  A.  F.  St.  Sure,  one  of 
the  judges   of  the  above  entitled  court: 

*^  Harold  M.  F.  Behneman  and  Gladys  M. 
Shores,  herein  referred  to  as  'Respondents', 
hereby  appear  speciall}^,  for  the  purpose  of 
this  motion  only,  and  move  the  Honorable, 
the  above  entitled  court  to  stay  all  further 
proceedings  herein  as  to  them,  and  each  of 
them,  with  reference  to  that  certain  order  en- 
titled 'Order  Fixing  Time  for  Hearing  of  Pe- 
tition; Appointing  Special  Master;  and  Re- 
ferring Petition  and  Other  Matters  to  Special 
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Master'  issued  herein  l)y  Honorable  A.  F.  St. 
Sure,  one  of  the  judges  of  the  above  entitled 
court,  on  March  3,  1941  until  such  time  as  the 
said  court  in  the  above  entitled  proceeding  shall 
have  acquired  jurisdiction  of  the  persons  of 
said  Harold  M.  F.  Behneman  and  said  Gladys 
M.  Shores. 

^^This  motion  is  based  upon  the  o'round  that 
this  court  has  acquired  no  jurisdiction  over 
the  persons  of  said  Harold  M.  F.  Behneman 
and  said  Gladys  M.  Shores  in  this  proceeding 
through  the  service  upon  them,  or  either  of 
them,  of  any  process,  order  to  show  cause,  or 
other  notice  as  required  by  law. 

^^This  motion  will  be  based  upon  all  of  the 
records,  papers  and  files  herein. 

** Dated:  March  5,  1941. 

^^BYRNE,  LAMSOX  & 

JORDAN 
^^PAUL  S.  JORDAN, 

'^Attorneys  for  Harold  M. 
F.  Behneman  and  Gladys 
M.  Shores,  appearing  herein 
specially." 

(See  said  motion,  notice  of  motion,  and  order 
referring  said  motion  to  special  master,  all  among 
the  records  in  the  office  of  the  (^lerk  of  this  Court.) 

[246] 

On  March  11,  1941,  there  was  filed  in  the  above 
entitled  })roceeding,  the  following  verified  petition 
for  order  restraining  and  staying  pending  actions: 
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^^The  petition  of  Hendy  Realization  Co.  (for- 
merly The  Joshua  Hendy  Iron  Works),  a  cor- 
poration, A.  J.  Mayman,  C.  B.  Moores,  E.  H. 
Price,  W.  R.  Bassick,  E.  N.  Hyland,  and  Morris 
Levit  respectfully  alleges  and  shows: 

^^Petitioners  incorporate  herein  as  fully  as 
though  herein  set  forth  at  length  the  allegations 
contained  in  the  ^Petition  for  Order  Aiding, 
Enforcing,  Effectuating,  and  Protecting  the 
Adjudication,  Order,  and  Decree  of  the  Above 
Entitled  Court  Confirming  Plan  of  Reorgan- 
ization and  Directing  Reorganization  of  Debtor 
Pursuant  Thereto,  and  Preventing  and  En- 
joining the  Threatened  Interference  with  and 
defeat  of  Said  Adjudication,  Order,  and  De- 
cree and  the  Jurisdiction  of  the  Above  Entitled 
Court'  on  file  in  the  above  entitled  proceedings. 

^'11. 

*^That  at  the  time  of  the  filing  of  said  peti- 
tion an  action  was  pending  in  the  Superior 
Court  of  the  State  of  California  in  and  for 
the  City  and  County  of  San  Francisco,  num- 
bered therein  299573,  entitled  ^Harold  M.  F. 
Behneman,  plaintiff,  vs.  Hendy  Realization 
Co.,  et  al.,  defendants,'  in  which  said  action 
Messrs.  Byrne,  Lamson  &  Jordan  of  San  Fran- 
cisco, California,  in  said  District,  are  the  at- 
torneys of  record  for  the  plaintiff;  that  at  the 
time   of  the  filing  of  said  petition   an   action 
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was  pending  in  the  Superior  Court  of  the  State 
of  California  in  and  for  the  City  and  Count}' 
of  San  Francisco,  numbered  therein  299911, 
entitled  ^Gladys  M.  Shores,  plaintiff,  vs.  Plendy 
Realization  Co.,  et  al.,  defendants,'  in  wliieh 
said  action  Messrs.  Bynie,  Lamson,  [247]  & 
Jordan  of  San  Francisco,  California,  in  said 
District,  are  the  attorneys  of  record  for  the 
plaintiff;  that  on  or  about  February  25,  1941, 
an  action  was  instituted  by  Harold  M.  Behne- 
nian  in  the  Superior  Court  of  the  State  of  Cali- 
fornia in  and  for  the  City  and  County  of  San 
Francisco,  numbered  therein  300741,  entitled  *In 
the  Matter  of  the  Voluntary  Winding  Up  and 
Dissolution  of  Hendy  Realization  Co.,  a  corpora- 
tion,' in  which  said  action  Messrs.  Byrne,  l^am- 
son  &  Jordan  of  San  Francisco,  California,  in 
said  District,  are  the  attorneys  of  record  for 
Harold  M.  F.  Behneman;  and  that  said  actions, 
and  each  of  them,  are  still  pending  therein. 

**That  if  said  actions  are  allowed  to  ])roceed 
irreparable  injury  and  damage  will  be  done  to 
your  petitioners,  and  each  of  them;  and  that 
said  actions  constitute  and  are  an  unwarranted 
and  im])roper  attack  and  attempted  iiifringe- 
ment  of  the  sole  and  exclusive  jurisdiction  of 
the  above  entitled  court  and  its  Order  dated 
March  24,  1936,  as  more  fully  ^ei  forth  in  said 
petition    hereinabove    referred    to    and    incor- 
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porated  herein,  and  constitute  and  are  an  un- 
warranted and  improper  attempt  to  prevent 
and  interfere  with,  and  an  attack  upon,  the 
enforcement  and  effectuation  of  said  Order  and 
Decree,  and  to  defeat  said  Order  and  Decree 
and  its  purposes  and  the  rights  and  advantages 
adjudged  and  granted  thereby.  That  if  such 
actions  are  allowed  to  proceed  Harold  M.  F. 
Behneman  and  Gladys  M.  Shores,  and  each  of 
them,  threaten  to  continue  their  attack  upon, 
and  their  endeavor  to  prevent  and  nullify  the 
enforcement  and  effectuation  of,  the  Order  of 
the  above  entitled  court  dated  March  24,  1936; 
and  that  petitioners  have  no  adequate  remedy 
at  law,  and  that  such  [248]  actions  and  attack 
upon  the  Order  of  the  above  entitled  court 
dated  March  24,  1936,  are  of  such  nature  as 
to  cause,  unless  stayed  and  restrained,  great, 
immediate,  and  irreparable  injury  to  petitioners 
and  to  defeat  the  terms  and  spirit  of  said  Order 
and  Decree  of  the  above  entitled  court  dated 
March  24,  1936. 

^^That  the  determination  of  the  effect  of, 
and  the  enforcement  and  effectuation  of,  said 
Decree  dated  March  24,  1936,  are  within  the 
sole  and  exclusive  jurisdiction  and  the  exclusive 
province  of  the  above  entitled  court  as  more 
fully  set  forth  in  said  petition,  and  that  this 
is  a  proper  case  for  the  above  entitled  court 
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to  issue  its  Order  staying  and  restraining  said 
actions  pending  the  hearing  upon  said  peti- 
tion; and  that  no  previous  application  has  been 
made  to  this  or  any  other  court  for  the  stay 
herein  asked. 

^'Wherefore,  petitioners  pray  that  the  above 
entitled  court  make  its  Order  staying  and  re- 
straining Harold  M.  F.  Behneman  and  Gladys 
M.  Shores,  and  their  said  attorneys,  aq:ents, 
and  servants,  and  each  of  them,  and  all  other 
persons,  and  said  Superior  Court  of  the  State 
of  California  in  and  for  the  Citv  and  Countv 
of  San  Francisco,  from  proceeding  or  taking  any 
further  proceedings  in  said  actions  pending  the 
further  Order  of  the  above  entitled  court ;  and 
for  such  other  and  further  relief  as  may  be  meet 
and  proper  in  the  premises. 

^*  Respectfully  submitted, 

^^HENDY  REALIZATION  CO. 

(formerly    The    Joshua    Hendy 
Iron  Works),  a  corporation. 

^^By  C.  B.  MOORES, 

Vice-President  [249] 
^^A.  J.  MAYMAN 
''C,  B.  MOORES 
^^E.  H.  PRICE 
^'W.  R.  BASSICK 
^^E.  H.  HYLAND 
^^MORRIS  LEVIT 
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^^  STANLEY  PEDDER  &  KENNETH 

FERGUSON 
^^PILLSBURY,  MADISON  &  SUTRO 
^^LONG  &  LEVIT 

^^ Attorneys  for  Petitioners.'' 

(Verification  omitted  for  sake  of  brevity.) 

(See  original  of  said  last  mentioned  petition  on 
file  in  the  office  of  the  Clerk  of  this  Court.) 

Thereafter,  and  on  said  March  11,  1941,  the  court 
issued  the  following  order: 

^^Upon  reading  and  filing  the  verified  peti 
tion  of  Hendy  Realization  Co.  (formerly  The 
Joshua  Hendy  Iron  Works),  a  corporation,  A. 
J.  Mayman,  C.  B.  Moores,  E.  H.  Price,  W.  R. 
Bassick,  E.  M.  Hyland,  and  Morris  Levit,  and 
the  other  petitions,  files,  and  all  proceedings 
herein;  and  this  court  being  satisfied  that  this 
is  a  proper  case  therefor: 

^^It  is  Ordered,  Adjudged,  and  Decreed  that 
Harold  M.  F.  Behneman  and  Gladys  H.  Shores 
and  Messrs.  Byrne,  Lamson  &  Jordan,  their 
attorneys,  and  their  agents  and  servants,  and 
each  of  them,  and  all  other  persons,  and  [250] 
the  Superior  Court  of  the  State  of  California 
in  and  for  the  City  and  County  of  San  Fran- 
cisco, be,  and  they  hereby  are,  jointly  and  sev- 
erally restrained  and  enjoined  from  proceeding 
or  taking  any  further  proceedings,  pending  the 
further  Order  of  this  Court,  in  those  certain 
actions   and   proceedings   pending   in   the    Su- 
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perior  Court  of  the  State  of  California  in  and 
for  the  City  and  County  of  San  Francisco  en- 
titled and  numbered  therein  as  follows: 

**1.  That  certain  proceeding  numbered 
therein  299573,  entitled  ^Harold  M.  F.  Behne- 
man,  plaintiff,  vs.  Hendy  Realization  Co.,  et. 
al.,  defendants;' 

**2.  That  certain  proceeding  numbered 
therein  299911,  entitled  ^Gladys  M.  Shores, 
l)laintiff,  vs.  Hendy  Realization  Co.,  et.  al., 
defendants;'   and 

'^3.  That  certain  proceeding  numbered 
therein  300741,  entitled  *In  the  Matter  of  the 
Voluntary  Winding  Up  and  Dissolution  of 
Hendy  Realization  Co.,  a  corporation;'  which 
said  action  is  brought  on  the  petition  of  Harold 
M.  F.  Behneman. 

'*And  It  Is  Further  Ordered  that  said  Har- 
old M.  F.  Behneman  and  Gladys  M.  Shores,  and 
each  of  them,  show  cause  before  the  Hon.  Bur- 
ton J.  Wyman,  Special  Master  herein.  Room 
609,  1095  Market  Street,  San  Francisco,  Cali- 
fornia, on  the  12th  day  of  March,  1941,  at  the 
hour  of  two  o'clock,  P.  M.,  of  that  day,  or  as 
soon  thereafter  as  coimsel  can  be  heard,  why 
this  Order  restraining  and  staying  said  ])end- 
ing  actions  should  not  remain  in  full  force  and 
effect  until  the  final  determination  of  the  ^Peti- 
tion for  Order  Aiding,  Enforcing,  effectuating, 
and  Protecting  the  Adjudication,  Order,  and 
Decree  of  the  Above  Entitled  Court  Confirm- 
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iiig  Plan  of  Reorganization  and  Directing  Re- 
organization of  Debtor  Pursuant  Thereto,  and 
Preventing  and  Enjoining  the  Threatened  In- 
terference With  and  Defeat  of  Said  Adjudica- 
tion, Order,  and  Decree  and  the  Jurisdiction 
of  the  Above  Entitled  Court'  on  file  herein,  if 
any  [251]  such  cause  they  have. 

^^And  It  Is  Further  Ordered  that  notice  of 
this  Order  and  of  said  hearing  be  given  by 
delivering  a  copy  of  this  Order,  together  with 
a  copy  of  the  petition  therefor,  to  Messrs. 
Byrne,  Lamson  &  Jordan,  the  attorneys  of 
record  for  Harold  M.  F.  Behneman  and  Gladys 
M.  Shores  in  said  actions  on  or  before  March 
11,  1941 ;  the  time  for  service  being  hereby  thus 
shortened,  and  such  form  and  manner  of  notice 
being  hereby  determined  to  be  a  reasonable 
notice. 

^^ Dated:  March  11,  1941. 

^^A.  F.  ST.  SURE, 

^^  Judge  of  the  District  Court. 

(Recommendation  of  special  master  omitted 
for  sake  of  brevity.) 

(See  original  of  said  last  referred-to  order  on 
file  in  the  office  of  the  Clerk  of  this  Court.) 

The  filing  of  said  last  mentioned  order  was  fol- 
lowed, on  March  17,  1941,  by  a  motion  to  dismiss 
petitions  and  to  vacate  and  dissolve  temporary  in- 
junctions,  said  referred-to  motion   reading: 
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''Harold  M.  F.  Belmeman  and  Gladys  M. 
Shores,  herein  referred  to  as  Respondents,  re- 
serving all  objections  to  the  jurisdiction  of 
the  above  entitled  court  over  their  persons,  as 
set  forth  in  their  joint  Motion  to  Stay  Pro- 
ceedings filed  herein  on  March  6,  1941,  hereby 
move  the  Honorable,  the  above  entitled  court, 
for  an  order  dismissing  the  petition  heretofore 
filed  in  the  above  captioned  proceedings  on 
February  19,  1941,  entitled  'Petition  for  Or- 
der Aiding,  Enforcing,  Effectuating  and  Pro- 
tecting the  Adjudication,  Order  and  Decree  of 
the  Above  Entitled  Court  Confirming  Plan  of 
Reorganization  and  Directing  Reorganization 
[252]  of  Debtor  Pursuant  Thereto,  and  Pre- 
venting and  Enjoining  the  Threatened  Inter- 
ference With  and  Defeat  of  Said  Adjudication, 
Order  and  Decree  and  the  Judisdiction  of  the 
Above  Entitled  Court,'  and  for  an  order  dis- 
missing the  petition  filed  in  the  above  cap- 
tioned proceedings,  on  March  11,  1941,  entitled 
'Petition  for  Order  Restraining  and  Staying 
Pending  Actions,'  and  for  an  order  dissolving 
and  vacating  the  order  of  the  above  entitled 
court,  duly  made  and  entered  herein  on  March 
11,  1941,  entitled  'Order  Restraining  and  Stay- 
ing Pending  Actions.' 

**This  motion  will  be  made  u])on  the  ground 
that  the  a])ove  entitled  court  lacks  jurisdiction 
in  this  proceeding  over  the  issues  raised  by,  and 
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the  subject  matter  referred  to  and  described 
in,  said  above  mentioned  petitions  filed  herein 
on  February  19,  1941  and  on  March  11,  1941, 
or  to  grant  the  relief  prayed  for  in  said  peti- 
tions, or  either  of  said  petitions,  and  upon 
the  further  ground  that  neither  of  said  peti- 
tions states  a  claim  aganist  Harold  M.  F.  Beh- 
neman  and  Gladys  M.  Shores,  or  either  of 
them,  upon  which  relief  can  be  granted. 

^^This  motion  will  be  based  upon  documen- 
tary evidence  to  be  introduced  at  the  time  of 
the  hearing  on  this  motion,  and  upon  all  of  the 
records,  papers  and  files  herein. 

^^Dated:  March  17th,  1941. 

^^BYRNE,  LAMSON  &  JORDAN 
^^PAUL  S.  JORDAN 

^'Attorneys  for  Harold  M.  F. 
Behneman  and  Gladys  M. 
Shores,  herein  referred  to  as 
Respondents." 

(Notice  of  Motion  attached  to  said  last  men- 
tioned motion  omitted  for  sake  of  brevity.) 

(See  original  of  said  last  referred-to  motion 
which  is  handed  up  herewith  as  a  part  of  this 
certificate  and  report.)   [253] 

Other  Matters  Shown  by  the  Record  Herein 

On  October  22,  1935,  there  was  filed  herein  the 
following  acceptance  of  plan  of  reorganization: 


322  Gladys  M.  Shores  et  ah  vs. 

*' United  States  of  America, 
**  District  of  Puerto  Rico — ss. 

*'The  undersigned,  being  duly  sworn,  deposes 
and  says : 

**That  affiant  hereby  accepts  the  plan  for  the 
reorganization  of  The  Joshua  Hendy  Iron 
Works,  debtor  corporation,  pursuant  to  Section 
77B  of  the  Bankruptcy  Act,  filed  in  the  above 
entitled  proceeding  on  September  25,  1935,  and 
duly  noticed  to  be  considered  and  heard  before 
the  Honorable  W.  A.  Beasly,  Special  Master, 
on  October  16,  1935. 

G.  M.  S. 

^^  Affiant  is  the  owner  of  607  shares  of  the 
capital  stock  of  the  debtor  corporation,  which 
the  undersigned  acquired  without  reference  to 

July  1,  1934     G.  M.  S. 
said  plan  prior  to  May  17^  1082,  and  the  interest 
of  the  undersigned  will  be  affected  by  said  plan. 

^^ GLADYS  M.  SHORES 

^^  Subscribed  and  sworn  to  before  me  this 
11th  day  of  October,  1935  at  San  Juan,  Puerto 
Rico. 

[Seal]  LULU  G.  DONOHUE 

Clerk  of  Dist.  Court  U.  S.  for  P.  R/' 

(See  original  thereof  on  file  in  the  office  of  the 
Clerk  of  this  Court.) 
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There  also  was  filed  on  October  22,  1935,  by 
Messrs.  Byrne,  Lamson  &  Jordan  on  behalf  of  Har- 
old M.  F.  Behneman,  the  following  objection: 

^^  Comes  now  Harold  M.  F.  Behneman,  the 
largest  stockholder  of  the  debtor  corporation, 
and  objects  to  G-2  of  [254]  the  re-organization 
plan  heretofore  submitted  upon  the  groimds 
that  the  said  plan  contemplates  the  taking  of 
stockholders'  property  and  giving  it  to  others; 
that  there  is  no  authority  for  such  disposition 
of  stockholders'  property  under  77-B  of  the 
National  Bankruptcy  Act;  that  if  the  provi- 
■  sions  of  said  Bankruptcy  Act  do  so  provide, 
such  action  is  contrary  to  the  due  process  clause 
of  the  Constitution  of  the  United  States;  and 
that  said  plan  of  so  disposing  of  stockholders' 
interests  is  inequitable  and  without  considera- 
tion. 

^^ Dated:  October  21,  1935. 

^^BYRNE,  LAMSON  &  JORDAN 

^^ Attorneys  for  Stockholder  Specified" 

(See  original  thereof  on  file  in  the  office  of  the 
Clerk  of  this  Court.) 

It  also  is  respectfully  suggested  that  the  court 
take  note  of  Certificate  and  Report  of  Special 
Master  Relative  to  Confirmation  of  Plan  of  Reor- 
ganization and  Directing  Reorganization  of  Debtor 
Corporation  filed  herein  on  February  19,  1936,  and 
also  Brief  of  Harold  M.  F.  Behneman  on  Objec- 
tions to  Plan  of  Reorganization,  by  Messrs.  Byrne, 
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Lamson  &  Jordan,  which  was  filed  with  the  special 
master  on  January  6,  1936,  (now  on  file  with  the 
Clerk  of  this  Court),  wherein  on  pages  5  and  6  the 
subject  of  ^^successful  rehabilitation  of  the  com- 
pany's affairs''  is  discussed. 

At  the  time  of  the  hearing  held  before  me  I  w'as 
attended  upon  by  L.  D.  Byrne,  Esq.,  and  Paul  S. 
Jordan,  Esq.,  of  the  firm  of  Byrne,  Lamson  &  Jor- 
dan, representing  said  respondents,  and  Kenneth 
Ferguson,  Esq.,  one  of  the  attorneys  for  the  peti- 
tioners herein. 

During  said  hearing,  which,  for  the  most  part, 
was  devoted  to  discussions  of  the  law  involved, 
there  were  offered  in  evidence  the  following  docu- 
ments: [255] 

(1)  Certified  copy  of  Complaint  for  Declara- 
tory Relief;  For  Injunctive  Relief,  and  For  Can- 
cellation of  Certain  Stock  Certificates,  in  state  court 
action  No.  299573,  marked  '* Respondents'  No.  1, 
3/18/41,  B.J.W.,  R."; 

(2)  Certified  copy  of  Complaint  for  Declara- 
tory Relief;  For  Injunctive  Relief,  and  For  Can- 
cellation of  Certain  Stock  Certificates,  in  state  court 
action  No.  299911,  marked  ''Respondents'  No.  2, 
3/18/41,  B.J.W.,  R.",  and 

(3)  Certified  copy  of  Shareholder's  Petition  for 
Court  Supervision  Over  the  Voluntary  Winding  up 
of  Corporate  Affairs,  in  state  court  action  No. 
300741,  marked  ''Respondent'  No.  3,  3/18/41, 
B.J.W.,  R." 
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DISCUSSION  BY  AND  OPINION  OF 
SPECIAL  MASTER 

The  controversies  before  the  court  arise  in  a 
13roceprlirig  which  was  begun,  and  still  is,  luider  the 
jjrovisions  of  Section  77B  of  the  Bankruptcy  Act. 
It  therefore  is  necessary  to  look  to  this  section  for 
guidance  in  determining  what  course  the  court 
should  pursue  in  dealing  with  the  questions  now 
involved. 

In  the  first  place,  it  is  declared,  in  part,  by  sub- 
division (a)  of  said  section,  ^^Upon  the  filing  of 
*  *  *  a  petition  or  answer  the  judge  shall  enter  an 
order  either  approving  it  as  properly  filed  under 
this  section  if  satisfied  that  such  petition  or  answer 
complies  with  this  section  and  has  been  filed  in  good 
faith,  or  dismissing  it.  If  the  petition  or  answer 
is  so  approved,  an  order  of  adjudication  in  bank- 
ruptcy shall  not  be  entered  and  the  court  in  which 
such  order  approving  the  petition  or  answer  is  en- 
tered shall,  during  the  pendency  of  the  proceedings 
under  this  section,  have  exclusive  jurisdiction  of 
the  debtor  and  its  x>i^c>perty  wherever  located  for 
the  purposes  of  this  section,  and  shall  have  and  may 
exercise  all  the  powers,  not  inconsistent  with  this 
section,  which  a  Federal  court  would  have  had  it 
appointed  a  receiver  in  equity  of  the  property  of 
the  debtor  by  reason  of  its  in-  [256]  ability  to  pay 
its  debts  as  they  mature. '^ 

Secondly,  it  is  provided  in  subdivision  (f)  7, 
<ivf  ^  *  Upon  confirmation  of  the  plan  by  the  judge, 
the  debtor  and  other  corporation  or  corporations 
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oriL^aiiizcMl  or  to  he  organized  i'or  the  purpose  of 
carrying-  out  the  plan,  shall  have  full  power  and 
authority  to  put  into  effect  and  carry  out  the  plan 
and  the  orders  of  the  judge  relative  thereto/' 

And  lastly,  subdivision  (o)  of  said  section  pro- 
vides, ^^In  proceedings  under  this  section  and  con- 
sistent with  the  provisions  thereof,  the  jurisdiction 
and  ])owers  of  the  court,  the  duties  of  the  debtor 
anfl  the  rights  and  liabilities  of  creditors,  and  of 
all  ])er8ons  vWtli  respect  to  the  debtor  and  its  prop- 
erty, shall  be  the  same  as  if  a  voluntary  petition  for 
adjudication  had  been  filed  and  a  decree  of  adjudi- 
cation had  been  entered  on  the  day  when  the  debt- 
or's petition  or  answer  was  approved/' 

I.  There  is  one  proposition  as  to  which  I  am 
absolutely  certain,  and  that  is  that  this  court,  inas- 
much as  ^^the  duties  of  the  debtor  and  the  rights  and 
liabilities  of  creditors,  and  of  all  persons  with  re- 
spect to  the  dehtor  and  its  p7^opeTty*  shall  be  the 
same  as  if  a  voluntary  petition  for  adjudication  had 
been  filed  and  a  decree  of  adjudication  had  been 
entered  on  the  day  when  the  debtor's  petition  or 
answer  was  approved,"  has  the  jurisdictional  power 
to  deal  with  the  matters  referred  to  in  the  two 
I)etitions  now  before  the  court  for  consideration. 

See  Holmes  v.  Rowe,  (CCA.  9)  97  F.  (2d)  537. 

In  other  words,  it  is  my  unqualified  opinion  that 
]io  successful  contention  can  })e  made  that  this  court 
by  entering  the  final  decree  in  the  debtor  proceeding 


Italics  in  this  opinion  are  by  the  Special  Master. 
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here  under  consideration  deprived  itself  of  the  right 
to  defend  said  final  decree,  to  say  what  it  meant, 
or  of  the  right  to  deny  to  any  other  court,  except 
a  Federal  Appellate  Court,  the  possibility  of  mak- 
ing a  finding  and  decree  which  might  put  a  dif- 
[257]  ferent  interpretation  upon  said  final  decree 
of  this  court  from  what  would  be  found  and  de- 
creed in  said  last  mentioned  court.  In  the  language 
of  In  re  Home  Discount  Co.,  147  F.  552,  ^'The  law 
does  not  make  *  *  *  weaklings  of  courts  of  bank- 
ruptcy. They  have  ample  power  to  protect  the 
bankrupt  in  the  enjo}anent  of  all  his  rights,  and  to 
frustrate  the  efforts  of  those  who  seek  to  defeat 
the  practical  enjoyment  of  them.'' 

II.  It  is  next  necessary  to  answer  the  question 
as  to  whether  or  not  this  court  has  jurisdiction  over 
the  respondents  Behneman  and  Shores.  In  this  con- 
nection I  am  of  the  unqualified  opinion  that  the 
court  has  such  jurisdiction: 

(a)  Because  both  of  these  respondents  origi- 
nally became  participants  in  this  debtor  proceeding 
a  long  time  ago,  (see  pages  320  to  323  hereof),  and 
became  bound  by  the  order  of  confirmation.  See 
subdivision  (g)  which  reads,  ^'Upon  such  confirma- 
tion the  provisions  of  the  plan  and  of  the  order 
of  confirmation  shall  be  binding  upon  (1)  the  debt- 
tor,  (2)  all  stockholders  thereof,  including  those 
who  have  not,  as  well  as  those  who  have,  accepted 
it,  and  (3)  all  creditors,  secured  or  unsecured, 
whether  or  not  affected  by  the  plan,  and  whether 
or  not  their  claims  shall  have  been  filed,  and,  if 
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filed,  whetlior  or  not  approved,  including  creditors 
wlio  liave  not,  as  well  a.s  those  who  have,  accepted 
it,''  and  also  subdivision  (h)  which  reads,  ^^Upon 
final  confirmation  of  the  plan,  the  debtor  and  other 
coi'poration  or  cor})oi'ations  organized  or  to  be  or- 
ganized lor  the  i)urpose  of  carrying  out  the  plan, 
shall  have  full  power  and  authority  to,  and  shall 
])ut  into  effect  and  carry  out  the  plan  and  the  ordei^ 
of  the  judge  relative  thereto,  imder  and  subject  to 
the  supei'vision  and  control  of  the  judge,  and  the 
l)roperty  dealt  with  by  the  plan,  when  transferred 
and  conveyed  by  the  trustee  or  trustees  to  the  debtor 
or  the  other  corporation  or  corporations  provided 
for  by  the  jJan,  or,  if  no  trustee  has  been  appointed, 
when  retained  by  the  debtor  pursuant  to  the  plan  or 
transferred  by  it  to  the  other  [258]  corporation  or 
corporations  i)rovided  for  by  the  plan,  shall  be 
free  and  clear  of  all  claims  of  the  debtor,  its  stock- 
holders and  creditors,  except  such  as  may  consist- 
ently with  the  provisions  of  the  plan  be  reserved 
in  the  order  confirming  the  plan  or  directing  such 
transfer  and  conveyance  or  retention,  and  the  court 
may  direct  the  trustee  or  trustees,  or  if  there  be  no 
trustee,  the  debtor  and  any  mortgagee,  the  trustee 
of  any  obligation  of  the  debtor,  and  all  other  proper 
and  necessary  parties,  to  make  any  such  transfer 
or  conveyance,  and  may  direct  the  debtor  to  join 
in  any  such  transfer  or  convevance  made  bv  the 
trustee  or  trustees.  Upon  the  termination  of  the 
])roceedings  a  final  decree  shall  be  entered  dis- 
charging  the   trustee   or   trustees,    if   any,   making 
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such  provisions  as  may  be  equitable,  by  way  of 
injunction  or  otherwise,  and  closing  the  case.  Such 
final  decree  shall  discharge  the  debtor  from  its 
debts  and  liabilities,  and  shall  terminate  and  end 
all  rights  and  interests  of  its  stockholders,  except 
as  provided  in  the  plan  or  as  may  be  reserved  as 
aforesaid/^ 

(b)  Because,  even  though  this  court  theretofore 
never  had  obtained  jurisdiction  over  the  persons  of 
said  respondents  in  the  particular  proceedings  now 
under  consideration,  it  did  so  when,  through  their 
attorneys,  Messrs.  Byrne,  Lamson  &  Jordan,  they 
came  into  these  proceedings,  and,  despite  the  fact 
that  they  purported  ta  he  appearing  specially, 
asked  ^^the  above  entitled  court  to  stay  all  further 
proceedings  herein  as  to  them,  and  each  of  them, 
with  reference  to  that  certain  order  entitled  ^  Order 
Fixing  Time  for  Hearing  of  Petition;  Appointing 
Special  Master;  and  Referring  Petition  and  Other 
Matters  to  Special  Master'  issued  herein  by  Honor- 
able A.  F.  St.  Sure,  one  of  the  judges  of  the  above 
entitled  court,  on  March  3,  1941,  until  such  time 
as  the  said  court  in  the  above  entitled  proceeding 
shall  have  acquired  jurisdiction  of  the  persons  of 
said  Harold  M.  F.  Behneman  and  said  Gladys  M. 
Shores.''  [259] 

In  this  connection,  see  Ruckstell  Sales  &  Mfg.  Co. 
V.  Starr  Transmission  Corp.  (B.C.,  S.B.,  Calif.) 
13  F.  (2d)  478,  480,  wherein  it  was  held  that  even 
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thoug'li  tlie  appeavanoe  was  designated  as  '' special' ' 
it  in  law  was  '^general"  where  a  stay  of  proceedings 
was  requested. 

(c)  Because  even  though  this  court  theretofore 
never  had  obtained  jurisdiction  over  the  persons 
of  said  respondents,  it  did  so  when,  through  their 
attorneys,  Messrs.  Byrne,  Lamson  &  Jordan,  they 
came  into  this  proceeding,  and,  despite  the  fact  that 
they  purported  to  be  appearing  specially,  moved 
the  above  entitled  court  for  a  dismissal  of  the  peti- 
tions hereinbefore  referred  to  **upon  the  gromid 
that  the  above  entitled  court  lacks  jurisdiction  in 
this  proceeding  over  the  issues  raised  by,  and  the 
subject  matter  referred  to  and  described  in,  said 
above  mentioned  petitions  filed  herein  on  February 
19,  1941  and  on  March  11,  1941,  or  to  grant  the 
relief  prayed  for  in  said  petitions,  or  either  of 
said  petitions,  and  upon  the  further  ground  that 
neither  of  said  petitions  states  a  claim  against  Har- 
old M.  F.  Behneman  and  Gladvs  M.  Shores,  or 
either  of  them,  upon  which  relief  can  be  granted.'' 

See  Elliott  v.  Lawhead  (S.  Ct.,  Ohio)  1  N.E.  577, 
580,  43  Ohio  St.  171,  176,  wherein  the  court  said, 
''The  overruling  of  the  motion  to  dismiss  is  as- 
signed as  error.  This  motion  assigns  two  reasons 
why  it  should  be  granted:  First,  want  of  legal  and 
})roper  service;  and,  second,  because  the  court  had 
no  jurisdiction  of  tlie  suhject-matter.  This  last 
ground  was  in  the  nature  of  a  demurrer  to  the  juris- 
diction of  the  couit,  and  was  in  itself  an  appearance 
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in  the  case.  It  amounted  to  a  waiver  of  service,  and 
gave  the  court  jurisdiction  over  the  person  of  de- 
fendant. It  is  true,  the  defendant  ^  comes  for  the 
purpose  of  filing  this  motion,  and  for  no  other  pur- 
pose ; '  and  had  the  motion  been  confined  to  the  want 
of  proper  service  it  would  not  have  operated  as  an 
appearance.  [260]  It  was  not  so  limited,  but  em- 
braced an  additional  reason,  to-wit,  the  right  of  the 
court  to  hear  and  determine  the  subject  matter.  The 
rule  is  that  where  a  defendant  appears  solely  for 
the  purpose  of  objecting  to  the  jurisdiction  of  the 
court  over  his  person,  such  motion  is  not  a  volun- 
tary appearance  of  defendant  which  is  equivalent  to 
service.  Where,  however,  the  motion  involves  the 
merits  of  the  case  made  in  the  petition,  the  rule  is 
otherwise.  Handy  v.  Insurance  Co.,  37  Ohio  St.  366 ; 
Mahohn  v.  Marshall,  29  Ohio  St.  611.  Here  one  of 
the  groimds  of  objection,  as  raised  first  by  the  mo- 
tion and  afterwards  by  the  demurrer,  was  that  de- 
fendant was  not  liable  in  that  court;  or,  in  other 
words,  the  court  had  no  jurisdiction  over  her  a^  a 
married  woman  to  grant  the  relief  prayed  for.  This 
was  a  waiver  of  service,  or  a  voluntary  appearance 
of  defendant  equivalent  to  service." 

See,  also.  King  v.  Ingels,  (S.  Ct.  Kans.)  250  Pac. 
306,  307.  In  that  case  the  couii:  stated,  ^^  .  .  if  de- 
fendant .  .  .  had  limited  their  motion  to  quash  to 
a  simple  challenge  of  the  court  ^s  jurisdiction,  the 
ruling  of  the  trial  court  in  their  favor  might  have 
been  unassailable. 
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*'But  tliosc  (lefendcuits  did  not  so  limit  the  reci- 
tals of  their  motion  to  quash.  They  pleaded: 

''  'The  })etition  herein  fails  to  state  any  cause  of 
act i 0)1  against  the  said  ....  and  these  defendants  or 
any  of  them.' 

*'The  italicized  recital  in  this  pleading  was  in 
substance  a  demurrer  to  plaintiffs'  petition.  It 
raised  a  question  of  law  on  the  merits  of  the  action, 
aiid  invoked  the  judgment  of  the  court  thereon;  and 
in  coiisequence  the  filing  of  such  a  pleading  had  the 
effect  of  a  general  appearance.'' 

The  rule  as  to  a  general  appearance  is  thus  stated 
in  4  Cor])us  Juris,  1333,  [§27]:  ^^Broadly  stated, 
any  action  on  the  part  of  a  defendant,  except  to 
object  to  the  jurisdiction  over  his  person  which  rec- 
ognizes the  case  as  in  court,  will  constitute  a  general 
appearance."  [261] 

As  was  said  by  ifr.  Justice  Holmes  in  Merchants 
Heat  &  Light  Co.  v.  Clow  &  Sons,  204  U.S.  286,  280, 
27  S.  Ct.  285,  286,  51  L.  Ed.  488,  490,  ^^  There  is 
some  difference  in  the  decisions  as  to  when  a  de- 
fendant becomes  so  far  an  actor  as  to  submit  to  the 
jurisdiction,  but  we  are  aware  of  none  as  to  the 
proposition  that  when  he  does  become  an  actor  in 
a  proper  sense  he  submits." 

In  the  language  of  Leonardi  v.  Chase  Nat.  Bank 
of  City  of  New  York,  (C.(\A.  2)  81  F.  (2d)  19,  20, 
(certiorari  denied  by  Supreme  Court  of  United 
States,  298  U.S.  677,  56  S.  Ct.  941,  80  L.  Ed.  1398), 
''A   general   appearance   is   entered   whenever   the 
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defendant  invokes  the  judgment  of  the  court  in  any 
way,  on  any  question  other  than  the  court's  juris- 
diction without  being  compelled  to  do  so  by  previous 
rulings  of  the  court  sustaining  jurisdiction. 

It  is  to  be  noted  that  when  respondents  made  their 
motion  for  dismissal,  based  in  part  on  the  ground 
that  ^^  neither  of  said  petitions  states  a  claim  against 
Harold  M.  F.  Behneman  and  Gladys  M.  Shores,  or 
either  of  them,  upon  which  relief  can  be  granted,'' 
no  ruling  theretofore  had  been  made  sustaining  the 
court's  jurisdiction  in  connection  with  the  peti- 
tions here  under  discussion,  and  hence  it  can  not 
be  contended  that  said  respondents  were  compelled 
to  use  said  last  mentioned  ground  as  a  basis  of  said 
motion. 

Findings  of  Fact  and  Conclusions  of  Law 
Based  upon  the  record  herein  I  find  and  conclude 
that  this  court  has  jurisdiction  over  the  subject 
matter  of  the  petitions  filed  herein  on  February  19, 
1941,  and  March  11,  1941,  and  that  said  court  has 
jurisdiction  over  the  persons  of  Harold  M.  F.  Beh- 
neman and  Gladys  M.  Shores,  and  over  each  of  their 
said  persons. 

I  also  find  and  conchide  that  said  respondents 
are,  and  each  of  them  is,  entitled  to  the  process  of 
this  court  to  have  produced  any  competent  evidence 
that  they,  or  either  of  them,  may  be  desirous  of 
offering,  whether  said  evidence  is  sought  to  be  given 
[262]  by  witnesses  orally  or  by  documentary  evi- 
dence, not  including  affidavits. 
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Recomniendatioiis  of  Special  Master 
I  tlierefore  respectfully  recommend  that  after  a 
hearing  lield  on  this  certificate  and  report,  the  court, 
in  effect,  make  its  order  that  said  motions  of  said 
respondents,  Harold  M.  F.  Behneman  and  Gladys 
M.  Shores,  and  of  each  of  them,  be  overruled,  and 
that  said  respondents,  and  each  of  them,  be  given  ten 
(10)  days  from  and  after  the  date  of  said  order 
within  wliich  to  make  response  upon  the  merits  to 
said  petitions  filed  herein  on  February  19,  1941, 
and  Marcli  11,  1941,  if  said  respondents,  or  either 
of  them,  be  so  advised,  and  that  the  hearing  on  said 
petitions,  upon  the  merits,  held  before  the  court 
directly  or  before  a  s])ecial  master,  be  fixed  in  said 
order  for  a  day  certain  in  accordance  with  the  con- 
dition of  the  court's  calendar  or  the  condition  of  the 
special  master's  calendar,  and  that  in  the  meantime 
the  restraining  order  and/or  restraining  orders  re- 
main in  full  force  and  effect  until  vacated  or  modi- 
fied bv  further  order  of  this  court,  after  notice  and 
hearing. 

Papers  Handed  Up  Herewith 
I  hand  up  herewith  the  following  papers: 

(1)  Motion  to  Dismiss  Petitions  and  to  Vacate 
and  Dissolve  Temporary  Injunction; 

(2)  Respondents'  Exhibit  No.  1  of  March  18, 
1941 — Certified  Copy  of  Complaint  for  Declaratory 
Relief;  For  Injunctive  Relief,  and  For  Cancellation 
of  Certain  Stock  Ceii:ificates; 

(3)  Respondents'  Exhibit  Xo.  2  of  March  18, 
1941 — Certified  Coj^y  of  Complaint  for  Declaratory 
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Relief:  For  Injunctive  Relief,  and  For  Cancellation 
of  Certain  Stock  Certificates; 

(4)  Respondents'  Exhibit  No.  3  of  March  18, 
1941 — Certified  Copy  of  Shareholder's  Petition  for 
Court  Supervision  [263]  Over  the  Voluntary  Wind- 
ing up  of  Corporation  Affairs ; 

(5)  Petitioners'  Memorandum  of  Points  and 
Authorities  in  Opposition  to  Respondents'  Motion 
to  Stay  Proceedings; 

(6)  Petitioners'  Supplemental  Memoranduna  of 
Points  and  Authorities  in  Opposition  to  Respond- 
ents' Motion  to  Stay  Proceedings,  and 

(7)  Letter  dated  March  21,  1941,  from  Byrne, 
Lamson  &  Jordan,  addressed  to  Burton  J.  Wjonan. 

Dated:  March  28th,  1941. 

Respectfully  submitted, 

BURTON  J.  WYMAN 
Special  Master 

[Endorsed] :  Filed  Mar.  28,  1941.  [264] 
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[Title  of  District  Court  and  Cause— No.  25937-S.] 

MOTION  TO  DISMISS  PETITIONS  AND  TO 
VACATE  AND  DISSOLVE  TEMPORARY 
INJUNC^TION. 

To  the  Honorable  A.  F.  St.  Sure,  one  of  the 
juds^es  of  the  above  entitled  court,  and  to  the  Hon- 
orable Burton  J.  Wyman,  Special  Master  herein: 

Harold  M.  F.  ]3ehneinan  and  Gladys  M.  Shores, 
herein  referred  to  as  Respondents,  reservin.2^  all  ob- 
jections to  the  jurisdiction  of  the  above  entitled 
court  over  their  persons,  as  set  forth  in  their  joint 
Motion  to  Stay  Proceedings  filed  herein  on  March 
[265]  6,  1941,  hereby  move  the  Honorable,  the  above 
entitled  court,  for  an  order  dismissing  the  petition 
heretofore  filed  in  the  above  captioned  proceedings 
on  February  19,  1941,  entitled  ^* Petition  for  Order 
Aiding,  Enforcing,  Effectuating  and  Protecting  the 
Adjudication,  Order  and  Decree  of  the  Above  En- 
titled Court  Confirming  Plan  of  Reorganization  and 
Directing  Reorganization  of  Debtor  Pursuant 
Thereto,  and  Preventing  and  Enjoining  the  Threat- 
ened Interference  With  and  Defeat  of  Said  Adjudi- 
cation, Order  and  Decree  and  the  Jurisdiction  of 
the  Above  Entitled  Court",  and  for  an  order  dis- 
missing the  petition  filed  in  the  above  captioned  pro- 
ceedings, on  March  11,  1941,  entitled  '^Petition  for 
Order  Restraining  and  Staying  Pending  Actions", 
and  for  an  order  dissolving  and  vacating  the  order 
of  the  al)ove  entitled  court,  duly  made  and  entered 
herein  on  March  11,  1941,  entitled  ''Order  Restrain- 
ing and  Staying  Pending  Actions". 
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This  motion  will  be  made  upon  the  ground  that 
the  above  entitled  court  lacks  jurisdiction  in  this 
proceeding  over  the  issues  raised  by,  and  the  subject 
matter  referred  to  and  described  in,  said  above 
mentioned  petitions  filed  herein  on  February  19, 
1941  and  on  March  11,  1941,  or  to  grant  the  relief 
prayed  for  in  said  petitions,  or  either  of  said  peti- 
tions, and  upon  the  further  ground  that  neither  of 
said  petitions  states  a  claim  against  Harold  M.  F. 
Behneman  and  Gladys  M.  Shores,  or  either  of  them, 
upon  which  relief  can  be  granted. 

This  motion  will  be  based  upon  documentary  evi- 
dence to  be  introduced  at  the  time  of  the  hearing 
on  this  motion,  and  upon  all  of  the  records,  papers 
and  files  herein. 

Dated :  March  17th,  1941. 

BYRNE,  LAMSON  &  JORDAN 
PAUL  S.  JORDAN 

Attorneys  for  Harold  M.  F. 
Behneman  and  Gladys  M. 
Shores,  herein  referred  to  as 
Respondents. 

[Endorsed] :  Filed  with  Special  Master  Mar.  17, 
1941. 

[Endorsed] :  Filed  Mar.  28,  1941.  [266] 
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In  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  City  and  County  of  San  Francisco 

No.  299573 

HAROLD  M.  F.  BEHNEMAN, 

Plaintiff, 
vs. 

HENDY  REALIZATION  CO.,  a  corporation  (for- 
merly The  Joshua  Hendy  Iron  Works),  A.  J. 
MAYMAN,  C.  B.  MOORES,  E.  PRICE,  A.  E. 
WEBBER  and  W.  R.  BASSICK,  individually 
and  as  the  Directors  of  Hendy  Realization  Co., 
ELMER  M.  HYLAND,  MORRIS  LEVIT, 
FIRST  DOE,  SECOND  DOE  and  THIRD 
DOE, 

Defendant. 

COMPLAINT  FOR  DECLARATORY  RELIEF; 
FOR  INJUNCTIVE  RELIEF,  AND  FOR 
CANCELLATION  OF  CERTAIN  STOCK 
CERTIFICATES. 

The  above  named  plaintiff  complains  of  the  above 
named  defendants,  and  each  of  them,  and  for  cause 
of  action  alleges : 

I 

At  all  of  the  times  herein  mentioned,  defendant 
Hendy  Realization  Co.  has  been  and  now  is,  a  cor- 
poration, duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Calif oiTiia;  prior 
to  on  or  about  December  4,  1940,  the  name  of  said 
corporation  was  The  Joshua  Hendy  Iron  Works, 
and  it  is  hereinafter  sometimes  referred  to  as  such ; 
on  or  about  said  last  mentioned  date,  said  corporate 
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name  was,  by  amendment  of  the  Articles  of  Incor- 
poration of  said  company,  changed  to  Hendy  Reali- 
zation Co. ;  said  company  will  hereinafter,  for  con- 
venience, some-  [267]  times  be  referred  to  as  the 
^ ^ Hendy  Co.' \ 

II 

Plaintiff  does  not  now  know  the  true  names  of 
the  defendants  herein  sued  under  the  fictitious  names 
of  First  Doe,  Second  Doe  and  Third  Doe,  but  prays 
that  when  said  true  names  are  ascertained  they  may 
be  inserted  herein  in  place  and  stead  of  said  ficti- 
tious names. 

Ill 

Since  on  or  about  March  24,  1936,  the  above 
named  defendants,  Mayman,  Moores,  Price,  Web- 
ber and  Bassick,  continuously  have  been,  and  now 
are,  the  duly  appointed,  qualified  and  acting  Direc- 
tors of  the  Hendy  Co. ;  from  on  or  about  March  24, 
1936,  and  continuously  thereafter  up  to  on  or  about 
November  15,  1940,  the  above  named  defendants, 
Bassick,  Hyland,  Levit,  First  Doe,  Second  Doe  and 
Third  Doe,  were  employees  of  Hendy  Co.  and  as 
such  were,  during  said  period,  fully  compensated 
for  services  rendered  to  said  corporation;  plaintiff 
is  informed  and  believes,  and  therefore  alleges,  that 
for  said  period  commencing  on  or  about  March  24, 
1936  and  ending  on  or  about  November  15,  1940, 
the  said  defendant  Bassick  was  continuously  the  duly 
appointed,  qualified  and  acting  President  and  Gen- 
eral Manager  of  Hendy  Co. ;  plaintiff  is  further  in- 
formed ad  believes,  and  therefore  alleges,  that  none 
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of  said  defendants  Hyland,  Levit,  First  Doe,  Second 
Doe  or  Third  Doe  were  officers  of  said  corporation 
at  any  time  during  said  last  mentioned  period. 

IV 

Plaintiff  is  now,  and  continuously  since  March 
24,  1936  has  been,  the  owner  of  six  himdred  twenty- 
two  and  one-quarter  (622"i/4)  shares  of  the  capital 
stock  of  Hendy  Co. 

V 

No  demand  has  ])een  made  by  plaintiff  upon  de- 
fendant [268]  Hendy  Realization  Co.  to  brin«'  this 
action,  for  the  reason  that  defendants  May  man, 
Moores,  Price,  Webber  and  Bassick  constitute  the 
entire  Board  of  Directors  of  said  corporate  defend- 
ant, and,  together  wdth  defendants  Hyland,  Levit, 
First  Doe,  Second  Doe  and  Third  Doe,  are  the  per- 
sons against  whom  relief  is  herein  sought ;  the 
making  of  demand  upon  said  defendants  Mayman, 
Moores,  Price,  Webber  and  Bassick,  as  the  Directors 
of  the  defendant  Hendy  Co.,  would  therefore  be  a 
useless  and  idle  act;  the  Hendy  Co.  has  accordingly 
been  named  as  a  party  defendant  herein,  and  this 
action  is  brought  for  and  on  behalf  of  said  cor])o- 
ration  and  all  stockholders  thereof,  other  than  de- 
fendants Bassick,  Hyland,  Levit,  First  Doe,  Second 
Doe  and  Third  Doe,  as  the  holders  of  the  twenty- 
two  himdred  twelve  and  one-half  (2212%)  shares 
of  said  corporation  distributed  to  them  in  the  man- 
ner and  under  the  circumstances  set  forth  in  Para- 
graph XV  of  this  complaint. 
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VI 

On  or  about  March  4,  1935,  The  Bank  of  Cali- 
fornia National  Association,  a  corporation,  Moore 
Dry  Dock  Company,  a  corporation,  and  Baker- 
Hamilton  &  Pacific  Company,  a  corporation,  as 
creditors  of  the  Hendy  Co.,  filed  a  joint  petition  in 
the  United  States  District  Court  for  the  Northern 
District  of  California,  Southern  Division,  for  the 
corporate  reorganization  of  said  company  under  the 
provisions  of  Section  77B  of  the  National  Bank- 
ruptcy Act;  on  March  21,  1935,  said  United  States 
District  Court,  being  satisfied  that  said  petition  was 
properly  filed  and  that  the  same  complied  in  all 
respects  with  the  provisions  of  said  Section  77B 
of  the  Bankruptcy  Act,  entered  its  order  approving 
said  petition  as  properly  filed  under  said  Section 
77B ;  the  proceedings  thus  commenced  in  said  United 
States  [269]  District  Court  were  entitled  ^^In  the 
Matter  of  The  Joshua  Hendy  Iron  Works,  a  cor- 
poration, Debtor'',  and  were  numbered  25937-S  in 
the  records  of  said  court. 

VII 

On  September  25,  1935,  the  above  mentioned  cred- 
itors of  the  Hendy  Co.  who  filed  the  original  peti- 
tion for  the  corporate  reorganization  of  said  com- 
pany, as  aforesaid,  together  with  Albertie  M.  Hendy, 
a  stockholder  of  said  company,  filed  in  said  reor- 
ganization proceedings  a  proposed  plan  for  the  reor- 
ganization of  said  company;  said  Plan  of  Reorgani- 
zation was  thereafter  fully  and  in  all  respects  ac- 
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cepted  by  creditors  and  stockholders  of  the  Heiidy 
Co.  whose  interests  were  affected  thereby,  as  re- 
quired  by  the  provisions  of  said  Section  77B  of  the 
Bankruptcy  Act,  and  on  March  24,  1936,  by  order 
duly  given  and  made  by  Hon.  A.  F.  St.  Sure,  one 
of  the  judges  of  said  United  States  District  Court, 
said  Plan  of  Reorganization  was  approved  and  con- 
firmed, and  the  Hendy  Co.,  as  the  debtor  in  said 
reorganization  proceedings,  was  authorized,  empow- 
ered and  directed  to  forthwith  reorganize  and  put 
into  effect  and  carry  out  the  provisions  of  said  Plan 
of  Reorganization  and  the  orders  of  said  United 
States  District  Court  relative  thereto. 

VIII 

At  the  time  of  the  approval  by  said  United  States 
District  Court  of  said  Plan  of  Reorganization,  as 
aforesaid,  there  were  forty-four  hundred  and 
twenty-five  (4425)  shares  of  the  capital  stock  of  the 
Hendy  Co.  outstanding,  and  the  said  company,  as 
of  July  31,  1935,  had  outstanding  obligations,  both 
secured  and  unsecured,  amounting  to  approximately 
Six  Hundred  Twenty-three  Thousand  One  Hundred 
Seventy  and  14/10()ths  Dollars  ($623,170.14) ;  under 
the  terms  of  said  Plan  of  Reorganization,  [270]  said 
obligations  were  reduced  by  from  ten  per  cent 
(10%)  to  fifteen  per  cent  (15%),  depending  u])on 
their  classification,  and  payment  of  all  of  said  obli- 
gations was  deferred  for  a  period  of  five  years;  the 
total  amount  of  said  obligations,  as  reduced  and 
deferred  under  said  Plan,  amounted  to  the  sum  of 
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Five  Hundred  Forty-nine  Thousand  Three  Hundred 
Seventeen  an  04/lOOths  Dollars   ($549,317.04). 

IX 

Paragraph  68  of  said  Plan  of  Reorganization  pro- 
vided as  follows : 

^^G.     Capital  stock. 

4425  shares  of  the  capital  stock  of  the  debtor 
corporation  are  now  outstanding,  said  shares 
having  a  book  value  of  $212,898.51,  but  no  actual 
value. 

In  consideration  of  the  extensions  granted  by 
the  creditors  and  of  the  reduction  of  their  claims 
in  the  sum  of  $73,853.06,  as  aforesaid,  the  stock- 
holders shall  appropriately  endorse  and  deliver 
the  stock  held  by  them  to  the  Board  of  Direc- 
tors of  the  debtor  corporation,  appointed  as 
hereinafter  provided,  to  be  held  by  said  Board 
as  follows ; 

1.  50%  of  the  shares  so  deposited  by  each 
stockholder  shall  be  held  in  trust  and  voted 
by  said  Board  for  a  period  of  5  years,  and 
thereafter  until  the  extended  obligations  are 
fully  paid,  so  as  to  leave  the  management  of 
the  debtor  corporation  during  such  period  in 
the  hands  of  its  creditors.  The  Board  shall 
have  full  power  to  vote  said  stock,  including 
the  power  to  vote  for  a  reorganization  of  the 
capital  structure  of  the  debtor  corporation 
so  as  to  provide,  at  any  time,  for  an  issue  of 
one  or  more  classes  of  preferred  stock  and 
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the  exchange  therefor  of  any  part  or  all  of  tlic 
unsecured  liabilities  of  the  debtor  corporation. 
Upon  the  exi)iration  of  5  years  and  the  pay- 
ment in  full  of  the  extended  obligations,  such 
shares  shall  be  returned  to  their  respective 
owners. 

2.  The  remaining  50%  of  the  shares  so  de- 
livered by  each  stockholder  shall  be  held  by 
said  Board  free  and  clear  of  any  claim,  right, 
title  or  interest  therein  by  such  stockholder, 
to  be  distributed  by  said  Board,  in  its  sole 
discretion,  either  in  whole  or  in  part,  to  the 
managing  officers  thereof,  as  a  reward  for 
management  and  the  successful  rehabilitation 
of  the  company's  affairs."  [271] 

X 

Paragraph  8  of  said  Plan  of  Reorganization  ]^ro- 
vided  in  part  as  follows : 

^^8.     Effect. 

While  this  plan  of  reorganization  will  not 
expunge  any  of  the  liabilities  of  the  debtor 
corporation  by  transferring  them  into  capital, 
it  will  definitely  postpone  the  payment  of  ]>oth 
principal  and  interest  on  prereceivershi])  obli- 
gations (excepting  from  proceeds  of  assets  al- 
ready allocated  as  security  and  therefore  not 
avail a])le  for  working  capital)  for  a  sufficiently 
long  period  to  give  the  new  management  an  op- 
portunity to  resuscitate  the  debtor  corporation, 
while  at  the  same  time  the  rate  of  interest  is 
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materially  reduced.  The  mere  deferment  of 
payment  does  not,  of  course,  satisfy  either  prin- 
cipal or  interest;  but  it  is  manifest  that  the 
definite  postponement  of  the  payment  of  all 
interest  and  prereceivership  liabilities  for  five 
years  (so  that,  during  such  period,  the  debtor 
corporation  will  only  be  required  to  pay  its 
current  operating  expenses,  taxes,  and  the  small 
balance  of  its  receivership  accounts),  will  afford 
the  new  management  a  reasonable  opportunity 
for  rehabilitation.  If  the  affairs  of  the  debtor 
corporation  camiot  be  restored  within  this 
period,  drastic  measures,  perhaps  even  aban- 
donment, will  be  necessary.  If,  however,  sub- 
stantial progress  is  made,  any  necessary  fur- 
ther funding  should  be  readily  accomplished.^' 

XI 

Immediately  subsequent  to  the  confirmation  of 
said  Plan  of  Reorganization  by  the  said  United 
States  District  Court  on  March  24,  1936,  as  afore- 
said, and  pursuant  thereto,  defendants  Mayman, 
Moores,  Price,  Webber  and  Bassick  became  the 
Directors  of  the  Hendv  Co.,  and  as  such  became  the 
Voting  Trustees  of  the  fifty  per  cent  (50%)  of  the 
outstanding  stock  of  said  company  which  was  re- 
tained by  its  stockholders  under  Paragraph  6G1  of 
said  Plan,  and  as  such  Directors  and  Voting  Trus- 
tees said  defendants  proceeded  to  carry  the  said 
Plan  into  effect;  the  affairs  of  the  Hendy  (V).  ever 
since  have  been  and  now  are  conducted  by,  and  the 
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business  of  said  company  ever  since  has  been  and 
now  is  managed  under  the  supervision  of,  said  last 
named  defendants,  as  such  Directors.  [272] 

XII 

Prior  to,  and  at  the  time  of,  the  confirmation  of 
said  Plan  of  Reorganization  on  March  24,  1936,  as 
aforesaid,  plaintiff  was  the  owner  of  twelve  hun- 
dred forty- four  and  one-half  (1244%)  shares  of 
stock  of  The  Joshua  Hendy  Iron  Works ;  subsequent 
to  said  confirmation  date,  and  pursuant  to  the  pro- 
visions of  Paragraph  6G  of  said  Plan  of  Reorgani- 
zation, plaintiff  deposited  his  said  twelve  hundred 
forty- four  and  one-half  (1244%)  shares  w^ith  said 
defendants  Mayman,  Moores,  Price,  Webber  and 
Bassick,  as  the  Directors  of  The  Joshua  Hendy 
Iron  Works ;  upon  such  deposit  there  were  executed 
between  plaintiff  and  said  last  named  defendants, 
in  duplicate,  a  Trustees'  Receipt  and  Certificate 
evidencing  ownership  by  plaintiff  thereafter  of  an 
aggregate  of  six  hundred  twenty-two  and  one-quar- 
ter (622^^)  shares,  that  is  to  say,  fifty  per  cent 
(507o)  of  plaintiff's  said  original  shareholdings, 
which  shares  were  thereafter  held  by  said  last  named 
defendants  as  such  Directors  and  Trustees,  pursuant 
to  the  terms  of  Paragraph  6G1  of  said  Plan  of  Re- 
organization and  said  Trustees'  Receipt  and  Cer- 
tificate, up  to  December  28,  1940;  copies  of  said 
Trustees'  Receipts  and  Certificates  are  attached 
hereto,  marked  Exhibits  ^^A"  and  ^'B"  and  made  a 
part  hereof;  the  other  fifty  per  cent  (50%)  of  plain- 


llendy  Realization  Co.  et  ah  347 

tiff's  said  original  shareholdings,  that  is  to  say,  six 
hundred  twenty-two  and  one-quarter  (622^/4)  shares, 
which  were  deposited  with  defendants  Mayman, 
Moores,  Price,  Webber  and  Bassick,  as  aforesaid, 
were  thereafter  held  by  said  last  mentioned  defend- 
ants, as  the  Directors  of  the  Hendy  Co.,  pursuant  to 
Paragraph  6G2  of  said  Plan,  until  on  or  about  De- 
cember 20,  1940,  when  they  wej*e  disposed  of  in  the 
manner  described  in  Paragraph  XV  of  this  com- 
plaint. 

XIII 
On  or  about  November  4,  1940,  the  Hendy  Co. 
granted  an  [273]  option  to  MacDonald  &  Kahn, 
Inc.,  a  corporation,  for  the  sale  of  the  Hendy  Co.'s 
Sunnyvale,  California,  plant  and  equipment,  which 
properties  represented  the  principal  and  all  oper- 
ating assets  of  said  company ;  on  November  15,  1940, 
MacDonald  &  Kahn,  Inc.  exercised  said  option  and 
purchased  said  properties  for  an  amount  which 
plaintiff  is  informed  and  believes,  and  therefore 
alleges,  was  slightly  in  excess  of  Four  Hundred 
Thousand  Dollars  ($400,000),  and  plaintiff  is  fur- 
ther informed  and  believes,  and  therefore  alleges, 
that  said  sale  has  been  fully  consummated ;  since  its 
incorporation  in  1906  the  Hendy  Co.  has  been,  and 
continuously  up  to  on  or  about  November  15,  1940 
was,  engaged  in  the  general  foundry  and  metal  prod- 
ucts manufacturing  business,  with  the  production 
department  of  its  business  being  conducted  entirely 
at  said  Sunnyvale  plant;  by  reason  of  the  sale  of 
said  principal  and  all  of  the  operating  assets  of  the 
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company,  i.e.,  the  said  Sunnyvale  plant  and  equip- 
ment, the  continuation  of  the  company  in  the  said 
business  has  now  been  rendered  impossible. 

XIV 

Since  the  confirmation  of  said  Plan  of  Reorgani- 
zation of  the  Hendv  Co.  on  March  24,  1936,  no  divi- 
dends  have  been  paid  or  declared  upon  any  of  the 
outstanding  stock  of  said  company,  and  said  com- 
pany has  not,  at  any  time  since  said  last  mentioned 
date,  been  financiallv  in  a  condition  which  would 
permit  the  payment  of  such  dividends;  plaintiff  is 
informed  and  believes,  and  therefore  alleges,  that 
on  November  15,  1940,  the  date  of  the  above  men- 
tioned sale  of  the  principal  and  all  operating  capital 
assets  of  the  Hendy  Co.  to  MacDonald  &  Kahn,  Inc., 
there  still  remained  impaid  more  than  Two  Hun- 
dred Thousand  Dollars  ($200,000)  of  the  approximate 
Five  Hundred  Forty-nine  Thousand  Three  Hun- 
dred Seventeen  and  04/lOOths  Dollars  ($549,317.04) 
of  reduced  and  deferred  obligations  of  the  Hendy 
Co.  covered  by  said  Plan  [274]  of  Reorganization; 
subsequent  to  November  15,  1940,  all  of  said  remain- 
ing Two  Hundred  Thousand  Dollars  ($200,000)  or 
more  of  reduced  and  deferred  obligations  covered 
by  said  Plan  of  Reorganization  were  fully  paid,  but 
plaintiff  is  informed  and  believes,  and  therefore  al- 
leges, that  in  order  to  make  such  payment  the  above 
named  defendants  Mayman,  Moores,  Price,  Webber 
and  Bassick,  as  the  Directors  of  the  Handy  Co., 
were  forced  to,  and  did,  resort  to  the  moneys  derived 
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from  the  said  sale  of  capital  assets  of  the  Hendy  Co. 
to  MacDonald  &  Kahn,  Inc. 

XV. 

Plaintiff  is  informed  and  believes,  and  therefore 
alleges,  that  shortly  prior  to  December  20,  1940,  the 
exact  date  being  at  this  time  imknown  to  plantiff, 
and  notwithstanding  the  matters  hereinabove  al- 
leged, defendants  Mayman,  Moores,  Price,  Webber 
and  Bassick,  acting  as  the  Board  of  Directors  of  the 
Hendy  Co.,  and  pursuant  to  Paragraph  6G2  of  the 
said  Plan  of  Reorganization  of  the  Hendy  Co.,  ]n'o- 
ceeded  to  distribute  to  defendants  Bassick,  Hyland, 
Levit,  First  Doe,  Second  Doe  and  Third  Doe  all  of 
the  twenty-two  hundred  twelve  and  one-half 
(2212%)  shares  of  stock  of  said  company  previously 
held  by  said  Directors  under  said  Paragraph  6G2  of 
said  Plan,  which  twenty-two  himdred  twelve  and 
one-half  (2212%)  shares  represent  the  fifty  per 
cent  (50%)  of  the  stock  of  said  company  ou.tstand- 
ing  on  March  24,  1936,  and  surrendered  to  defend- 
ants Mayman,  Moores,  Price,  Webber  and  Bassick, 
as  the  Directors  of  the  Hendy  Co.,  by  plaintiff  niid 
the  other  then  stockholders  of  said  company,  pur- 
suant to  Paragraph  6C  of  said  Plan  of  Reorganiza- 
tion; the  exact  proportions  in  which  said  twenty- 
two  hundred  twelve  and  one-half  (2212V>)  shares  of 
stock  were  distributed  to  said  defendants  Bassick, 
Hyland,  Levit,  First  Doe,  Second  Doe  and  Thir^^ 
Doe   is   at   this   time   unknown   to  plaintiff;   on   or 
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about  November  23,  1940,  and  prior  to  the  distribu- 
tion of  said  twenty-two  lumdred  twelve  [275]  and 
one-half  (2212V2)  shares  to  said  last  mentioned  de- 
fendants, as  aforesaid,  plaintiff  notified  defendants 
Mayman,  Moores,  Price,  Webber  and  Bassiek,  as 
Directors  of  tlie  Hendy  Co.,  in  writing,  that  in  his 
opinion  the  affairs  of  the  Hendy  Co.  had  not  been 
successfully  rehabilitated,  and  requested  that  he 
(plaintiff")  be  notified  by  said  Directors  in  advance 
of  any  such  stock  distribution  to  managing  officers 
of  the  Hendy  Co.  in  order  that  plaintiff  might  take 
appropriate  action  to  protect  his  rights  and  inter- 
ests; notwithstanding  plaintiff's  said  notification 
and  request,  and  in  complete  disregard  thereof,  and 
without  any  prior  notification  to  plaintiff,  said 
twenty-two  hundred  twelve  and  one-half  (22121^) 
shares  were  distributed  to  defendants  Bassiek,  Hy- 
land,  Levit,  First  Doe,  Second  Doe  and  Third  Doe, 
as  managing  officers  of  the  Hendy  Co.,  in  the  man- 
ner hereinabove  set  forth. 

XYI. 

On  December  20,  1940,  proceedings  for  the  wind- 
ing up  and  dissolution  of  the  Hendy  Co.  were  com- 
menced by  the  adoption  of  a  resolution  by  the  vote 
of  ])ersons  allegedly  entitled  to  vote  and  holding 
shares  re})resenting  fifty  ]^er  cent  (509^ )  or  more 
of  the  voting  ])ower  of  all  of  the  outstanding  capital 
stock  of  said  coTn])any,  stating  the  election  of  the 
Hendy  Co.  and  its  stockholders  to  wind  up  its  af- 
fairs and  voluntarily  dissolve;  on  or  about  Decem- 
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ber  21,  1940,  notice  of  the  commencement  of  such 
dissolution  proceedings  was  mailed  by  defendant 
Mayman,  as  Secretary  of  the  Hendy  Co.,  to  plaintiff 
and  all  other  stockholders  and  Voting  Trustees'  Re- 
ceipt and  Certificate  holders  of  said  company,  which 
said  notice  was  received  by  j^laintiff  on  or  about 
December  23,  1940. 

XVII. 
On  December  21,  1940,  at  a  duly  and  regularly 
called  [276]  meeting  of  the  Board  of  Directors  of 
the  Hendy  Co.,  defendants  Mayman,  Moores,  Price, 
Webber  and  Bassick,  acting  as  the  Directors  of  said 
company,  proceeded  to  terminate  the  Voting  Trust 
created  by  Paragraph  6G  of  said  Plan  of  Reorgani- 
zation of  the  Hendy  Co.  and  to  declare  a  first  liqui- 
dating dividend  of  Forty-five  Dollars  ($45)  per 
share  in  favor  of  plaintiff  and  the  other  holders  of 
all  of  the  then  outstanding  Trustees'  Receipts  and 
Certificates  of  the  Hendy  Co.  issued  pursuant  to 
Paragraph  6G1  of  said  Plan  of  Reorganization;  on 
said  last  mentioned  date  there  were  outstanding 
Trustees'  Receipts  and  Certificates  of  the  Hendy 
Co.  evidencing  ownership  of  a  total  of  nineteen  hun- 
dred seven  and  three-quarters  (1907%)  shares  of 
the  capital  stock  of  said  company,  six  hundred 
twenty-two  and  one-quarter  (6221/4)  of  which  then 
were,  and  now  are,  owned  by  plaintiff;  in  declaring 
said  first  liquidating  dividend  of  Forty-five  Dollars 
($45)  per  share,  as  aforesaid,  defendants  Mayman, 
Moores,  Price,  Webber  and  Bassick,  as  the  Direc- 
tors of  the  Hendy  Co.,  specifically  excluded  from 


352  Gladys  M.  SJiores  et  at,  vs. 

participation  therein  the  twenty-two  himdred  twelve 
and  one-lialf  (2212Vi>)  shares  of  stock  of  said  com- 
pany previously  distributed  by  them  to  defendants 
Bassick,  Hyland,  Levit,  First  Doe,  Second  Doe  and 
Third  Doe,  as  aforesaid. 

XVIII. 

Defendants  Maynian,  Moores,  Price,  Webber  and 
Bassick,  as  the  Directors  of  the  Hendy  Co.,  contend 
that  the  affairs  of  said  company  have  been  success- 
fully rehabilitated,  and  in  accordance  with  this  con- 
tention have  distributed  to  defendants  Bassick,  Hy- 
land, Levit,  First  Doe,  Second  Doe  and  Third  Doe, 
as  the  alle.^'ed  mana^ino'  officers  of  the  Hendy  Co., 
said  twenty-two  hundred  twelve  and  one-half 
(2212V2)  shares  of  the  outstanding  stock  of  said 
company,  pursuant  to  Paragraph  6G2  of  said  Plan 
of  Re-  [277]  organization,  all  as  set  forth  in  Para- 
graph XV  of  this  complaint;  by  reason  of  such  dis- 
tribution of  said  stock  to  said  defendants  Bassick. 
Hyland,  Levit,  First  Doe,  Second  Doe  and  Third 
Doe,  all  defendants  contend  that  defendants  Bas- 
sick, Hyland,  Levit,  First  Doe,  Second  Doe  and 
Third  Doe,  as  the  owners  of  said  stock,  will  be  en- 
titled to  receive  future  liquidating  dividends  de- 
clared by  the  Hendy  Co.  upon  an  equal  pro  rata 
basis  with  plaintiff  and  the  other  stockholders  of 
the  Hendy  Co.  who,  mider  the  ]n*ovisions  of  Para- 
graph 6(t  of  said  Plan,  were  required  to  surrender 
said  twenty-two  hundred  twelve  and  one-half 
(2212Vi>)  shares  to  defendants  Mayman,  Moores, 
Price,  Webber  and  Bassick,  as  aforesaid;  and  de- 
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fendants  Mayman,  Moores,  Price,  Webber  and  Bas- 
sick,  as  Directors  of  the  Hendy  Co.,  have  threatened 
to,  and  will  unless  restrained  by  an  order  of  this 
court,  cause  future  liquidating  dividends  declared 
by  the  Hendy  Co.  to  be  paid  to  said  defendants  B as- 
sick,  Hyland,  Levit,  First  Doe,  Second  Doe  and 
Third  Doe,  upon  said  twenty-two  himdred  twelve 
and  one-half  (2212%)  shares  now  collectively  held 
by  them,  upon  an  equal  pro  rata  basis  with  plain- 
tiff and  the  other  stockholders  of  the  Hendy  Co. ; 
plaintiff  is  informed  and  believes,  and  therefore  al- 
leges, that  there  will  hereafter  be  available  for  dis- 
tribution by  the  Hendy  Co.  to  its  shareholders,  as 
liquidating  dividends,  an  amount  in  excess  of  Sixty 
Thousand  Dollars  ($60,000),  more  than  fifty  per 
cent  (50%)  of  which  will  be  paid  by  defendants 
Mayman,  Moores,  Price,  Webber  and  Bassick,  as 
the  Directors  of  the  Hendy  Co.,  to  defendants  Bas- 
sick, Hyland,  Levit,  First  Doe,  Second  Doe  and 
Third  Doe,  on  said  twentv-two  hundred  twelve  and 
one-half  (2212%)  shares  now  held  by  them,  unless 
such  payment  is  restrained  by  an  order  of  this 
court;  plaintiff  contends  that  the  term  ^^ successful 
rehabilitation'',  as  used  in  Paragraph  6G2  [278]  of 
said  Plan  of  Reorganization,  contemplated  full  ]:>a>'- 
ment  of  the  reduced  and  deferred  obligations 
covered  bv  said  Plan  out  of  earnings  of  the  Hendv 
Co.  derived  from  the  operation  of  its  business  as  a 
going  concern,  to  the  end  that  the  capital  assets 
thereof  might  be  preserved  for  the  benefit  of  its 
stockholders,  and  to  the  end  that  the  control  and 
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management  of  the  affairs  of  the  company  as  a 
going  concern  might  be  ultimately  returned  to  said 
stockholders;  that  said  term  ^^ successful  rehabilita- 
tion'' as  used  in  Paragrapli  6Ct2  of  said  Plan  did 
not  contemplate  payment  of  said  reduced  and  de- 
ferred obligations,  or  any  pai*t  thereof,  out  of  pro- 
ceeds of  the  sale  of  all  operating  capital  assets  and 
the  corporate  name  and  good  will  of  the  Hendy  Co., 
followed  by  a  winding  up  and  dissolution  of  said 
company. 

XIX. 
By  reason  of  the  facts  hereinabove  set  forth, 
plaintiff  alleges  that  the  affairs  of  the  Hendy  Co. 
have  not  been  successfully,  or  at  all,  rehabilitated 
and  that  defendants  Mayman,  Moores,  Price,  Web- 
ber and  Bassick,  as  the  Directors  of  said  company, 
accordingly  had  no  right  or  discretion  in  the  matter 
of  distributing  the  said  twenty-two  hundred  twelve 
and  one-half  (2212^2)  shares  of  said  company,  or 
any  of  said  shares,  to  defendants  Bassick,  Hyland, 
Levit,  First  Doe,  Second  Doe  and  Third  Doe,  as 
the  alleged  managing  officers  of  said  company, 
either  pursuant  to  Paragraph  6G2  of  said  Plan  of 
Reorganization,  or  otherwise,  and  that  said  share 
distT-ibution  was  therefore  illegal  and  void;  and 
plaintiff,  by  reason  of  the  facts  hereinabove  set 
fo7-th,  further  alleges  that  defendants  Mayman, 
Moores,  Price,  Webber  and  Bassick,  as  the  Direc- 
tors of  the  Hendy  Co.,  have  no  right  to  cause  any 
licjuidating  dividends  hereafter  declared  by  the 
Hendy  Co.  in  favor  of  its  stockholders  to  be  paid  to 
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said  defendants  Bassick,  Hyland,  Levit,  First  Doe, 
Second  Doe  and  Third  Doe  on  said  twenty-  [279] 
two  hundred  twelve  and  one-half  (2212%)  shares 
heretofore  distributed  to,  and  now  collectively  held 
by,  them,  as  aforesaid,  but  that  all  such  liquidating 
dividends  should  be  declared  only  in  favor  of,  and 
should  only  be  paid  to,  plaintiff  and  the  other 
ow^ners  and  holders  of  the  nineteen  hundred  seven 
and  three-quarters  (1907%^)  shares  of  Hendy  Co. 
stock  which,  from  March  24,  1936  to  December  21, 
1940,  were  subject  to  the  Voting  Trust  created  by 
said  Plan  of  Reorganization;  an  actual  controversy 
has  accordingly  arisen  as  to  the  rights  and  duties 
of  the  parties  hereto  with  respect  to:  (1)  the  pro- 
visions of  Paragraph  6G2  of  said  Plan  of  Reorgani- 
zation; (2)  the  title  to  and  disposition  of  tlie 
twenty-two  hundred  twelve  and  one-half  (2212i/>) 
shares  of  stock  of  said  company  heretofore  dis- 
tributed to,  and  now  held  by,  said  defendants  Bas- 
sick,  Hyland,  Levit,  First  Doe,  Second  Doe  and 
Third  Doe,  as  aforesaid;  and  (3)  the  future  dis- 
tribution of  all  liquidating  dividends  hereafter  de- 
clared by  the  Hendy  Co.  in  favor  of  its  stock- 
holders. 

Wherefore,  plaintiff  prays  as  follows: 

1.  For  a  judgment  declaring  and  determining 
the  rights  and  duties  of  the  parties  hereto  with  re- 
spect to  each  other  under  Paragraph  6G  of  said 
Plan  of  Reorganization; 

2.  For  a  judgment  declaring  and  determining 
the  rights  and  duties  of  the  parties  hereto  witli  re- 
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spect  to  the  disposition  of  the  twenty-two  hundred 
twelve  and  one-half  (2212%)  shares  of  stock  of  the 
Hendy  Co.  heretofore  distributed  to,  and  now  held 
by,  defendants  Bassick,  Hyland,  Levit,  First  Doe, 
Second  Doe  and  Tliird  Doe  under  the  circumstances 
hereinabove  set  forth ; 

3.  For  a  judgment  declaring  and  determining 
the  rights  and  duties  of  the  parties  hereto  with  re- 
spect to  the  future  divS-  [280]  tribution  of  all  liqui- 
dating dividends  hereafter  declared  by  the  Hendy 
Co.  to  its  shareholders,  and  particularly  with  refer- 
ence to  whether  any  such  liquidating  dividends 
should  be  ])aid  on  said  twenty-two  hundred  twelve 
and  one-half  (2212V2)  shares  of  stock  of  said  com- 
pany heretofore  distributed  to,  and  now  held  by, 
said  defendants  Bassick,  Hyland,  Levit,  First  Doe, 
Second  Doe  and  Third  Doe,  as  hereinabove  set 
forth,  or  whether  payment  of  all  such  future  liqui- 
dating dividends  should  be  restricted  to  the  nine- 
teen hundred  seven  and  three-quarters  (lOOT-V;) 
shares  of  stock  of  the  Hendy  Co.  which,  from 
March  24,  1936  to  December  21,  1940,  were  subject 
to  the  Voting  Trust  created  by  Paragraph  6G1  of 
said  Plan  of  Reorganization; 

4.  That  defendants  Mayman,  Moores,  Price, 
Webber  and  Bassick,  and  each  of  them,  individually 
and  as  Directors  of  the  Hendy  Co.,  and  their  suc- 
cessors in  office,  and  defendants  Bassick,  Hyland, 
Levit,  First  Doe,  Second  Doe  and  Third  Doe,  as  the 
])resent  holders  of  said  twenty-two  himdred  twelve 
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and  one-half  (22121/2)  shares  of  stock  of  said  com- 
pany, be  required  to  account  for  all  of  said  twenty- 
two  hundred  twelve  and  one-half  (2212%)  shares  of 
stock,  as  well  as  for  any  and  all  liquidating  divi- 
dends of  the  Hendy  Co.  that  may  be  hereafter  de- 
clared and  paid  on  said  twenty-two  hundred  twelve 
and  one-half  (2212^/2)  shares  of  stock; 

5.  That  defendant  Hendy  Co.  and  defendants 
Mayman,  Moores,  Price,  Webber  and  Bassick,  and 
each  of  them,  individuallv  and  as  Directors  of  the 
Hendy  Co.,  and  their  successors  in  office,  and  their 
agents,  servants,  employees,  attorneys  and  those  act- 
ing in  aid  or  assistance  of  them,  be  permanently  re- 
strained and  enjoined  from  declaring  or  causing  to 
be  declared,  and  from  paying  or  causing  to  be  paid 
from  the  assets  of  the  Hendy  Co.,  any  liquidating 
or  other  dividends  that  may  hereafter  become  'Jue 
[281]  and  payable  to  the  stockholders  of  the  Hendy 
Co.,  either  by  reason  of  the  winding  up  and  disso- 
lution of  said  company,  or  otherwise,  to  defendants 
Bassick  and/or  Hyland  and/or  Levit  and/or  First 
Doe  and/or  Second  Doe  and/or  Third  Doe,  or  to 
any  other  ])resent  or  future  holder  of  the,  or  any  of 
the,  twenty-two  hundred  twelve  and  one-half 
(2212%)  shares  of  stock  of  the  Hend>'  Co.  dis- 
tributed to  said  last  mentioned  defendants  by  de- 
fendants Mayman,  Moores,  Price,  Webber  and  Bas- 
sick, as  the  Directors  of  the  Hendy  Co.,  pursuant  to 
Paragraph  6G2  of  said  Plan  of  Reorganization,  as 
hereinabove  set  forth; 
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6.  That  tlie  distribution  of  said  twenty-two  hun- 
dred twelve  and  one-half  (2212Vl>)  shares  to  defend- 
ants Bassick,  Hyland,  Levit,  First  Doe,  Second  Doe 
and  Tliird  Doe,  pursuant  to  Paragraph  6G2  of  said 
Plan  of  Reorganization,  be  declared  illegal  and 
void,  and  that  said  last  mentioned  defendants,  and 
each  of  them,  and/or  their  successors  in  interest,  or 
the  successor  in  interest  of  any  of  them,  be  required 
by  an  order  of  this  court  to  surrender  to  the  Hendy 
Co.  any  shares  of  said  company  now^  held  by  them, 
or  any  of  them,  and  which  form  any  part  of  said 
twenty-two  hundred  twelve  and  one-half  (2212V2) 
shares  distributed  to  said  last  mentioned  defend- 
ants, pursuant  to  Paragraph  6G2  of  said  Plan  of 
Reorganization,  as  hereinabove  set  forth,  and  that 
following  such  surrender  defendants  Mayman, 
Moores,  Price,  Webber  and  Dassick,  and  each  of 
them,  as  the  Directors  of  the  Hendy  Co.,  be  re- 
quired by  an  order  of  this  court  to  cancel  all  of  the 
certificates  evidencing  said  twenty-two  hundred 
twelve  and  one-half  (2212V2)  shares  and  to  retire 
the  same  to  the  treasury  of  the  Hendy  Co. ; 

7.  That  plaintiff  be  allowed  his  costs  of  suit  in- 
curred herein :  and  [282] 

8.  That  plaintiff  be  granted  such  other  and  fur- 
ther relief  as  to  the  court  may  seem  just,  pro])er 
and  eqnitable  in  the  premises. 

BYRNE,  LAMSON  &  JORDAN 
Attorneys  for  Plaintiff.  [283] 
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EXHIBIT  ^^A" 
Trustees'  Receipt  and  Certificate 

The  undersigned,  who  comprise  the  Board  of  Di- 
rectors of  The  Joshua  Hendy  Iron  Works,  hereby 
acknowledge  receipt  from  W.  R.  Bassick,  trustee 
for  The  Joshua  Hendy  Iron  Works,  of  a  certificate 
or  certificates  for  470  shares  of  the  capital  stock 
of  The  Joshua  Hendy  Iron  Works,  endorsed  to 
the  undersigned,  evidencing  the  ownership  of  said 
shares  by  Harold  M.  F.  Behneman; 

And  the  undersigned,  for  themselves  and  their 
successors,  further  acknowledge  that  said  shares 
are  held  and  are  to  be  held  in  irrevocable  trust  by 
the  imdersigned,  and  their  successors,  as  trustees 
for  the  benefit  of  the  owner  thereof  hereinabove 
named,  pursuant  to  the  provisions  of  Section  23 
of,  and  Paragraph  G(2)  of  the  plan  of  reorganiza- 
tion confirmed  by,  the  Order  of  the  United  States 
District  Court  in  and  for  the  Northern  District 
of  California,  Southern  Division,  duly  given,  made, 
and  entered  on  March  24,  1936,  in  that  certain  pro- 
ceeding numbered  25937-S  therein,  entitled  ''In  the 
Matter  of  The  Joshua  Hendy  Iron  Works,  a  cor- 
poration. Debtor,''  which  said  Order  is  especially 
referred  to  and  incorporated  herein  by  reference, 
for  a  period  of  five  (5)  years  from  March  24,  1936, 
and  thereafter  until  all  of  the  extended  obligations 
of  The  Joshua  Hendy  Iron  Works  issued  and  exe- 
cuted pursuant  to  the  plan  of  reorganization  eon- 
firmed  by  said  Order  dated  March  24,  1936,  are 
fully  paid.  During  such  period,  the  undersigned, 
as  trustee,   shall,   as  provided  in  said   Order  and 
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said  plan  of  reorganization,  possess  and  be  entitled 
to  exercise  the  right  to  vote,  in  their  best  judgment, 
all  of  said  shares  for  all  purposes  at  all  regular 
and  special  meetings  of  the  shareholders  of  The 
Joshua  Hendy  Iron  Works,  and  may  vote  for,  do, 
or  assent  or  consent  to  any  act  or  proceeding  which 
the  shareholders  of  The  Joshua  Hendy  Iron  Works 
might  or  could  vote  for,  do,  or  assent  or  consent  to, 
including  the  power  to  vote  for  a  reorganization 
of  the  capital  structure  of  the  debtor  corporation 
so  as  to  provide,  at  any  time,  for  an  issue  of  one 
or  more  classes  of  preferred  stock  and  the  ex- 
change therefor  of  any  part  or  all  of  the  unsecured 
liabilities  of  The  Joshua  Hendy  Iron  Works;  pro- 
vided that  in  voting  for,  and  upon  the  election  of, 
directors  of  The  Joshua  Hendy  Iron  Works,  the 
undersigned  trustees  shall  vote  for  the  respective 
nominees  of  the  majority  of  the  stockholders  and 
creditors,  nominated  as  provided  in  Paragraph 
7  of  said  plan  of  reorganization  and  the  By-Laws 
of  The  Joshua  Hendy  Iron  Works.  No  voting 
rights  shall  exist  in  the  holder  hereof  by  virtue  of 
the  owiiership  of  this  trustees'  receipt  and  cer- 
tificate. 

Upon  the  expiration  of  the  period  of  five  years 
from  March  24,  1936,  and  the  payment  in  full  of 
all  of  said  extended  obligations  of  The  Joshua 
Hondy  Iron  Works  issued  pursuant  to  the  plan  for 
its  reorganization,  as  aforesaid,  whichever  shall 
last  happen,  the  trust  hereby  expressed  shall  termin- 
ate, and  the  undersigned,  or  their  successors,  shall 
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assign  and  deliver  said  shares  to  the  order  of  the 
owner  or  owners  thereof  hereinabove  named,  upon 
the  surrender  to  the  undersigned,  or  their  succes- 
sors, of  this  receipt  and  certificate. 

If,  as,  and  when  any  of  the  undersigned  trustees 
shall  cease  to  be  a  director  of  The  Joshua  Iron 
Works,  such  trustees  shall,  ipso  facto,  cease  being 
trustees  under  the  trust  hereby  expressed,  and  the 
person  or  persons  elected  or  appointed  to  fill  such 
vacancy  or  vacancies  in  the  Board  of  Directors  of 
The  Joshua  Hendy  Iron  Works  shall  automatically 
become  trustees  hereunder.  [284] 

This  receipt  and  certificate  is  executed  in  dup- 
licate, one  to  be  retained  by  the  undersigned  trus- 
tees, and  one  to  be  retained  by  the  beneficiary,  and 
is  assignable,  with  the  right  of  issuance  of  a  new 
receipt  and  certificate  of  like  tenor,  only  upon  the 
surrender  to  the  undersigned  or  their  successor 
directors  in  office  of  the  beneficiary's  receipt  and 
certificate  properly  endorsed.  The  beneficiary  ap- 
proves and  confirms  the  terms  of  the  trust  hereby 
created  by  accepting  this  receipt  and  certificate. 

(Signed)  A.  J.  MAYMAN 

(Signed)  C.  B.  MOORES 

(Signed)  W.  R.  BASSICK 

(Signed)  E.  H.  PRICE 

(Signed)  A.   E.   WEBBER 

Trustees. 

(Signed)  HAROLD  M.  F.  BEHNEMAN, 

Beneficiary.  [285] 
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EXHIBIT   ^^B" 

Trustee's  Keceipt  and  Certificate 

The  undersigned,  who  comprise  the  Board  of  Di- 
rectors of  The  Joshua  Hendy  Iron  Works,  hereby 
acknowledge  receipt  from  W.  R.  Bassick,  trustee 
for  The  Joshua  Hendy  Iron  Works,  of  a  certificate 
or  certificates  for  152%  shares  of  the  capital  stock 
of  The  Joshua  Hendy  Iron  Works,  endoi^ed  to  the 
luidersigned,  evidencing  the  ownership  of  said 
shares  by  Harold  M.  F.  Behneman; 

And  the  undersigned,  for  themselves  and  their 
successors,  further  acknow^ledge  that  said  shares 
are  held  and  are  to  be  held  in  irrevocable  trust  hy 
the  undersigned,  and  their  successors,  as  trustees 
for  the  benefit  of  the  owner  thereof  hereinabove 
named,  pursuant  to  the  provisions  of  Section  23  of, 
and  Paragraph  0(2)  of  the  plan  of  reorganization 
confirmed  by,  the  Order  of  the  United  States  Dis- 
trict Court  in  and  for  the  Northern  District  of 
California,  Southern  Division,  duly  given,  made, 
and  entered  on  March  24,  1936,  in  that  certain 
proceeding  numbered  25937-S  therein,  entitled  ^'In 
the  Matter  of  The  Joshua  Hendy  Iron  AVorks,  a 
corporation.  Debtor,"  which  said  Order  is  especially 
referred  to  and  incorporated  herein  by  reference, 
for  a  period  of  five  (5)  years  from  March  24,  1936, 
and  thereafter  until  all  of  the  extended  obligations 
of  The  Joshua  Hendy  Iron  Works  issued  and  exe- 
cuted pursuant  to  the  plan  of  reorganization  con- 
firmed by  said   Order  dated  March   24,   1936,   are 
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fully  paid.  During  such  period,  the  undersigned, 
as  trustees,  shall  as  provided  in  said  Order  and 
said  plan  of  reorganization,  possess  and  be  entitled 
to  exercise  the  right  to  vote,  in  their  best  judgment, 
all  of  said  shares  for  all  purposes  at  all  regular 
and  special  meetings  of  the  shareholders  of  The 
Joshua  Hendy  Iron  Works,  and  may  vote  for,  do,  or 
assent  or  consent  to  any  act  or  proceeding  which 
the  shareholders  of  The  Joshua  Hendy  Iron  Works 
might  or  could  vote  for,  do,  or  assent  or  consent 
to,  including  the  power  to  vote  for  a  reorganization 
of  the  capital  structure  of  the  debtor  corporation  so 
as  to  provide,  at  any  time,  for  an  issue  of  one  or 
more  classes  of  preferred  stock  and  the  exchange 
therefor  of  any  part  or  all  of  the  unsecured  liabil- 
ities of  The  Joshua  Ilendy  Iron  Works;  provided 
that  in  voting  for,  and  upon  the  election  of,  direc- 
tors of  The  Joshua  Ilendy  Iron  Works,  the  under- 
signed trustees  shall  vote  for  the  respective  nom- 
inees of  the  majority  of  the  stockholders  and  credi- 
tors, nominated  as  provided  in  Paragraph  7  of  said 
plan  of  reorganization  and  the  By-Laws  of  The 
Joshua  Ilendy  Iron  Works.  No  voting  rights  shall 
exist  in  the  holder  hereof  by  virtue  of  the  owner- 
ship of  this  trustee's  receipt  and  certificate. 

Upon  the  exi)iration  of  the  period  of  five  years 
from  March  24,  1936,  and  the  payment  in  full  of 
all  of  said  extended  obligations  of  The  Joshua 
Hendy  Iron  Works  issued  pursuant  to  the  plan  for 
its  reorganization,  as  aforesaid,  whichever  shall 
last    happen,    the    trust    hereby    expressed    shall 
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terminate,  and  the  undersigned,  or  their  successors, 
shall  assign  and  deliver  said  shares  to  the  order  of 
the  owner  or  owners  thereof  hereinabove  named, 
U])on  tlie  surrender  to  the  imdersigned,  or  their 
successoi^s,  of  this  receipt  and  cei*tificate. 

If,  as,  and  when  any  of  the  imdersigned  trustees 
shall  cease  to  be  a  director  of  The  Joshua  Hendy 
Iron  Works,  such  trustees  shall,  ipso  facto,  cease 
being  trustees  under  the  trust  hereby  expressed, 
and  the  person  or  persons  elected  or  appointed  to 
fill  such  vacancy  or  vacancies  in  the  Board  of  Di- 
rectors of  The  Joshua  Hendy  Iron  Works  shall 
automatically  become   trustees   hereunder.    [286] 

This  receipt  and  certificate  is  executed  in  dupli- 
cate, one  to  be  retained  by  the  undersigned  trustees, 
and  one  to  be  retained  by  the  beneficiary,  and  is 
assignable,  with  the  right  of  issuance  of  a  new 
receipt  and  certificate  of  like  tenor,  only  upon  the 
surrender  to  the  midersigned  or  their  successor 
directors  in  office  of  the  beneficiary's  receipt  and 
certificate  properly  endorsed.  The  beneficiary  ap- 
proves and  confirms  the  terms  of  the  trust  hereby 
created  by  accepting  this  receipt  and  certificate. 

(Signed)  A.  J.  MAYMAN 

(Signed)  C.  B.  MOORES 

(Signed)  E.  H.    PRICE 

(Signed)  A.  E.  WEBBER 

(Signed)  W.  R.  BASSICK 

Trustees. 

(Signed)  HAROLD  M.  F.  BEIINEMAN 

Beneficiary.  [287] 
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State   of   California, 

CUty  and  County  of  San  Francisco — ss. 

Harold  M.  F.  Behneman,  being  first  duly  sworn, 
deposes  and  says :  That  he  is  the  plaintiff  named  in 
the  foregoing  complaint;  that  he  has  read  said 
comx)laint  and  knows  the  contents  thereof;  that 
the  same  is  true  of  his  own  knowledge  except  as 
to  the  matters  which  are  therein  stated  on  his  in- 
formation or  belief,  and  as  to  those  matters  that 
he  believes  it  to  be  true. 

HAROLD  M.  F.  BEHNEMAN 

(Verification)  [288] 
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in  the  Superior  Court  of  the  State  of  California 
in  and  for  the  City  and  County  of  San  Fran- 
cisco. 

No 

Action  brou^^ht  in  the  Superior  Court  of  the  State 
of  California  in  and  for  the  City  and  County  of 
San  Francisco,  and  the  complaint  filed  in  the 
office  of  the  County  Clerk  of  said  City  and 
County.  Byrne,  Lamson  &  Jordan,  1249  Russ 
Building,  San  Francisco,  Calif.,  Attorney  for 
Plaintiff. 

HAROLD   M.   F.  BEHNEMAN, 

Plaintiff, 
vs. 

HENDY  REALIZATION  CO.,  a  corporation 
(formerly  The  Joshua  Hendy  Iron  Works), 
A.  J.  MAYMAN,  C.  B.  MOORES,  E. 
PRICE,  A.  E.  WEBBER  and  W.  R.  BAS- 
SICK,  individually  and  as  the  Directors  of 
Hendv  Realization  Co.,  ELMER  M.  HY- 
LAND,  MORRIS  LEVIT,  FIRST  DOE, 
SECOND  DOE  and  THIRD  DOE, 

Defendants. 

SUMMONS-GENERAL 

The  People  of  the  State  of  California  Send  Greet- 
ing to: 

Hendy  Realization  Co.,  a  corporation   (formerly 
Tlie  Joshua  Hondy  Iron  Works),  A.  J.  Mayman, 
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C.  B.  Moores,  E.  Price,  A.  E.  Webber  and  W.  R. 
Bassick,  individually  and  as  the  Directors  of  Hendy 
Realization  Co.,  Elmer  M.  Hyland,  Morris  Levit, 
First  Doe,  Second  Doe  and  Third  Doe,  Defendants. 

You  Are  Hereby  Directed  to  appear  and  answer 
the  complaint  in  an  action  entitled  as  above,  brought 
against  you  in  the  Superior  Court  of  the  State  of 
California,  in  and  for  the  City  and  County  of  San 
Francisco,  wdthin  ten  days  after  the  service  on  you 
of  this  summons — if  served  within  this  Citv  and 
County;  or  within  thirty  days  if  served  elsewhere. 

And  you  are  hereby  notified  that  unless  you  ap- 
pear and  answer  as  above  required,  the  said  Plain- 
tiff will  take  judgment  for  any  money  or  damages 
demanded  in  the  complaint  as  arising  upon  contract 
or  will  apply  to  the  Court  for  any  other  relief  de- 
manded in  the  complaint. 

Given  under  my  hand  and  seal  of  the  Superior 
Court  at  the  City  and  Comity  of  San  Francisco, 
State  of  California. 

Dated  Jan.  6,  1941. 

H.  A.  VAN  DER  ZEE, 
Clerk. 
By  D.  T.  WOOD, 

Deputy  Clerk. 

[Endorsed]:  Filed  with  Spl.  Master  Mar.  18, 
1941. 

[Endorsed] :  Filed  Mar.  28,  1941.  [289] 
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In  the  Superior  Court  of  the  State  of  California, 
in  and  for  the  City  and  County  of  San  Fran- 
cisco. 

No.  300741 

In  the  Matter  of  the  Vohmtary  Winding  Up 
and  Dissohition 

of 

HENDY  REALIZATION  CO.,  a  corporation. 

SHAREHOLDER'S  PETITION  FOR  COURT 
SUPERVISION  OVER  THE  VOLUNTARY 
WINDING  UP  OF  CORPORATE  AFFAIRS 

The  petition  of  Harold  M.  F.  Behneman  respect- 
fully represents: 

I. 

At,  all  of  the  times  herein  mentioned,  Hendy 
Realization  Co.  has  been,  and  now  is,  a  corpora- 
tion, duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California,  with 
its  ])rincipal  place  of  business  situated  in  the  C^ity 
and  County  of  San  Francisco,  State  of  California. 

II. 

At  all  of  the  times  herein  mentioned,  your  ])eti- 
tioner  has  been,  and  now  is,  the  owner  and  liolder 
of  more  than  five  per  cent  (5%)  of  the  number 
of  outstanding  shares  of  capital  stock  of  said  Hendy 
Realization  Co. 

III. 

Petitioner  is  informed  and  believes,  and  there- 
fore alleges,  that  Hendy  Realization  Co.  has  elected 
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to  wind  up  its  affairs  and  [290]  voluntarily  dissolve, 
and  that  the  proceedings  for  the  winding  up  of 
said  corporation  were  commenced  on  December  20, 
1940  by  the  adoption  of  a  resolution  on  said  date 
by  the  vote  of  persons  entitled  to  vote  and  holding 
shares  representing  fifty  per  cent  (50%)  or  more 
of  the  voting  power  of  all  of  the  outstanding  capital 
stock  of  said  corporation,  which  resolution  w^as  in 
the  words  following,  to  wit: 

^^ Whereas,  it  is  deemed  advisable  and  for 
the  best  interests  of  the  shareholders  of  this 
corporation  that  it  wind  up  its  affairs  and 
voluntarily  dissolve; 

'^Now  Therefore,  Be  It  Resolved,  that  this 
corj^oration  and  its  shareholders  hereby  elect 
to  wind  up  its  affairs  and  voluntarily  dissolve. 
^^And  Be  It  Further  Resolved,  that  the  of- 
ficers and  Directors  of  this  corporation  be  and 
they  are  hereby  authorized  and  directed  to  file 
such  certificates,  give  such  notices,  and  take 
such  further  action  as  they  may  deem  neces- 
sary or  desirable  to  wind  up  the  affairs  of  this 
corporation  and  to  dissolve  it,  and  to  effectuate 
the  purposes  of  this  resolution." 

IV. 

Pursuant  to  the  adoj)tion  of  said  resolution,  as 
aforesaid,  the  certificate  of  election  of  Hendy  Real- 
ization Co.  to  wind  up  its  affairs  and  voluntarily 
dissolve  was  filed  in  the  office  of  the  Secretary  of 
kState  of  the   State  of  California  on  December  2, 
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1940,  and  a  copy  of  said  certificate,  duly  certified 
by  the  said  Secretary  of  State,  was  filed  iii  the 
office  of  the  County  Clerk  of  the  City  and  County 
of  San  Francisco,  State  of  California,  on  Decem- 
ber 4,  1940;  said  Hendy  Realization  Co.  is  now  in 
the  process  of  voluntarily  winding  up  its  affairs. 

V. 

Petitioner  desires  the  court  to  assume  super- 
vision over  the  voluntary  winding  up  of  the  affairs 
of  said  Hendy  Realization  Co.,  in  the  manner  and 
for  the  purposes  prescribed  in  Section  403  of  the 
California  Civil  Code,  in  order  that  this  court  may 
have  i)ower  to  order  and  adjudge  as  to  any  and 
all  matters  in  and  for  [291]  the  winding  up  of  the 
affairs  of  said  corporation,  as  set  forth  in  said 
Section  403  of  the  California  Civil  Code. 

Wherefore,  petitioner  prays  that  upon  the  filing 
of  this  petition  the  court  prescribe  such  notice  to 
Hendy  Realization  Co.,  and  to  such  other  pei^sons 
interested  in  the  said  corporation  as  shareholders 
or  creditors,  as  the  court  may  think  proper,  notify- 
ing the  said  corporation  (through  its  pro])orly 
authorized  officers  or  representatives),  and  such 
other  persons  to  whom  such  notice  may  be  given, 
to  a])pear  before  this  court  at  a  time  and  ])lace  to 
be  prescribed  in  said  notice  and  show  cause,  if  any 
they  have,  why  this  court  should  not  assume  super- 
vision over  any  and  all  matters  in  and  for  the 
winding  up  of  the  affairs  of  said  Hendy  Realiza- 
tion Co.;  and  ])etitioner  further  ])rays  that  at  the 
time  of  such  hearing,  or  any  continuation  thereof. 
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this  Court  make  such  orders  as  may  seem  just, 
equitable,  proper  and  consistent  with  said  Section 
403  of  the  California  Civil  Code. 

HAROLD  M.  F.  BEHNEMAN 

Petitioner. 
BYRNE,  LAMSON  &  JORDAN 
Attorneys  for  Petitioner. 

[Endorsed]:    Filed    with    Spl.    Master   Mar.   18, 
1941. 

[Endorsed]:  Filed  Mar.  28,  1941.  [292] 


[Title  of  District  Court  and  Cause— No.  25937-S.] 

OBJECTIONS  OF  RESPONDENTS  HAROLD 
M.  F.  BEHNEMAN  AND  GLADYS  M. 
SHORES  TO  CERTIFICATE  AND  RE- 
PORT OF  SPECIAL  MASTER  HEREIN 
DATED  MARCH  28,  1941. 

Come  now  Harold  M.  F.  Behneman  and  Gladys 
M.  Shores,  herein  referred  to  as  respondents,  and 
object  to  the  Certificate  and  Report  of  Hon.  Bur- 
ton J.  Wyman,  as  Special  Master,  dated  March 
28,  1941  and  filed  herein  on  March  29,  1941,  upon 
the  following  grounds: 

1.  That  the  individuals  referred  to  as  petitioners 
in  the  petitions  filed  herein  on  February  19,  1941 
and  March  11,  1941,  to  [293]  wit,  A.  J.  Mayman, 
V.  B.  Moores,  E.  H.  Price,  W.  R.  Bassick,  E.  M. 
Hyland  and  Morris  Levit,  which  petitions  are  re- 
ferred to  in  said  Certificate  and  Report  (see  pages 
1  to  13,  inclusive,  thereof,  and  pages  15  to  17,  in- 
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elusive,  tliereof),*  are  not  now,  and  never  have  been, 
j)arties  to  this  proceeding;  that  said  individual 
petitioners  have  never  requested  leave  of  this  court 
to  intervene  as  parties  in  this  proceeding,  nor  have 
tliey  ever  souglit  the  permission  of  this  court  to 
file  said  petitions;  that  said  individual  petitioners 
are  accordingly  not  entitled  to  the  relief  prayed 
for  in  said  petitions  filed  herein  on  February  19, 
1941  and  on  March  11,  1941  (said  relief  being 
solely  for  the  advantage  and  benefit  of  said  indi- 
vidual petitioners  and  not  for  the  advantage  or 
benefit  of  petitioner  Hendy  Realization  Co.,  for- 
merly The  Joshua  Hendy  Iron  Works),  or  to  avail 
themselves  of  the  jurisdiction  of  this  court  in  this 
proceeding ; 

2.  That  the  relief  sought  in  the  actions  of  Behne- 
man  v.  Hendv  Realization  Co.,  et  al,  San  Francisco 
Superior  Court  No.  299,573,  and  Shores  v.  Hendy 
Realization  Co.,  et  al,  San  Francisco  Superior 
Court  No.  299,911  (now  numbered  21792-S  in  the 
records  of  this  court),  further  prosecution  of  which 
actions  in  said  Superior  Court  w-as  restrained  by 
order  of  this  court  dated  March  11,  1941  (see  })a,i>es 
18  to  20,  inclusive,  of  said  Certificate  and  Report 
of  Special  Master),!  is  against  said  individual  peti- 
tioners and  not  against  said  Hendy  Realization 
Co.;  that  said  action  of  Shores  v.  Hendy  Realiza- 
tion Co.,  et  al,  is  an  original  plenary  suit  in  which 
said    individual    petitioners    herein    are   named    as 

^[Printer's  Note:  See  pages  293  to  310  and 
pages  312  to  317  of  this  printed  Record.] 

t[See  pages  317  to  319  of  this  printed  Record.] 
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defendants,  and  is  now  psnding  in  this  court,  hav- 
ing been  removed  from  said  Superior  Court  and 
filed  in  this  court  on  or  about  February  24,  1941, 
and  the  motion  of  Gladys  M.  Shores,  the  plaintiff 
in  said  action  and  one  of  the  respondents  herein, 
to  remand  said  action  to  said  Superior  Court  hav- 
ing been  denied  by  this  [294]  court  on  March  24, 
1941;  that  in  denying  said  motion  to  remand  this 
court  held  that  a  Federal  question  was  raised  by 
plaintiff's  complaint  in  said  action,  that  is  to  say, 
that  said  suit  was  one  arising  under  the  laws  of 
the  United  States,  and  that  this  court  accordingly 
had  jurisdiction  thereof;  that  all  issues  raised  by 
the  said  petitions  filed  herein  on  February  19,  1941 
and  on  March  11,  1941  are  raised  by  the  complaint 
on  file  in  this  court  in  said  action  of  Shores  v. 
Hendy  Realization  Co.,  et  al,  and  said  issues  can, 
and  should  accordingly,  be  determined  in  that  ac- 
tion ; 

3.  That  this  court  lacks  jurisdiction  in  this  pro- 
ceeding over  the  issues  raised  by,  and  the  subject 
matter  referred  to  and  described  in,  said  above  men- 
tioned petitions  filed  herein  on  February  19,  1941 
and  on  March  11,  1941,  and  over  the  issues  raised 
by,  and  the  subject  matter  referred  to  and  de- 
scribed in,  the  complaint  in  said  action  of  Behne- 
man  v.  Hendy  Realization  Co.,  et  al,  San  Francisco 
Superior  Court  No.  299,573,  the  complaint  in  the 
said  action  of  Shores  v.  Hendy  Realization  Co., 
et  al,  San  Francisco  Superior  Court  No.  299,911 
(now  numbered  21792-S  in  the  records  of  this 
court),    or   in   the    petition    for   court    supervision 


374  Gladys  M.  Shores  et  al.  vs, 

over  the  voluntary  winding  up  of  the  corporate 
affairs  of  Hendy  Realization  Co.,  San  Francisco 
Sui)erior  Court,  No.  300,741,  which  petition  was 
filed  pursuant  to  the  provisions  of  Section  403  of 
the  California  Civil  Code  (said  complaints  and 
said  petition  were  introduced  in  evidence  herein 
and  marked  respondents'  Exhibits  Nos.  1,  2  and  3, 
respectively,  at  the  hearing  before  said  Special 
Master  held  on  March  18,  1941 — see  pages  23  and 
24  of  said  Certificate  and  Report  of  Special  Mas- 
ter) f 

4.  That  jurisdiction  over  all  mattei^  pertaining 
to  the  reorganization  of  The  Joshua  Hendy  Iron 
Works  and  to  this  proceeding,  including  the  sul)- 
ject  matter  of  the  said  petitions  filed  herein  on 
Februarv  19,  1941  and  March  11,  1941,  was  finallv 
[295]  terminated  and  closed  through  entry  by  this 
court  on  January  27,  1937  of  a  final  decree  which 
contained  no  reservation  of  jurisdiction  (see  Para- 
graph 16  of  said  final  decree),  and  the  finding  con- 
tained in  said  Certificate  and  Report  of  the  Special 
Master  to  the  effect  that:  ^^ Based  upon  the  record 
herein  I  find  and  conclude  that  this  court  has  juris- 
diction over  the  subject  matter  of  the  petitions 
filed  herein  on  February  19,  1941  and  March  11, 
1941  .  .  /'  is  accordingly  erroneous  and  unsup- 
])orted  by  either  law  or  fact. 

Wherefore,  res])ondents  Harold  M.  F.  Behne- 
man  and  Gladys  M.  Shores  pray  that  said  petitions, 

*[ Printer's  Note:  See  pages  323  and  324  of  this 
printed  Record.] 
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as  filed  herein  on  February  19,  1941  and  on  March 
11,  1941,  be  dismissed  in  accordance  with  said  re- 
spondents' motion  to  dismiss  filed  herein  on  March 
17,  1941;  that  the  temporary  restraining  order 
issued  herein  on  March  11,  1941  be  vacated  and  set 
aside ;  and  that  the  said  action  of  Shores  v.  Hendy 
Realization  Co.,  et  al,  be  brought  to  issue  and  trial 
in  this  court. 

Dated:  April  4th,  1941. 

Respectfully  submitted, 

BYRNE,  LAMSON  &  JORDAN 
PAUL  S.  JORDAN 

Attorneys  for  respondents  Har- 
old M.  F.  Behneman  and  Gladys 
M.  Shores. 

Admission  of   Service. 

[Endorsed] :  Filed  Apr.  4,  1941.  [296] 


[Title  of  District  Court  and  Cause— No.  25937-S.] 

ANSWER  OF  RESPONDENTS  HAROLD  M.  F. 
BEHNEMAN  AND  GLADYS  M.  SHORES 
TO  PETITIONS  FILED  HEREIN  BY 
THE  ABOVE  NAMED  PETITIONERS  ON 
FEBRUARY  19,  1941  AND  ON  MARCH 
11,  1941. 

Come  now  the  above  named  respondents,  Harold 
M.  F.  Behneman  and  Gladys  M.  Sliores,  and  an- 
swering the  petition  filed  herein  by  the  above  named 
petitioners  on  February  19,  1941,  admit,  deny  and 
allege  as  follows: 
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I. 

Said  petition  fails  to  state  a  claim  against  these 
answering  resi)ondents,  or  either  of  them,  upon 
wliioli  relief  can  be  [297]  granted. 

II. 

The  above  entitled  court  lacks  jurisdiction  over 
the  issues  and  subject  matter  referred  to  and  de- 
scribed in  said  petition,  or  to  grant  the  relief 
therein  prayed  for. 

III. 

Answering  Paragraphs  I,  II,  III,  IV  and  V  of 
said  petition,  these  answering  respondents  admit 
each  and  every,  all  and  singular,  the  allegations 
therein  contained. 

lY. 

Answering  that  ])ortion  of  Paragraph  VI  of  said 
petition  commencing  with  the  words  ^^but  thaf  on 
lino  2  of  said  paragraph,  page  4  of  said  petition, 
and  ending  with  the  words  '^vevy  substantial''  on 
tlio  last  line  of  said  paragraph,  appearing  on  page  4 
of  said  petition,  these  answering  respondents  deny, 
generally  and  specifically,  each  and  every,  all  and 
singular,  the  allegations  therein  contained;  answer- 
iucr  that  T)ortion  of  said  Paragraph  VT  commencing 
witli  the  words  ^Hhat  such''  on  the  last  line  of  said 
Paragra])h  VI,  appearing  on  ])age  4  of  the  petition, 
these  answering  respondents  allege  that  they  are 
without  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  the  remaining  allegations 
therein  contained,  and  s])ecifically  deny  that  the  offi- 
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cers  and  management  of  petitioner  corporation  have 
so  managed  the  affairs  and  business  of  petitioner 
corporation  that  they  became  and/or  were,  either  on 
December  20,  1940  or  at  any  other  time,  or  at  all, 
rehabilitated,  sound,  businesslike  and  satisfactory  in 
condition. 

V. 

Answering  Paragraph  VII  of  said  petition,  these 
answering  respondents  allege  that  they  are  without 
knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  the  truth  of  the  [298]  allegations  therein 
contained. 

VI. 

Answering  Paragraph  VIII  of  said  petition, 
these  answering  respondents  deny  that  the  twenty- 
two  hundred  twelve  and  one-half  (2212%)  shares  of 
the  capital  stock  of  petitioner  corporation  therein 
referred  to  were  duly,  or  otherwise,  distributed  to 
petitioner  corporation's  managing  officers  pursuant 
to  the  terms  of  said  order  of  March  24,  1936,  or 
pursuant  to  the,  or  any,  successful  rehabilitation  of 
petitioner  corporation's  affairs;  deny  that  said 
twenty-two  hundred  twelve  and  one-half  (2212"^/)) 
shares  of  stock  were  distributed  in  express,  or  any, 
compliance  with  said  order  dated  March  24,  1936, 
and/or  the  Plan  of  Reor,«:anization  confirmed 
thereby,  and/or  in  the  exercise  and/or  enforcement 
of  the  said  order  of  March  24,  1936;  deny  that  by 
so  distributing  said  stock  to  said  managing  officers 
petitioner  corporation's  Board  of  Directors  was  en- 
forcing  and/or   effectuating   the   authorit,y   and/or 
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direction  of  said  order  of  March  24,  1936  confirm- 
ing the  Plan  of  Reorganization,  and/or  securing 
and  preserving  the  fruits  and  advantages  thereof, 
and  carrying  the  same  into  effect;  answering  the 
remaining  allegations  contained  in  said  Paragraph 
YIII,  these  answering  respondents  allege  that  they 
are  without  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  said  allegations. 

YII. 

Answering  that  portion  of  Paragra])h  TX  of  said 
petition,  commencing  with  the  words  ^Hhat  the  dis- 
tribution'' appearing  on  lines  1  and  2  of  page  9  of 
said  petition,  and  ending  with  the  words  ^^  dated 
March  24,  1936"  appearing  on  the  last  line  of  said 
Paragraph  IX  on  page  9  of  said  petition,  these  an- 
swering respondents  allege  that  the  relief  sought 
and  prayed  for  in  the  Superior  Court  actions  re- 
ferred to  and  described  in  said  Paragraph  TX  [299] 
was,  and  is,  the  same  relief  hereinafter  prayed  for 
by  respondents,  and,  to  the  extent  that  the  allega- 
tions contained  in  the  above  mentioned  portion  of 
Paragraph  IX  of  said  petition  were  inconsistent 
therewith,  these  answering  res]iondents  deny,  gen- 
erally and  specifically,  each  and  every,  all  and 
singular,  said  allegations. 

VIII. 

Answering  that  ])ortion  of  Paragraph  X  of  said 
petition,  commencing  with  the  words  ^^That  the 
jurisdiction"   at   the  beginning  of  said   ])aragra])h 
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appearing  on  page  9  of  said  petition,  and  ending 
with  the  words  ^* granted  thereby''  appearing  on 
line  7,  page  10  of  said  petition,  these  answering  re- 
spondents deny,  generally  and  specifically,  each  and 
every,  all  and  singular,  said  allegations;  deny  that 
by  and  through  the  continued  prosecution  of  said 
Superior  Court  actions  these  answering  respond- 
ents, or  either  of  them,  intend  to,  or  will,  interfere 
wdth  and/or  defeat  the  terms,  purj)ose  and  enforce- 
ment of  said  order  of  March  24,  1936,  or  seek  to 
prevent  and/or  nullify  the  enforcement  and /or  ef- 
fectuation of  said  order;  answering  the  remaining 
portions  of  said  Paragraph  X,  these  answering  re- 
spondents deny,  generally  and  specifically,  each  and 
every,  all  and  singular,  said  allegations. 

Answering  the  Petition  Filed  Herein  By  the 
Above  Named  Petitioners  on  March  11,  1941,  the 
above  named  respondents,  Harold  M.  F.  Behneman 
and  Gladys  M.  Shores,  admit,  deny  and  allege  as 
follows : 

I. 

Answering  Paragi^aph  I  of  said  petition,  which 
incorporates  by  reference  all  of  the  allegations  con- 
tained in  the  petition  filed  by  petitioners  herein  (^n 
February  19,  1941,  the  above  named  respondents  in- 
corporate herein  by  reference  all  of  the  al-  [300] 
legations,  admissions  and  denials  contained  in  their 
foregoing  answer  to  said  petition  filed  herein  on 
February  19,  1941,  with  the  same  force  and  effect 
as  if  set  forth  in  full  in  this  paragraph. 
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II. 

Admit  each  and  every,  all  and  singular,  the  alle- 
gations contained  in  Paragraph  II  of  said  petition 
filed  herein  on  March  11,  1941. 

III. 

Deny,  generally  and  specifically,  each  and  every, 
all  and  singular,  the  allegations  contained  in  Para- 
graph III  of  said  petition  filed  herein  on  March  11, 
1941. 

IV. 

Answering  Paragraph  IV  of  said  petition  filed 
herein  on  March  11,  1941,  said  respondents  deny 
that  the  determination  of  the  effect  of  and/or  the 
enforcement  and  effectuation  of  said  decree  dated 
March  24,  1936  is  within  the  sole  and  exclusive 
jurisdiction  and/or  the  exclusive  province  of  the 
above  entitled  court  in  this  proceeding;  deny  that 
this  is  a  proper  case  for  the  above  entitled  court  to 
issue  in  this  proceeding  its  order  staying  and  re- 
straining the  now  pending  State  court  actions  and 
proceedings  referred  to  and  described  in  said  peti- 
tion filed  herein  on  February  19,  1941  and  in  said 
petition  filed  herein  on  March  11,  1941,  either  pend- 
ing the  hearing  u])on  said  petitions,  or  otherwise. 

And  For  a  Further,  Separate  and  Distinct  An- 
swer to  said  petitions,  and  by  way  of  counter  claim 
against  the  above  named  petitioners,  and  each  of 
them,  these  answering  respondents,  and  each  of 
them,  allege  as  follows:  [301] 
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I. 

At  all  of  the  times  herein  mentioned,  petitioner 
Hendy  Realization  Co.  has  been,  and  now  is,  a  cor- 
poration, duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California;  prior 
to  on  or  about  December  4,  1940,  the  name  of  said 
corporation  was  The  Joshua  Hendy  Iron  Works, 
and  it  is  hereinafter  sometimes  referred  to  as  such ; 
on  or  about  said  last  mentioned  date,  said  corporate 
name  was,  bv  amendment  of  the  Articles  of  Incor- 
poration  of  said  company,  changed  to  Hendy  Reali- 
zation Co. :  said  company  will  hereinafter,  for  con- 
venience, sometimes  be  referred  to  as  the  ^^  Hendy 
Co.". 

II. 

From  on  or  about  March  24,  1936  to  on  or  about 
March  17,  1941,  the  above  named  petitioners,  Mad- 
man, Moores,  Price  and  Bassick,  together  with 
A.  E.  Webber,  continuously  were  the  duly  ap- 
pointed, qualified  and  acting  Directors  of  theHen.dy 
Co.;  from  on  or  about  March  24,  1936,  and  contnni- 
ously  thereafter  up  to  on  or  about  November  15, 
1940,  the  above  named  petitioners,  Bassick,  Hyland 
and  Levit,  were  employees  of  Hendy  Co.  and  as 
such  were,  during  said  period,  fully  compensated 
for  services  rendered  to  said  corporation;  respond- 
ents are  informed  and  believe,  and  therefore  allege, 
that  for  said  period  commencing  on  or  about  aMarcli 
24,  1936  and  ending  on  or  about  November  15,  1940, 
the   said   petitioner   Bassick   was   continuously   the 
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duly  appointed,  qualified  and  acting  President  and 
General  Manager  of  Hendy  Co.;  respondents  are 
further  informed  and  believe,  and  therefore  allege, 
that  said  ^petitioners  Hyland  and  Levit  were  not 
managing  officers  of  said  corporation  at  any  time 
dining  said  last  mentioned  period. 

III. 

Respondent  Gladys  M.  Shores  is  now,  and  con- 
tinuously since  March  24,  1936  has  been,  the  owner 
of  three  hundred  three  [302]  and  one-half  (303yo) 
shares  of  the  capital  stock  of  Hendy  Co. ;  respond- 
ent Harold  M.  F.  Behneman  is  now,  and  continu- 
ously since  March  24,  1936  has  been,  the  o^^^^er  of 
six  hundred  twenty-two  and  one-quarter  (622Vi) 
shares  of  the  capital  stock  of  Hendy  Co. 

IV. 

On  or  about  March  4,  1935,  The  Bank  of  Cali- 
fornia National  Association,  a  corporation,  Moore 
Dry  Dock  Company,  a  corporation,  and  Baker- 
Hamilton  &  Pacific  Company,  a  corporation,  as 
credito7*s  of  the  Hendy  Co.,  filed  a  joint  petition  in 
the  T'nited  vStates  District  Court  for  the  Northern 
District  of  California,  Southern  Division,  for  the 
corporate  reorganization  of  said  company  under  the 
provisions  of  Section  77-B  of  the  National  Bank- 
ruptcy Act:  on  March  21,  1935,  said  Ignited  States 
District  Court,  being  satisfied  that  said  petition  was 
])roperly  filed  and  that  the  same  complied  in  all  re- 
spects with  the  provisions  of  said  Section  77-B  of 


Hendy  Realization  Co.  et  al.  383 

the  Bankruptcy  Act,  entered  its  order  approving 
said  petition  as  properly  filed  under  said  Section 
77-B;  the  proceedings  thus  commenced  in  said 
United  States  District  Court  were  entitled!  ^^In  the 
Matter  of  The  Joshua  Hendy  Iron  Works,  a  cor- 
poration, Debtor'',  and  were  numbered  25937-S  in 
the  records  of  said  court. 

V. 

On  September  25,  1935,  the  above  mentioned  cred- 
itors of  the  Hendy  Co.  who  filed  the  original  peti- 
tion for  the  corporate  reorganization  of  said  com- 
pany, as  aforesaid,  together  with  Albertie  M. 
Hendy,  a  stockholder  of  said  company,  filed  in  said 
reorganization  proceedings  a  proposed  plan  for  the 
reorganization  of  said  company;  said  Plan  of  Re- 
organization was  thereafter  fully  and  in  all  respects 
accepted  by  creditors  and  stockholders  of  the 
Hendy  Co.  whose  interests  were  affected  thereby,  as 
required  by  the  provisions  of  said  Section  77-B  of 
the  Bank-  [303]  ruptcy  Act,  and  on  March  24,  1936, 
by  order  duly  given  and  made  by  Hon.  A.  P.  St. 
Sure,  one  of  the  judges  of  said  United  States  Dis- 
trict Court,  said  Plan  of  Reorganization  was  ap- 
proved and  confirmed,  and  the  Hendy  Co.,  as  the 
debtor  in  said  reorganization  proceedings,  was  au- 
thorized, empowered  and  directed  to  forthwith  re- 
organize and  put  into  effect  and  carry  out  the  ])ro- 
visions  of  said  Plan  of  Reorganization  and  the 
orders  of  said  United  States  District  Court  relative 
thereto;   on  January  27,  1937,  a  final  decree  was 
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entered  in  this  proceeding,  in  wliich  it  was  deter- 
mined by  Hon.  A.  F.  St.  Sure,  one  of  the  judges  of 
the  above  entitled  court,  that  said  Plan  of  Reorgani- 
zation had  been  fully  consummated  and  carried  into 
effect ;  there  was  no  reservation  of  jurisdiction  pro- 
vided for  in  said  final  decree  with  respect  to  any 
matter  involved  in  said  Plan  of  Reorganization,  or 
with  respect  to  any  order  of  the  court  pertaining 
thereto,  but,  on  the  contrary,  Paragraph  16  of  said 
final  decree  provided  as  follows: 

^'That  the  proceedings  for  the  corporate  re- 
organization of  the  debtor  in  this  court,  entitled 
^In  the  Matter  of  The  Joshua  Hendy  Iron 
Works,  a  corporation.  Debtor,  No.  25937-S'  be, 
and  the  same  hereby  are,  terminated  and  closed, 
such  termination  and  closing  to  be  for  all  pur- 
poses final  upon  the  filing  herein  of  recei])ts 
showing  the  payment  of  the  final  fees  and  ex- 
penses hereinabove  allowed,  and  the  surrender 
and  excange  of  the  stock  certificates  which  have 
not  yet  been  surrendered  and  exchanged  as  \)vo- 
vided  in  said  Plan  of  Reorganization." 

Respondents  are  informed  and  believe,  and  there- 
fore allege,  that  subsequent  to  the  entry  of  said 
final  decree  on  January  27,  1937,  no  further  pro- 
ceedings of  any  kind  were  had  or  taken  herein  u]) 
to  the  filing  herein  by  petitioners  of  their  said  })e- 
tition  on  Ferbuary  19,  1941. 
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VI. 

At  the  time  of  the  approval  by  said  United 
States  Dis-  [304]  trict  Court  of  said  Plan  of  Re- 
organization, as  aforesaid,  there  were  forty-four 
hundred  and  twenty-five  (4425)  shares  of  the  capital 
f^tock  of  the  Hendy  Co.  outstanding,  and  the  said 
company,  as  of  July  31,  1935,  had  outstanding  obli- 
gations, both  secured  and  unsecured,  amounting  to 
approximately  Six  Hundred  Twenty-three  Thou- 
sand One  Hundred  Seventy  and  14/lOOths  Dollars 
($623,170.14)  ;  under  the  terms  of  said  Plan  of  Re- 
organization, said  obligations  were  reduced  by  from 
ten  per  cent  (10%)  to  fifteen  per  cent  (15%),  de- 
pending ui)on  their  classification,  and  payment  of 
all  of  said  obligations  was  deferred  for  a  period  of 
five  years;  the  total  amount  of  said  obligations,  as 
reduced  and  deferred  under  said  Plan,  amounted  to 
the  sum  of  Five  Hundred  Forty-nine  Thousand 
Three  Hundred  Seventeen  and  04/lOOths  Dollars 
($549,317.04). 

VII. 
Paragraph   6G  of  said   Plan  of  Reorganization 
])rovided  as  follows: 
^*G.     Capital  stock. 

4425  shares  of  the  capital  stock  of  the  debtor 
corporation  are  now  outstanding,  said  shares 
having  a  book  value  of  $212,898.51,  but  no 
actual  value. 

In  consideration  of  the  extensions  granted  by 
the  creditors  and  of  the  reduction  of  their 
claims  in  the  sum  of  $73,853.06,  as  aforesaid, 
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the  stockholders  shall  appropriately  endorse 
and  deliver  the  stock  held  by  them  to  the  Board 
of  Directors  of  the  debtor  corporation,  ap- 
pointed as  hereinafter  provided,  to  be  held  ])y 
said  Board  as  follows: 

1.  50%  of  the  shares  so  deposited  by  each 
stockholder  shall  be  held  in  trnst  and 
voted  by  said  Board  for  a  period  of  5 
years,  and  thereafter  until  the  extended 
obligations  are  fully  paid,  so  as  to  leave 
the  management  of  the  debtor  corporation 
during  such  period  in  the  hands  of  its 
creditors.  The  Board  shall  have  full  power 
to  vote  said  stock,  including  the  power  to 
vote  for  a  reorganization  of  the  ca])ital 
structure  of  the  debtor  corporation  so  n^' 
to  provide,  at  any  time,  for  an  issue  of 
one  or  more  classes  of  preferred  stock  and 
the  exchange  therefor  of  any  part  or  all 
of  the  unsecured  liabilities  of  the  debtor 
[305]  corporation.  Upon  the  expiration  of 
5  years  and  the  pajnnent  in  full  of  the  ex- 
tended obligations,  such  shares  shall  be  re- 
turned to  their  respective  owners. 

2.  The  remaining  50%  of  the  shares  so  d(*- 
livered  by  each  stockholder  shall  be  lu^M 
by  said  Board  free  and  clear  of  any  claim, 
right,  title  or  interest  therein  by  such 
stockholder,  to  be  distributed  by  said 
Board,    in    its    sole    discretion,    either    in 
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whole  or  in  part,  to  the  managing  officevs 
thereof,  as  a  reward  for  management  and 
the  successful  rehabilitation  of  the  com- 
pany's affairs.'' 

VIII. 

Paragraph  8  of  said  Plan  of  Reorganization  pro- 
vided in  part  as  follows : 

'^8.     Effect. 

While  this  plan  of  reorganization  will  not 
expunge  any  of  the  liabilities  of  the  debtor 
corporation  by  transferring  them  into  capital, 
it  will  definitely  postpone  the  payment  of  both 
principal  and  interest  on  prereceivership  obli- 
gations (excepting  from  proceeds  of  assets  al- 
ready allocated  as  security  and  therefore  not 
available  for  working  capital)  for  a  sufficiently 
long  period  to  give  the  new  management  an  op- 
portunity to  resuscitate  the  debtor  corporation, 
while  at  the  same  time  the  rate  of  interest  is 
materially  reduced.  The  mere  deferment  of 
payment  does  not,  of  course,  satisfy  either  prin- 
cipal or  interest;  but  it  is  manifest  that  the 
definite  postponement  of  the  payment  of  all 
interest  and  prereceivership  liabilities  for  five 
years  (so  that,  during  such  period,  the  debtor 
^corporation  will  only  be  required  to  pay  its 
current  operating  expenses,  taxes,  and  the  small 
balance  of  its  receivership  accounts),  will  af- 
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ford  the  new  management  a  reasonable  oppor- 
tunity for  rehabilitation.  If  the  affairs  of  the 
debtor  eor2)oration  cannot  be  restored  within 
this  period,  drastic  measures,  perhaps  even 
abandonment,  will  be  necessary.  If,  however, 
substantial  progress  is  made,  any  necessary  fur- 
ther funding  should  be  readily  accomplished.'' 

IX. 

Immediately^  subsequent  to  the  confirmation  of 
said  Plan  of  Reorganization  by  the  said  United 
States  District  Court  on  March  24,  1936,  as  afore- 
said, and  i)ursuant  thereto,  petitioners  Mayman, 
Moores,  Price  and  Bassick,  together  with  said  A.  E. 
Webber,  became  the  Directors  of  the  Hendy  Co., 
and  as  such  became  the  Voting  Trustees  of  the  fifty 
per  cent  (50%)  of  the  outstanding  [306]  stock  of 
said  company  which  was  retained  by  its  stock- 
holders under  Paragraph  6Gr  1  of  said  Plan,  and  as 
such  Directors  and  Voting  Trustees  said  petitioners 
proceeded  to  carry  the  said  Plan  into  effect;  the 
affairs  of  the  Hendy  Co.  were  subsequently  con- 
ducted by,  and  the  business  of  said  company  was 
thereafter  continuously  managed  under  the  super- 
vision of,  said  last  named  petitioners  and  said  A.  E. 
Webber,  as  such  Directors,  until  on  or  about  March 
17,  1941,  when  a  new  Board  of  Directors  of  peti- 
tioner Hendy  Co.  was  elected;  petitioner  Moores  is 
the  only  petitioner  herein  who  now  is,  or  since 
March  17,  1941  has  been,  a  uiember  of  the  Board 
of  Directors  of  petitioner  Hendy  Co. 
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X. 

Prior  to,  and  at  the  time  of,  the  confirmation  of 
said  Plan  of  Reorganization  on  March  24,  1936,  as 
aforesaid,  respondent  Behneman  was  the  owner  of 
twelve  hundred  forty- four  and  one-half  (1244-1/2) 
shares  of  the  stock  of  The  Joshua  Hendy  Iron 
Works,  and  respondent  Shores  w^as  the  ow^ner  of  six 
hundred  seven  (607)  shares  of  the  stock  of  The 
Joshua  Hendy  Iron  Works ;  subsequent  to  said  con- 
firmation date,  and  pursuant  to  the  provisions  of 
Paragraph  6Gr  of  said  Plan  of  Reorganization,  re- 
sjjondents  Behneman  and  Shores  deposited  their 
said  twelve  hundred  forty-four  and  one-half 
(1244-1/2)  shares  and  six  hundred  seven  (607) 
shares,  respectively,  with  said  petitioners  Mayman, 
Moores,  Price  and  Bassick,  together  with  said  A.  E. 
Webber,  as  the  Directors  of  The  Joshua  Hendy 
Iron  Works ;  upon  such  deposit,  there  were  executed 
between  said  respondents  and  said  last  named  peti- 
tioners, in  duplicate.  Trustees'  Receipts  and  Cer- 
tificates evidencing  ownership  by  respondent  Behne- 
man thereafter  of  an  aggregate  of  six  hundred 
twenty-two  and  one-quarter  (622-1/4)  shares,  and 
ownership  by  respondent  Shores  thereafter  of  an 
aggregate  of  three  hundred  three  and  one-half 
(303-1/2)  shares,  that  is  to  say,  fifty  per  cent 
(50%)  of  respondents'  said  [307]  original  share- 
holdings, which  shares  were  thereafter  held  by  said 
last  named  petitioners,  as  such  Directors  and  Trus- 
tees, pursuant  to  the  terms  of  Paragraph  6G  1  of 
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said  Plan  of  Reorganization  and  said  Trustees'  Re- 
ceipts and  Certificates,  up  to  on  or  about  December 
20,  1940;  the  other  fifty  per  cent  (50%)  of  said 
respondents'  said  original  shareholdings  which  were 
deposited  with  petitioners  Mayman,  Moores,  Price 
and  Bassick,  together  with  said  A.  E.  Webber,  as 
aforesaid,  were  thereafter  held  by  said  last  men- 
tioned petitioners,  together  with  said  A.  E.  Webber, 
as  the  Directors  of  the  Hendy  Co.,  but  nevertheless 
in  trust,  pursuant  to  Paragraph  6G  2  of  said  Plan, 
until  on  or  about  December  20,  1940,  when  they 
were  disposed  of  in  the  manner  described  in  Para- 
grap  XIII  of  this  separate  answer  and  counter 
claim. 

XI. 
On  or  about  November  4,  1940,  the  Hendy  Co. 
granted  an  option  to  MacDonald  &  Kahn,  Inc.,  a 
cor])oration,  for  the  sale  of  the  Hendy  Co.'s  Sunny- 
vale, California,  plant  and  equipment,  which  prop- 
erties represented  the  principal  and  all  operating 
assets  of  said  company ;  on  November  15,  1940,  Mac- 
Donald  &  Kahn,  Inc.  exercised  said  option  and 
purchased  said  properties  for  an  amount  which 
respondents  are  informed  and  believe,  and  there- 
fore allege,  was  slightly  in  excess  of  Four  Hundred 
Thousand  Dollars  ($400,000),  and  respondents  are 
further  informed  and  believe,  and  therefore  allege, 
that  said  sale  has  been  fully  consummated;  since 
its  incorporation  in  1906  the  Hendy  Co.  has  been, 
and  continuously  up  to  on  or  about  November  15, 
1940  was,  engaged  in  the  general  foundry  and  metal 
products  manufacturing  business,  with  the  produc- 
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tion  department  of  its  business  being  conducted 
entirely  at  said  Sunnyvale  plant;  by  reason  of  the 
sale  of  said  i)rincipal  and  all  of  the  operating  as- 
sets of  the  company,  i.e.,  the  said  Sunnyvale  plant 
and  equipment,  the  continuation  of  the  company  in 
the  said  business  has  now  been  rendered  impossible. 

[308] 
XII. 
Since  the  confirmation  of  said  Plan  of  Reorgani- 
zation of  the  Ilendy  Co.  on  March  24,  1936,  no  divi- 
dends have  been  paid  or  declared  upon  any  of  the 
outstanding  stock  of  said  company,  and  said  com- 
pan}^  has  not,  at  any  time  since  said  last  mentioned 
date,  been  financially  in  a  condition  which  would 
permit  of  the  payment  of  such  dividends;  respond- 
ents are  informed  and  believe,  and  therefore  allege, 
that  on  November  15,  1940,  the  date  of  the  above 
mentioned  sale  of  the  principal  and  all  operating 
capital  assets  of  the  Ilendy  Co.  to  MacDonald  & 
Kahn,  Inc.,  there  still  remained  unpaid  more  than 
Two  Hundred  Thousand  Dollars  ($200,000)  of  the 
approximate  Five  Hundred  Forty-nine  Thousand 
Three  Hundred  Seventeen  and  04/lOOths  Dollars 
($549,317.04)  of  reduced  and  deferred  obligations 
of  the  Hendy  Co.  covered  by  said  Plan  of  Reorgani- 
zation; subsequent  to  November  15,  1940,  all  of 
said  remaining  Two  Hundred  Thousand  Dollars 
($200,000)  or  more  of  reduced  and  deferred  obliga- 
tions covered  by  said  Plan  of  Reorganization  were 
fully  paid,  but  respondents  are  informed  and  be- 
lieve, and  therefore  allege,  that  in  order  to  make 
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such  ])aynient  the  above  named  j^etitioners  Mayman, 
Moores,  Price  and  Bassick,  together  with  said  A.  E. 
Webber,  as  the  Directors  of  the  Hendy  Co.,  were 
forced  to,  and  did,  resort  to  the  moneys  derived  from 
the  said  sale  of  capital  assets  of  the  Hendy  Co.  to 
MacDonald  &  Kahn,  Inc. 

XIII. 

Respondents  are  informed  and  believe,  and  there- 
fore allege,  that  on  or  about  December  20,  1940, 
and  notwithstandinc^  the  matters  hereinabove  alle,Q;ed 
in  this  answer  and  coimter  claim,  petitioners  May- 
man,  Moores,  Price  and  Bassick,  to.i^^ether  with  A.  E. 
Webber,  acting  as  the  Board  of  Directors  of  the 
Hendy  Co.,  and  in  alleged  pursuance  of  Paragraph 
6G  2  of  said  Plan  of  Reorganiza-  [309]  tion  of  the 
Hendy  Co.,  proceeded  to  distribute  to  petitioners 
Bassick,  Hyland  and  Levit  all  of  the  twenty-two 
hundred  twelve  and  one-half  (2212-1/2)  shares  of 
stock  of  said  company  previously  held  by  said  Di- 
rectors under  said  Paragraph  6G  2  of  said  Plan, 
which  twenty-two  hundred  twelve  and  one-half 
(2212-1/2)  shares  represent  the  fifty  per  cent  (50%) 
of  the  stock  of  said  company  outstanding  on  March 
24,  1936  and  surrendered  to  petitioners  Mayman, 
Moores,  Price  and  Bassick,  and  said  A.  E.  Webber, 
as  the  Directors  of  the  Hendy  Co.,  by  respondents 
and  the  other  then  stockholders  of  said  company 
])ursuant  to  Paragraph  6G  of  said  Plan  of  Reor- 
ganization ;  said  twenty-two  hundred  twelve  and  one- 
half  (2212-1/2)  shares  of  stock  were  distributed  to 
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said  i)etitioiiei's  Bassick,  Hylancl  and  Levit  in  the 
following  proportions,  to  wit:  eight  hundred  tw^elve 
and  one-half  (812-1/2)  shares  thereof  were  dis- 
tributed to  petitioner  Bassiek,  seven  hundred  (700) 
shares  thereof  were  distributed  to  petitioner  Hy- 
land,  and  seven  himdred  (700)  shares  thereof  were 
distributed  to  petitioner  Levit ;  on  or  about  Novem- 
ber 23,  1910,  and  prior  to  the  distribution  of  said 
twenty-two  hundred  twelve  and  one-half  (2212-1/2) 
shares  to  said  last  mentioned  petitioners,  as  afore- 
said, respondent  Behneman  notified  petitioners  May- 
man,  Moores,  Price  and  Bassick,  and  said  A.  E. 
Webber,  as  the  Directors  of  the  Hendy  Co.,  in  writ- 
ing, that  in  his  opinion  the  affairs  of  the  Hendy 
Co.  had  not  been  successfully  rehabilitated,  and  re- 
quested that  he  (said  respondent)  be  notified  by 
said  Directors  in  advance  of  any  such  stock  dis- 
tribution to  managmg  officers  of  the  Hendy  Co.  in 
order  that  he  (said  respondent)  might  take  appro- 
j)riate  action  to  protect  his  rights  and  interests; 
notwithstanding  respondent  Behneman 's  said  notifi- 
cation and  request,  and  without  any  prior  notifica- 
tion to  respondent  Belmeman,  and  without  any 
authorization,  permission  or  consent  on  the  part  of 
the  [310]  above  entitled  court  first  had  and  ob- 
tained, said  twentv-two  hundred  twelve  and  one-half 
(2212-1/2)  shares  were  distributed  to  petitioners 
Bassick,  Hyland  and  Levit,  as  managing  officers  of 
tlie  Hendv  Co.,  in  the  manner  hereinabove  set 
forth. 
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XIV. 

On  or  about  December  21,  1940,  proceedings  for 
the  winding  up  and  dissolution  of  the  Hendy  Co. 
were  commenced  by  tlie  adoption  of  a  resolution  by 
the  vote  of  persons  allegedly  entitled  to  vote  and 
holding  shares  representing  fifty  per  cent  (50%) 
or  more  of  the  voting  power  of  all  of  the  outstand- 
ing capital  stock  of  said  company,  stating  the  elec- 
tion of  the  Hendy  Co.  and  its  stockholders  to  w^ind 
up  its  affairs  and  vohmtarily  dissolve;  on  or  about 
December  21,  1940,  notice  of  the  commencement  of 
such  dissolution  proceedings  was  mailed  by  peti- 
tioner Mayman,  as  Secretary  of  the  Hendy  Co., 
to  respondents  and  all  other  stockholders  and  Voting 
Trustees'  Receipt  and  Certificate  holders  of  said 
company,  which  said  notice  was  received  by  respond- 
ents on  or  about  December  23,  1940. 

XV. 

On  December  21,  1940,  at  a  duly  and  regularly 
called  meeting  of  the  Board  of  Directors  of  the 
Hendy  Co.,  petitioners  Mayman,  Moores,  Price  and 
Eassick,  together  with  said  A.  E.  Webber,  acting  as 
the  Directors  of  said  company,  proceeded  to  ter- 
minate the  Voting  Trust  created  by  Paragraph  6G 
of  said  Plan  of  Reorganization  of  the  Hendy  Co. 
and  to  declare  a  first  liquidating  dividend  of  Forty- 
five  Dolhirs  ($45)  per  share  in  favor  of  respond- 
ents and  the  other  liolders  of  all  of  the  then  out- 
standing Trustees'  Receipts  and  Certificates  of  the 
Hendy  Co.  issued  piirsuant  to  Paragra])h  6G  1  of 
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said  Plan  of  Reorganization ;  on  said  last  mentioned 
date  there  were  outstanding  Trustees'  Receipts  and 
Certificates  of  the  Hendy  Co.  evidencing  ownership 
of  a  total  of  [311]  nineteen  hundred  seven  and  three- 
quarters  (1907-3/4)  shares  of  the  capital  stock  of 
said  company,  three  hundred  three  and  one-half 
(303-1/2)  of  which  then  were,  and  now  are,  owned 
by  respondent  Shores  and  six  hundred  twenty-two 
and  one-quarter  (622-1/4)  of  which  then  were,  and 
now  are,  owned  by  respondent  Behneman;  in  de- 
claring said  first  liquidating  dividend  of  Forty-five 
Dollars  ($45)  per  share,  as  aforesaid,  petitioners 
Mayman,  Moores,  Price  and  Bassick,  and  said  A.  E. 
Webber,  as  the  Directors  of  the  Hendy  Co.,  speci- 
fically excluded  from  participation  therein  the 
twenty-two  hundred  twelve  and  one-half  (2212-1/2) 
shares  of  stock  of  said  company  previously  dis- 
tributed by  them  to  petitioners  Bassick,  Hyland  and 
Levit,  as  aforesaid. 

XVI. 
Petitioners  Mayman,  Moores,  Price  and  Bassick, 
together  with  said  A.  E.  Webber,  as  the  Directors 
of  the  Hendy  Co.  and  as  individuals,  have  hereto- 
fore contended,  and  said  last  named  petitioners  now 
contend,  that  the  affairs  of  said  Hendy  Co.  have 
been  successfullv  rehabilitated,  and  in  accordance 
with  this  contention  have  distributed  to  petitioners 
Bassick,  Hyland  and  Levit,  as  the  purported  man- 
aging officers  of  the  Hendy  Co.,  said  twenty-two 
hundred  twelve  and  one-half  (22121/2)  shares  of  the 
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outstanding  stock  of  said  company  in  alleged  pur- 
suance of  said  Paragraph  6G  2  of  said  Plan  of 
Reorganization,  all  as  set  forth  in  Paragraph  XIII 
of  this  coimter  claim ;  by  reason  of  such  distribution 
of  said  stock,  all  of  the  individual  petitioners  have 
contended,  and  now  contend,  that  petitioners  Bas- 
sick,  Hyland  and  Levit,  a*s  the  owners  of  said  stock, 
will  be  entitled  to  receive  future  liquidating  divi- 
dends declared  by  the  Hendy  Co.  upon  an  eq\vd\  ])vo 
rata  basis  with  respondents  and  the  other  stock- 
holders of  the  Hendy  Co.  who,  under  the  provisions 
of  Paragraph  6G  of  said  Plan,  were  required  to 
surrender  said  twenty-two  hundred  [312]  twelve 
and  one-half  (22121/2)  shares  to  petitioners  May- 
man,  Moores,  Price  and  Bassick,  and  the  said  A.  E. 
Webber,  as  aforesaid;  petitioner  Hendy  Co.  and 
the  members  of  its  present  Board  of  Directors  have 
threatened  to,  and  will  unless  restrained  by  an  order 
of  this  court,  cause  future  liquidating  dividends 
declared  by  the  Hendy  Co.  to  be  paid  to  said  peti- 
tioners Bassick,  Hyland  and  Levit,  upon  said  twen- 
ty-two hundred  twelve  and  one-half  (22121/2)  shares 
now  collectively  held  by  them,  upon  an  equal  pro 
rata  basis  with  respondents  and  the  other  stock- 
holders of  the  Hendy  Co. ;  respondents  are  informed 
and  believe,  and  therefore  allege,  that  there  will 
hereafter  be  available  for  distribution  by  the  Hendy 
Co.  to  its  shareholders,  as  liquidating  dividends,  an 
amount  in  excess  of  Sixty  Thousand  Dollars  ($60,- 
000),  more  than  fifty  per  cent  (50%)  of  which  will 
be  paid  by  petitioner  Hendy  Co.,  through  its  present 
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Board  of  Directors,  to  petitioners  Bassick,  Hyland 
and  Levit  on  said  twenty-two  hundred  twelve  and 
one-half  (221214)  shares  now  held  by  them,  unless 
sucli  payment  is  restrained  by  an  order  of  this 
court;  respondents  contend  that  the  term  ^^success- 
ful rehabilitation''  as  used  in  Paragraph  6G  2  of 
said  Plan  of  Reorganization  contemplated  full  pay- 
ment of  the  reduced  and  deferred  obligations  cov- 
ered by  said  Plan  out  of  earnings  of  the  Hendy  Co. 
derived  from  the  operation  of  its  business  as  a  going 
concern,  to  the  end  that  the  capital  assets  thereof 
might  be  preserved  for  the  benefit  of  its  stock- 
holders, and  to  the  end  that  the  control  and  man- 
agement of  the  affairs  of  the  company  as  a  going 
concern  might  be  ultimately  returned  to  the  said 
stockholders;  that  said  term  '^successful  rehabilita- 
tion'' as  used  in  Paragraph  6G  2  of  said  Plan  did 
not  contemplate  payment  of  said  reduced  and  de- 
ferred obligations,  or  any  part  thereof,  out  of  pro- 
ceeds of  the  sale  of  all  operating  capital  assets  and 
the  corporate  name  and  good  will  of  [313]  the 
Hendy  Co.,  followed  by  a  winding  up  and  dissolu- 
tion of  said  company. 

XVII. 

By  reason  of  the  facts  hereinabove  set  forth  in 
this  answer  and  counter  claim,  respondents  allege 
that  the  affairs  of  the  Hendy  Co.  have  not  been  suc- 
cessfully, or  at  all,  rehabilitated,  and  that  peti- 
tioners Mayman,  Moores,  Price  and  Bassick,  and 
said  A.  E.  Webber,  as  the  Directors  of  said  com- 
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pany,  accordingly  liad  no  right  or  discretion  in  the 
matter  of  distributing  said  twenty-two  hundred 
twelve  and  one-half  (22121/2)  shares  of  said  com- 
pany, or  any  of  said  shares,  to  petitioners  Bassick, 
Hyland  and  Levit,  as  the  purported  managing  offi- 
cers of  said  comi)any,  either  pursuant  to  Paragraph 
6G  2  of  said  Plan  of  Reorganization,  or  otherwise, 
aiid  that  said  share  distribution  was  therefore  il- 
legal and  void;  and  respondents,  by  reason  of  the 
facts  hereinabove  set  forth,  further  allege  that  peti- 
tioner Hendy  Co.  and  its  present  Board  of  Direc- 
tois  have  no  right  to  cause  any  liquidating  divi- 
dends hereafter  declared  by  the  Hendy  Co.  in  favor 
of  its  stockholders  to  be  paid  to  said  petitioners 
Bassick,  Hyland  and  Levit  on  said  twenty-two  hun- 
dred twelve  and  one-half  ( 22121/2 )  shares  hereto- 
fore distributed  to,  and  now  collectively  held  by, 
them,  as  aforesaid,  but  that  all  such  liquidating 
dividends  should  be  declared  only  in  favor  of,  and 
should  only  be  paid  to,  respondents  and  the  other 
owners  and  holders  of  the  nineteen  hundred  seven 
and  three-quarters  (1907%)  shares  of  Hendy  Co. 
stock  which,  from  March  24,  1936  to  December  21, 
1940,  were  subject  to  the  voting  trust  created  by 
said  Plan  of  Reorganization;  an  actual  controversy 
has  accordingly  arisen  as  to  the  rights  and  duties 
of  the  })arties  hereto  with  respect  to:  (1)  The  pro- 
visions of  Paragraph  60  2  of  said  Plan  of  Reor- 
ganization; (2)  the  title  to,  and  disposition  of,  the 
twenty-two  hun-  [314]  dred  twelve  and  one-half 
(2212V2)  shares  of  stock  of  said  company  heretofore 


Hendy  Realization  Co.  et  al.  399 

distributed  to,  and  now  held  by,  said  petitioners 
Bassick,  Hyland  and  Levit,  as  aforesaid;  (3)  the 
future  distribution  of  all  liquidating  dividends  here- 
after declared  by  the  Hendy  Co.  in  favor  of  its 
stockholders. 

Wherefore,  these  answering  respondents  pray 
that  petitioners'  said  petitions,  filed  herein  on  Feb- 
ruary 19,  1941  and  on  March  11,  1941,  be  dismissed 
by  reason  of  the  lack  of  jurisdiction  of  this  court 
over  the  issues  and  subject  matter  raised  and  re- 
ferred to  by  said  petitions  and  by  this  answer  and 
counter  claim;  also  that  the  temporary  restraining 
order  issued  herein  on  March  11,  1941,  and  based 
upon  said  petitions,  be  vacated  and  dissolved. 

Or,  in  the  event  that  jurisdiction  over  said  issues 
and  subject  matter  is  assumed  and  retained  by  this 
court,  then,  in  the  alternative,  these  answering  re- 
spondents pray  as  follows: 

1.  That  petitioners  take  nothing  by  their  said 
petitions,  but  that  the  same  be  hence  dismissed; 

2.  For  a  decree  declaring  and  determining  the 
rights  and  duties  of  the  various  parties  hereto  with 
respect  to  each  other  under  Paragraph  6G  of  said 
Plan  of  Reorganization ; 

3.  For  a  decree  declaring  and  determining  the 
rights  and  duties  of  the  various  parties  hereto  with 
respect  to  the  disposition  of  the  twenty-two  hun- 
dred twelve  and  one-half  (221214)  shares  of  stock 
of  the  Hendy  Co.  heretofore  distributed  to,  and  now 
held  by,  petitioners  Bassick,  Hyland  and  Levit  un- 
der the  circumstances  hereinabove  set  forth ; 
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4.  For  a  decree  declaring  and  determining  the 
ri.^lits  and  duties  of  the  various  parties  hereto  with 
re82)ect  to  the  future  distribution  of  all  liquidating 
dividends  liereafter  declared  by  [315]  the  Hendy 
Co.  to  its  shareholders,  and  particularly  with  refer- 
ence to  whether  any  such  liquidating  dividends 
should  be  paid  on  said  twenty-two  hundred  twelve 
mid  one-half  (22121/4)  shares  of  stock  of  said  com- 
])any  heretofore  distributed  to,  and  now  held  by, 
said  petitioners  Bassick,  Hyland  and  Levit,  as 
hereinabove  set  forth,  or  whether  payment  of  all 
such  future  liquidating  dividends  should  be  re- 
stricted to  the  nineteen  hundred  seven  and  three- 
quarters  (1907%)  shares  of  stock  of  the  Hendy  Co. 
which,  from  March  24,  1936  to  December  21,  1940, 
Avere  subject  to  the  Voting  Trust  created  by  Para- 
graph 6G  1  of  said  Plan  of  Reorganization; 

5.  That  petitioners  Mayman,  Moores,  Price  and 
Bassick,  and  each  of  them,  individually  and  as  Di- 
rectors of  the  Hendy  Co.,  and  their  successors  in 
office  as  Directors  of  the  Hendy  Co.,  and  petitioners 
Bassick,  Hyland  and  Levit,  as  the  present  holders 
of  said  twenty-two  hundred  twelve  and  one-half 
(2212y2)  shares  of  stock  of  said  company,  be  re- 
quired to  accomit  for  all  of  said  twenty-two  hun- 
dred twelve  and  one-half  (22121/4)  shares  of  stock, 
as  well  as  for  any  and  all  liquidating  dividends  of 
the  Hendy  Co.  that  may  be  hereafter  declared 
and/or  ])aid  on  said  twenty-two  hundred  twelve  and 
(me-hair  (2212i^>)  shares  of  stock; 

6.  That  petitioner  Hendy  Co.,  and  each  and  all 
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of  the  individuals  presently  constituting  the  Board 
of  Directors  of  petitioner  Hendy  Co.,  and  their  suc- 
cessors in  office,  and  their  agents,  servants,  em- 
ployees, attorneys,  and  those  acting  in  aid  or  assist- 
ance of  them,  or  any  of  them,  be  permanently  re- 
strained and  enjoined  from  declaring,  or  causing 
to  be  declared,  and  from  paying,  or  causing  to  be 
paid,  from  the  assets  of  the  Hendy  Co.  any  liquidat- 
ing or  other  dividends  that  may  hereafter  become 
due  and  paAable  to  the  stockholders  of  the  Hendy 
Co.,  either  by  reason  of  the  winding  up  and  dis- 
solution of  said  company,  or  other-  [316]  wise,  to 
petitioners  Bassick  and/or  Hyland  and/or  Levit,  or 
any  other  present  or  future  holder  of  the,  or  any 
of  the,  twenty-two  hundred  twelve  and  one-half 
(22121/2)  shares  of  stock  of  the  Hendy  Co.  dis- 
tributed to  said  last  mentioned  petitioners  by  peti- 
tioners Mayman,  Moores,  Price  and  Bassick,  and 
said  A.  E.  Webber,  as  the  Directors  of  the  Hendy 
Co.,  pursuant  to  Paragrai)h  6G  2  of  said  Plan  of 
Reorganization,  as  hereinabove  set  forth; 

7.  That  the  distribution  of  said  twenty-two  hun- 
dred twelve  and  one-half  (22121/2)  shares  to  peti- 
tioners Bassick,  Hyland  and  Levit,  pursuant  to 
Paragraph  6G  2  of  said  Plan  of  Reorganization, 
be  declared  illegal  and  void,  and  that  said  last  men- 
tioned petitioners,  and  each  of  them,  and/or  their 
successors  in  interest,  or  the  successor  in  interest  of 
any  of  them,  be  required  by  an  order  of  this  court 
to  surrender  to  the  Hendy  Co.,  any  shares  of  said 
company  now  held  by  them,  or  any  of  them,  and 
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which  form  any  part  of  said  twenty-two  hundred 
twelve  and  one-half  (22121/^)  shares  distributed  to 
said  last  mentioned  petitioners  pursuant  to  Para- 
graph 6G  2  of  said  Plan  of  Reorganization,  as 
hereinabove  set  forth,  and  that  following  such  sur- 
render the  i)resent  Directors  of  the  Hendy  Co.  be 
required  by  an  order  of  this  court  to  return  and 
deliver  said  twenty-two  hundred  twelve  and  one- 
half  (2212^/4)  shares  of  stock  to  respondents  and 
other  stockholders  of  the  Hendy  Co.  who  surren- 
dered the  same  pursuant  to  Paragraph  6G  2  of  said 
Plan  of  Reorganization,  each  of  said  stockholders 
to  receive  out  of  said  twenty-two  himdred  twelve 
and  one-half  (221214)  shares  the  exact  number 
thereof  so  surrendered  by  each  such  stockholder; 
or,  if  the  court  think  meet  and  pro])er,  that  the 
l)resent  Board  of  Directors  of  the  Hendy  Co.  be 
ordered  and  directed  to  cancel  all  of  the  certificates 
evidencing  said  twenty-two  hundred  twelve  and  one- 
half  ( 22121/2 )  shares,  and  to  retire  the  same  to  the 
treasury  of  the  Hendy  Co. ;  [317] 

8.  That  these  answering  respondents  be  allowed 
their  costs  of  suit  herein,  and  that  said  respondents 
be  likewise  granted  such  other  and  further  relief  as 
to  the  court  may  seem  just,  proper  and  equitable  in 
the  premises. 

BYRNE,  LAMSON  &  JORDAN 
PAUL  S.  JORDAN 
Attorneys  for  respondents  Harold  M.  F.  Behneman 
and  (iladys  M.  Shores  [318] 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

Harold  M.  F.  Behneman,  being  first  duly  sworn, 
deposes  and  says :  That  he  is  one  of  the  respondents 
named  in  the  foregoing  answer;  that  he  has  read 
said  answer  and  knows  the  contents  thereof;  that 
the  same  is  true  of  his  ow^n  knowledge  except  as  to 
the  matters  which  are  therein  stated  on  his  infor- 
mation or  belief,  and  as  to  those  matters  that  he 
believes  it  to  be  true. 

HAROLD  M.  F.  BEHNEMAN 

(Verification) 

(Admission  of  Service) 

[Endorsed] :  Filed  Apr.  21,  1941.  [319] 


[Title  of  District  Court  and  cause— No.  25937-S.] 

ANSWER  TO  COUNTER-CLAIM 

Come  now  Hendy  Realization  Co.,  a  corporation 
(formerly  The  Joshua  Hendy  Iron  Works),  debtor, 
E.  M.  Hyland,  Morris  Levit,  A.  J.  Mayman,  C.  B. 
Moores,  E.  H.  Price,  and  W.  R.  Bassick,  petitioners 
[320]  and  counter-defendants,  and,  pursuant  to 
Order  of  the  above  entitled  court,  answering  the 
coimter-claim  of  respondents  Harold  M.  F.  Behne- 
man and  Gladys  M.  Shores  on  file  herein,  adinit, 
deny,  and  allege  as  follows : 
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I. 

Answering  the  allegations  of  Paragraph  I  of 
said  counter-claim,  deny  that  the  date  of  the  change 
of  the  name  of  The  Joshua  Hendy  Iron  Works  to 
Hendy  Realization  Co.,  was  on  or  about  December 
4,  1940,  and  in  such  connection  allege  that  the  date 
of  such  change  of  corporate  name  w^as  December  2, 
1940. 

II. 

Answering  the  allegations  of  Paragraph  II  of 
said  counter-claim,  admit  that  from  on  or  about 
March  24,  1936,  and  up  to  November  15,  1940,  peti- 
tioners Bassick,  Hyland,  and  Levit  were  employees 
of  Hendy  Realization  Co. ;  and  deny  generally  and 
specifically,  each  and  every,  all  and  singular,  each 
and  every  other  allegation  contained  in  said  Para- 
graph II.  Allege  that,  by  reason  of  the  regular  elec- 
tion of  their  successors  in  office,  petitioners  A.  J. 
Mayman,  E.  H.  Price,  and  W.  R.  Bassick,  on  March 
17,  1941,  ceased  to  be,  and  are  not  now,  Directors  of 
Hendv  Realization  Co. 

III. 

Petitioners  have  no  information  or  belief  sufficient 
to  enable  them  to  answer  the  allegations  of  Para- 
graph III  of  said  complaint,  and  basing  their  de- 
nial on  that  ground  deny  generally  and  specifically, 
each  and  every,  all  and  singular,  said  allegations. 

IV. 

Answering  the  allegations  of  Paragraph  V  of 
said  counter-claim,  petitioners  admit  and  allege  that 
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on  or  about  January  27,  1937,  the  above  entitled 
court  duly  gave,  made,  and  entered  its  Order  and 
Decree  denominated  ^^  Pinal  Decree  Approving  and 
Confirming  Report  of  Execution  and  Accomplish- 
ment of  Confirmed  Plan  of  [321]  Reorganization; 
*  *  *  etc.,"  to  which  said  decree  and  the  terms 
thereof  reference  is  hereby  specially  made ;  and  deny 
generally  and  specifically,  each  and  every,  all  and 
singular,  save  as  so  admitted  and  alleged,  each  and 
every  allegation  contained  in  said  Paragraph  V  com- 
mencing with  the  word  ^^on"  in  line  8  on  page  8  of 
said  counter-claim  and  continuing  to  and  including 
line  29  on  page  8  of  said  counter-claim. 

V. 

Answering  the  allegations  of  Paragraph  VI  of 
said  counter-claim,  deny  that  under  the  terms  of  the 
plan  of  reorganization  therein  referred  to  the  pay- 
ment of  the  outstanding  obligations  of  Hendy  Reali- 
zation Co.  was  deferred  for  a  period  of  five  years. 

VI. 

Deny  generally  and  specifically,  each  and  every, 
all  and  singular,  the  allegations  of  Paragraph  IX 
of  said  counter-claim. 

VII. 

Answering  the  allegations  of  Paragraph  X  of 
said  counter-claim,  petitioners  have  no  information 
or  belief  sufficient  to  enable  them  to  answer  the 
allegation  that  prior  to  and  at  the  time  of  the  con- 
firmation of  said  plan  of  reorganization  on  Marcli 
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24,  1936,  respondent  Harold  M.  F.  Behneman  was 
the  o^^^le^  of  1244%  shares  of  the  capital  stock  of 
The  Joshua  Hendy  Iron  Works  and/or  that  re- 
spondent Gladys  M.  Shores  was  the  o\^^ler  of  607 
shares  of  the  capital  stock  of  The  Joshua  Hendy 
Iron  Works,  and,  basing  their  denial  upon  said 
ground,  deny  generally  and  specifically,  each  and 
every,  all  and  singular,  said  allegations;  and  deny 
generally  and  specifically,  each  and  every,  all  and 
singular,  each  and  every  other  allegation  contained 
in  said  Paragraph  X. 

VIII. 

Answering  the  allegations  of  Paragraph  XI  of 
said  counter-claim,  petitioners  deny  generally  and 
specifically,  each  and  every,  all  and  singular,  the 
allegations  that  on  November  15,  1940,  [322]  Mac- 
Donald  &  Kalui,  Inc.,  exercised  the  option  in  said 
Paragraph  referred  to  and  purchased  the  properties 
in  said  Paragraph  referred  to  for  an  amount  slightly 
in  excess  of  $400,000.00  and/or  any  other  sum  and/ 
or  that  said  sale  of  said  properties  has  been  fully 
consummated  to  MacDonald  &  Kahn,  Inc.,  or  other- 
wise, or  at  all. 

IX. 

Answering  the  allegations  of  Paragraph  XII  of 
said  counter-claim,  petitioners  admit  that  on  No- 
vember 15,  1940,  there  still  remained  un])aid  more 
than  $200,000.00  of  obligations  of  Hendy  Realization 
Co.  covered  by  said  plan  of  reorganization,  and  that 
subsequent  to  November  15,  1940,  said  obligations 
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were  paid;  but  deny  generally  and  specifically,  each 
and  every,  all  and  singular,  each  and  every  other 
allegation  contained  in  said  Paragraph  XII. 

X. 

Answering  the  allegations  of  Paragraph  XIII  of 
said  counter-claim  petitioners  admit  and  allege  that 
on  or  about  December  20,  1940,  the  Board  of  Direc- 
tors of  Hendy  Realization  Co.  duly  and  regularly 
distributed  2212%  shares  of  the  capital  stock  of 
Hendy  Realization  Co.,  pursuant  to  the  terms  of 
the  Order  of  the  above  entitled  court  dated  March 
24,  1936,  to  the  managing  officers  of  Hendy  Reali- 
zation Co.,  W.  R.  Bassick,  E.  M.  Hyland,  and  Mor- 
ris Levit,  in  the  proportions  and  in  the  manner  and 
upon  the  terms  more  fully  set  forth  in  petitioner's 
petition  for  an  Order  aiding,  enforcing,  effectuating^', 
and  protecting  the  adjudication,  order,  and  decree 
of  the  above  entitled  court  confirming  plan  of  reor- 
ganization and  directing  reorganization  of  debtor 
pursuant  thereto,  and  preventing  and  enjoining  the 
threatened  interference  with  and  defeat  of  said  ad- 
judication, order,  and  decree  and  the  jurisdiction 
of  the  above  entitled  court,  the  allegations  of  which 
said  petition  are  hereby  specially  referred  to  and 
incorporated  herein  by  reference,  and  that  said  dis- 
tribution of  2212%  shares  of  the  capital  stock  of 
Hendy  Realization  Co.  was  not  made  otherwise: 
admit  the  [323]  allegations  of  Paragraph  XIII  of 
said  counter-claim  commencing  with  line  18  on  ])aa'e 
14  of  said  counter-claim  and  to  and  including  line  30 
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on  page  14  of  said  counter-claim ;  and,  save  as  herein 
specially  admitted  and  alleged,  deny  generally  and 
specifically,  each  and  every,  all  and  singular,  each 
and  every  other  allegation  contained  in  said  Para- 
graph XIII. 

XI. 

Answering  the  allegations  of  Paragraph  XIV  of 
said  comiter-claim,  petitioners  allege  that  the  pro- 
ceedings for  the  winding  up  and  dissolution  of 
Hendy  Realization  Co.  were  duly  and  regularly  com- 
menced, taken,  and  had,  and  deny  generally  and 
specifically,  each  and  every,  all  and  singular,  any 
allegations  in  said  Paragraph  XIV  inconsistent  with 
this  allegation;  petitioners  have  no  information  or 
belief  sufficient  to  enable  them  to  answer  the  allega- 
tion as  to  the  date  that  the  notice  in  said  Paragraph 
referred  to  was  received  by  respondents,  and,  bas- 
ing their  denial  on  said  ground,  deny  said  allega- 
tion. 

XII. 

Answering  the  allegations  of  Paragraph  XV  of 
said  counter-claim,  petitioners  deny  that  in  connec- 
tion with  the  termination  of  the  voting  trust  cre- 
ated by  Paragraph  6-G  of  said  plan  of  reorganiza- 
tion, in  said  Paragraph  referred  to,  petitioners  May- 
man,  Moores,  Price,  and  Bassick,  together  with  A. 
E.  Webber,  were  acting  as  the  Directors  of  Hendy 
Realization  Co.,  and/or  were  acting  wholly  in  said 
capacity;  petitioners  have  no  information  or  belief 
sufficient  to  enable  them  to  answer  the  allegation 
that   303%  shares  of  the  capital   stock  of  Hendy 
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Realization  Co.  were  and  now  are  owned  by  respond- 
ent Gladys  M.  Shores  and/or  that  62214  shares  of 
the  capital  stock  of  Hendy  Realization  Co.  were  and 
now  are  owned  by  respondent  Harold  M.  F.  Behne- 
man,  and,  basing  their  denial  on  said  ground,  deny 
generally  and  specifically,  each  and  every,  all  and 
singular,  said  allegation.  [324] 

XIII. 

Answering  the  allegations  of  Paragraph  XVI  of 
said  counter-claim,  petitioners  admit  that  they  con- 
tend that  2212%  shares  of  the  stock  of  petitioner 
Hendy  Realization  Co.  were  distributed  to  its  man- 
aging officers  pursuant  to  the  confirmed  plan  of 
reorganization  as  a  rew^ard  for  management  and  the 
successful  rehabilitation  of  said  corporation's  affairs 
(as  more  fully  in  petitioners'  petition  on  file  herein 
set  forth),  and  in  such  connection  allege  that  said 
corporation's  affairs  were  at  the  time  of  the  dis- 
tribution of  said  stock  successfully  rehabilitated; 
and  petitioners  deny  generally  and  specifically,  each 
and  every,  all  and  singular,  each  and  every  other 
allegation  contained  in  said  Paragraph  XVI. 

XIV. 

Deny  generally  and  specifically,  each  and  every, 
all  and  singular,  the  allegations  of  Paragraph  XVII 
of  said  counter-claim. 

And  as  and  for  a  second,  separate,  and  further 
defense  and  answer  to  said  counter-claim,  petition- 
ers allege  as  follows : 
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I. 

That  respondents'  said  counter-claim  fails  to  state 
a  claim  against  petitioners,  or  any  of  them,  upon 
which  relief  can  be  granted. 

Wherefore,  petitioners,  and  each  of  them,  pray 
that  respondents,  and  each  of  them,  take  nothing 
by  reason  of  their  said  coimter-claim ;  that  petition- 
ers, and  each  of  them,  be  hence  dismissed  with  their 
costs  of  suit  herein  incurred;  that  petitioners,  and 
each  of  them,  have  the  Order  of  the  above  entitled 
court  and  relief  prayed  in  their  said  petitions  on 
file  herein ;  and  for  such  other  and  further  relief  as 
is  meet  and  proper  in  the  premises. 

STANLEY  PEDDER  and 
KENNETH  FERGUSON 
PILLSBURY,  MADISON  &  SUTRO 
LONG  &  LEVIT 

Attorneys  for  Petitioners.  [325] 

State  of  California, 

City  and  Coimty  of  San  Francisco — ss. 

Stanley  Redder,  being  first  duly  sworn,  de])oses 
and  says : 

That  he  is  an  officer,  to-wit,  the  Secretary,  of 
Hendy  Realization  Co.,  a  corporation,  one  of  tlie 
petitio>?s  in  the  above  entitled  action,  and  as  such 
is  authorized  to  make  this  verification  on  behalf  of 
said  corporation;  that  he  has  read  the  foregoing 
answer  to  counter-claim  and  knows  the  contents 
thereof ;  that  the  same  is  true  of  his  own  knowledge, 
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except  as  to  such  matters  therein  stated  on  infor- 
mation or  belief,  and  as  to  those  matters  he  believes 
the  same  to  be  true. 

STANLEY  PEDDER 

Subscribed  and  sworn  to  before  me  this  2nd  day 
of  May,  1941. 

[Seal]  ANNE  F.  SWIFT 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

Receipt  of  a  copy  of  the  foregoing  Answer  to 
Counter-Claim  is  hereby  acknowledged  this  3rd  day 
of  May,  1941. 

BYRNE,  LAMSON  &  JORDAN 
PAUL  S.  JORDAN 

Attorneys  for  Respondents 

[Endorsed] :  Filed  May  3,  1941.  [326] 


[Title  of  District  Court  and  Cause— No.  25937-S.] 

CERTIFICATE  RELATIVE  TO  SPECIAL 
MASTER'S  COMPENSATION  AND  EX- 
PENSES 

To  Honorable  A.  F.  St.  Sure,  United  States  District 
Judge  for  the  Northern  District  of  California : 

I.  Burton  J.  Wvman,  one  of  the  referees  in  bank- 
ruptcy  of  this  court,  heretofore  designated  special 
master  herein,  hereby  certify  that,  in  connection 
with  the  matters  with  which  the  certificate  [327] 
and  report  filed  in  the   above  entitled   matter   on 
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Marcli  28,  1941,  is  concerned,  1  held  two  meetings, 
one  on  March  12th,  and  the  other  on  Marcli  18th, 
1941,  and  caused  to  he  prepared  said  certificate 
covering  32  pages,  of  which  pages  24  to  30  inclu- 
sive, were  devoted  to  a  discussion  of  the  law^  in- 
volved. It  is  my  opinion,  that  for  conducting  the 
aforesaid  hearings  and  the  preparation  of  the  afore- 
said certificate,  the  sum  of  $100.00  is  fair  and  rea- 
sonable compensation,  and  that  the  sum  of  $20.00 
is  a  fair  and  reasonable  amount  to  be  allow^ed  to 
cover  the  office  and  clerical  expenses  connected 
therewith. 

I  therefore  respectfully  request  that  in  any  order 
that  is  made  in  connection  with  the  above  entitled 
matter,  provision  therein  be  made  for  the  payment 
to  me  by  the  above  entitled  debtor,  of  said  sums, 
or  such  other  sums  in  lieu  thereof,  as  to  the  court 
shall  seem  meet  and  proper,  and  that  said  amounts 
be  allowed  as  costs. 

Dated:  September  26th,  1941. 

Respectfully  submitted, 
BURTON  J.  WYMAN 
Special  Master 

[Endorsed]:  Filed  Sept.  26,  1941.  [328] 
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111  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California. 

Before:  Honorable  W.  A.  Beasly,  Referee  in 
Bankruptcy.  As  Special  Master. 

No.  25937-S. 

In  the  Matter  of 

THE  JOSHUA  HENDY  IRON  WORKS, 

a  corporation, 

Debtor. 

REPORTER'S   TRANSCRIPT 

(Before  Referee) 

Tueseday,  October  22,  1935.  10  a.  m. 

Appearances : 

G.  G.  Sanders,  Esq.,  representing  the  claimant 
Carlo  Lastreto; 

Kenneth  R.  Ferguson,  Esq.,  and  Stanley  Ped- 
der,  Esq.,  representing  W.  R.  Bassick,  Trus- 
tee; 

R.  P.  Thornton,  Esq.,  representing  H.  L.  E. 
Meyer ; 

L.  D.  Byrne,  Esq.,  representing  Harold  M.  F. 
Behneman; 

Marshall  P.  Madison,  Esq.,  and  Gerald  Levin, 
Esq.,  representing  creditors  Bank  of  Cali- 
fornia, National  Association;  and  Baker- 
Hamilton  Pacific  Company;  and  Moore  Dry 
Dock  Co.; 
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Milton  T.  Farmer,  Esq.,  and  Leigh  Athearn, 
Esq.,   representing  John   Hedley. 

October  22,  1935. 
Reported  by   E'.  H.   Gray. 

October  28,  1935. 

Reported  by  Carolyn  R.  Blair.  [329] 

Mr.  Sanders:  We  are  now  presenting  petition 
for  an  order  permitting  Carlo  Lastreto  to  file  and 
l)resent  a  claim.  There  is  an  affidavit  on  file,  to- 
gether with  the  proposed  order.  The  basis  of  the 
affidavit  and  petition  is  that  Carlo  Lastreto  was  a 
judgment  creditor  or  a  claimant,  in  this  matter. 
He  had  some  two  claims  against  the  Debtor.  Last- 
reto levied  on  what  he  imagined  to  be  only  one 
claim  and  obtained  thereafter  a  judgment,  and  on 
recovery  brought  in — or  it  is  now  brought,  out  that 
instead  of  only  obtaining  one  claim,  he  levied  on 
and  had  obtained  by  sale  two  claims,  and  on  being 
set  for  hearing,  it  was  continued  on  stipulation 
in  the  state  court,  and  he  now  finds  himself  in  the 
position  where  he  has  filed  as  judgment  creditor  on 
one  claim,  while  he  should  have  filed  on  two  claims; 
and  the  original  judgment  debtor  having  filed  an 
o])jection  on  the  ground  the  present  petitioner  was 
holder  and  owner  of  both  claims,  now  the  claims 
have  been  admitted  as  being  filed  and  it  is  only  a 
question  of  who  is  holding  the  claim.  We  have,  of 
course,  to  admit  oii  the  state  of  the  record  Last- 
reto is  the  holder  of  both  claims,  and  we  are  hoping 
we  will  be  permitted  to  i)resent   and  file  a  clahn 
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on    the    part    of    Lastreto    for   the    other    $10,000 
claimed  which  is  not  filed. 

Mr.  Ferguson:  W.  R.  Bassick,  trustee,  is  repre- 
sented by  Stanley  Pedder  and  by  me,  and  we  want 
to  say  there  is  a  claim  on  the  books  for  $10,197.50. 
The  claim  was  filed  according  to  the  order  of  the 
court  by  Mr.  A.  A.  Behneman.  Prior  to  that,  time 
we  had  been  served  with  notice  that  the  claim  had 
been  sold  to  Lastreto.  We  therefore  rejected  the 
claim  when  it  w^as  filed  on  that,  basis.  We  are  of 
course  not  a  party  in  interest. 

The  Master:  Is  anybody  objecting  to  the  filing 
of  this  claim  now?  I  see  no  reason  why  that  should 
not  be  filed.  It  seems  to  [330]  me  the  natural  thing 
to  do,  so  the  claim  will  be  filed.  The  order  is  on 
my  desk  and  I  will  sign  it. 

Mr.  Ferguson:  There  are  two  matters  on  before 
the  Court  this  morning,  pursuant  to  order  of  gen- 
eral and  special  reference  made  to  your  Honor  by 
Judge  St.  Sure,  September  30,  1935.  The  first  mat- 
ter is  the  proposed  plan  of  reorganization  of  the 
Debtor  Corporation.  The  second  matter  is  the  peti- 
tion for  confirmation  of  an  attorney's  fee  allowed 
in  the  State  Court  in  a  prior  equity  receivership. 

The  Master:     Petition  for  what? 

Mr.  Ferguson:  Petition  for  confirmation  of 
authorization,  authorizing  the  trustee  to  pay  a  fee 
which  was  fixed  in  the  State  Court  in  a  prior 
equity  receivership  for  the  attorney  for  the  re- 
ceiver in  that  equity  receivership.  I  might  say  that 
notice  of  both  hearings  has  been  mailed. 
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The  Master:     Is  there  a  trustee? 

Mr.  Ferguson:  There  is  a  trustee  in  this  matter. 
Tlie  first  matter  is  to  take  up  the  matter  of  the 
fee.  The  presumption  is  the  fee  was  fair.  First, 
there  is  on  file  in  the  District  Court  a  certified 
cox)y  of  the  order  of  Judge  I.  L.  Harris  fixing 
a  fee  of  $3,000,  $500  of  which  had  been  paid,  and 
$2500  remains  unpaid.  If  there  is  any  question, 
w^e  are  ready  to  put  on  testimony  as  to  the  vahie 
of  the  services,  but  I  presume  that  unless  there  is 
some  objection — 

The  Master:  Was  any  objection  made  over 
there  ? 

Mr.  Ferguson :  It  was  continued  one  w^eek.  Some 
preliminary  objection  which  was  withdrawn;  notice 
was  given  to  stockholders  of  the  hearing,  and  I 
presume  there  will  be  no  further  objection. 

The  Master :  I  think  if  you  have  testimony  as  to 
the  value  of  the  services,  you  better  reinforce  the 
position  by  presenting  [331]  it,  although  there  may 
be  no  active  objection  here. 

STANLEY  PEDDER 

Called  for  the  Trustee;  sworn. 

Mr.  Ferguson:  Q.  Mr.  Pedder,  prior  to  the 
institution  of  this  proceeding,  Mr.  W.  R.  Bassick 
w^as  the  successor  receiver  and  sole  receiver  of  the 
Joshua  Hendy  Iron  Works  in  equity  receivershi]) 
pending  in  the  Superior  Court  of  the  City  and 
County  of  San  Francisco'?  A.     He  w^as. 
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Q.  And  pursuant  to  the  order  of  that  court  you 
were  regularly  appointed  as  his  attorney  1 

A.    I  was. 

Q.  You  acted  for  him  as  such  attorney  from 
the  date  of  his  appointment,  or  a  few  days  prior 
in  March,  the  27th,  1934,  to  and  including  March 
21st  of  this  year,  at  which  time  this  proceeding 
was  instituted? 

A.  That  is  right,  and  of  course  in  closing  the 
equity  matters,  as  far  as  they  were  closed  up. 

Q.  In  that  connection,  the  receiver  filed  a  final 
account  and  the  matter  is  now  closed,  pending  a 
reaching  of  a  plan  of  reorganization? 

A.     That  is  correct. 

Q.  In  connection  with  the  petition  of  the  re- 
ceiver in  the  settlement  of  his  account,  the  receiver 
set  forth  the  fact  that  he  had  received  certain 
compensation  for  himself  pursuant  to  an  order  of 
the  court  which  he  made  from  month  to  month? 

A.     That  is  right. 

Q.  He  further  set  forth  the  fact  he  had  paid 
you  $500,  and  further  asked  that  such  reasonable 
allowance  be  made  as  the  court  deemed  reasonable? 

A.    Yes. 

Q.  At  that  time  notice  of  that  hearing  was 
mailed  to  all  the  stockholders  of  the  company,  and 
the  affidavit  or  proof  of  claim  is  on  file? 

A.    Yes.  [332] 

Q.  A  hearing  was  had  before  Judge  Harris, 
at  which  time  the  largest  creditors  of  the  corpora- 
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tion  appeared  and  consented  to  a   fee  which  was 

fixed  at  $3,000?  A.     That   is  right. 

Q.  And  there  w^as  a  balance  of  $2500  still  due 
and  i)ayable  to  you?  A.     Yes. 

Q.  At  that  time  some  of  the  largest  stock- 
holders wrote  in  and  signified  their  assent  to  the 
compensation?  A.     Yes. 

Q.  A  certified  copy  of  the  decree  has  been  filed 
in  this  matter,  together  with  those  letters,  as  sug- 
gested by  Judge  Harris?  A.     Yes. 

Q.  In  connection  with  the  fixing  of  that  com- 
pensation in  the  matter,  you  gave  certain  testi- 
mony in  regard  to  services  performed  by  you? 

A.    Yes. 

Q.  And  you  also  filed  a  memorandum,  w^hich  is 
not  inclusive  but  which  contains  an  allegation  of 
some  of  the  services  rendered?  A.     Yes. 

Q.     I  ask  you  w^hether  that  is  a  copy  of  it? 

A.  A  copy  of  the  memorandum  of  services  ren- 
dered by  me  as  attorney  for  W.  R.  Bassick. 

Mr.  Ferguson :  If  the  Court  please,  we  offer 
that  as  an  exhibit  in  this  proceeding. 

Q.  That  memorandum  of  services  does  not  cover 
tele})hone  calls  or  letters  written,  but  merely  con- 
ferences? 

The  Witness:  A.  That  is  right,  the  major 
things. 

Q.  And  in  your  opinion,  the  sum  of  $3,(XX)  is 
a  reasonable  and  fair  compensation  for  your  services 
in  that  connection? 
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A.     I  so  consider  it. 

Q.  If  I  would  ask  you  about  the  individual 
items,  you  would  testify  they  are  as  represented? 

A.  Yes.  May  I  say  for  the  information  of  the 
Court,  that  that  hearing  you  mentioned  that  [333] 
was  postponed,  there  was  no  criticism  whatever  of 
the  attorney's  fee  at  all;  the  carrying  over  was  in 
connection  with  the  receiver's  account  upon  which 
certain  additional  information  was  desired. 

The  Master:  Unless  there  is  some  cross-examin- 
ation, that  will  be  all. 

Mr.  Byrne:     I  have  no  cross-examination. 

The  Master:  The  fee  will  be  confirmed;  bring 
in  your  order  and  I  will  sign  it. 

Mr.  Ferguson:  Here  it  is,  your  Honor.  I  pre- 
sume the  Act  says  the  judge  will  sign  it  with  the 
usual  recommendations  in  the  usual  way. 

The  Master:    Yes. 


Mr.  Ferguson:  If  the  Court  please,  I  realize 
the  trustee  is  not  the  protagonist  in  this  reorgani- 
zation, it  is  filed  by  certain  stockholders;  neverthe- 
less there  are  certain  notices  filed,  and  we  ought  to 
have  the  trustee  on  the  stand. 

W.  R.  BASSICK 

Called  for  the  Trustee;  sworn. 

Mr.  Ferguson:  Q.  Mr.  Bassick,  you  were  ap- 
pointed  temporary  trustee   of  the   Joshua   Hendy 
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Iron   Works,   the   debtor   corporation,    under    Sec- 
tion 77B,  by  Jud£ce  St.  Sure  March  21,  1935? 

A.     Tliat,  is  right. 

Q.  Prior  to  that  time  and  from  March  27,  1934, 
you  had  been  receiver  of  the  present  debtor  cor- 
poration in  an  equity  receivership,  by  the  Superior 
Court  for  the  City  of  San  Francisco? 

A.     That  is  right. 

Q.  Your  appointment,  was  made  permanent  on 
April  19,  1935  by  Judge  St.  Sure? 

A.     That  is  right. 

Q.  And  by  order  of  the  District  Court  you  are 
rei)resented  [334]  in  this  proceeding  by  attorneys, 
Mr.  Pedder  and  by  me?  A.     Yes. 

Q.  In  that  order  making  that  appointment  as 
trustee  permanent  you  were  instructed  to  give 
notice  to  all  of  the  creditors  and  stockholders  and 
other  i)ersons  having  any  interest  in  the  estate, 
by  mail,  of  a  time  set  for  the  filing  of  claims,  is  that 
correct  ?  A.    Yes. 

Q.     That  time  set  was  sixty  days? 

A.     Correct. 

Q.  And  you,  in  accordance  with  that  order,  have 
caused  notice  to  be  mailed  to  all  creditors  and 
stockholders  and  other  persons  interested,  and  also 
to  be  jniblished  in  accordance  with  the  order? 

A.    Yes. 

Q.  And  the  affidavits  of  proof  thereof  are  on 
file  ?  A.     Correct. 
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Q.  In  response  to  this  notice,  did  you  or  not 
receive  claims  of  various  stockholders  and  creditors  ? 

A.     We  did. 

Q.  Those  claims  were  not  a  complete  represen- 
tation of  the  claims  as  shown  by  the  books,  but  a 
substantial  amount  of  persons  filed? 

A.     Substantially  so. 

Q.  In  due  course  you  notified  those  jjersons 
whether  or  not  the  claims  filed  by  them  corres- 
ponded with  their  claims  as  indicated  on  the  books 
of  the  corporation,  or  not?  A.     That  is  right. 

Q.  Referring  to  the  proposed  plan  of  reorgan- 
ization of  the  company  which  is  presently  the  sub- 
ject of  hearing,  when  this  plan  was  proposed  was 
it  not,  by  the  Bank  of  California,  Baker-Hamilton- 
Pacific  Company  and  Moore  Dry  Dock  Company, — 
those  are  creditors  of  the  company? 

A.     That  is  right. 

Q.  AVhose  claims  arose — a  portion  of  them  arose 
prior  to  March  27,  1931— May  17,  1932,  is  that  cor- 
rect? A.     That  is  right. 

Q.  And  it  was  also  proposed  by  Albertie  M. 
Hendy,  who  is  a  stockholder  appearing  on  the  rec- 
ords of  the  company?  [335] 

A.     That  is  right. 

Q.  And  these  creditors,  according  to  the  books 
of  the  company,  represented  more  than  ten  percent 
in  amount  of  all  claims  against  the  eorpoi-ation,  and 
more  than  twenty  percent  of  several  classes? 

A.     That  is  right. 
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Q.  And  Mrs.  Hendy  owns  more  tlian  ten  per- 
cent of  the  outstandine:  stock  of  the  debtor  corpora- 
tion? A.     That  is  ri^ht. 

Q.  In  reference  to  the  plan  so  filed,  as  I  under- 
stand, you  immediately  caused  the  plan  to  be 
printed,  and  applied  to  the  court  for  a  direction  as 
to  the  manner  of  mailing  notices  of  the  hearing  of 
this  plan  and  this  hearing,  to  all  of  the  various 
stockholders  and  creditors  of  the  debtor? 

A.     That  is  right. 

Q.  And  Judge  St.  Sure  made  his  order  specially 
referring  this  matter  to  Judge  Beasly  as  S]^ecial 
Master,  and  also  directing  the  manner  in  which 
notice  should  be  given,  ten  days  by  mail  ? 

A.     That  is  right. 

Q.  You  thereupon  mailed  to  each  of  the  stock- 
holders, creditors  and  persons  interested  in  the 
debtor,  as  their  addresses  appeared  on  the  books  of 
the  corporation,  a  copy  of  the  proposed  plan  of  re- 
organization, together  with  a  notice  of  hearing,  and 
setting  the  matter  for  last  Wednesday,  and  it  has 
been  continued  to  this  date,  together  with  notice  of 
hearing  u])on  the  petition  for  confirmation  of  the 
fee,  which  has  just  been  disposed  of? 

A.     That  is  right. 

Q.  1  show  you  here  an  affidavit  of  mailing,  made 
by  S.  Ramon.  Miss  Ramon  is  employed  by  you.  is 
.^he?  A.     Right. 

Q.  And  she  served  and  mailed  these  notices  ])ur- 
suaut  to  your  request  and  under  your  supervision  ? 

A.     That  is  right. 
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Q.  Now,  if  you  will  examine  the  affidavit  there 
are  two  printed  notices  contained  therein  and  a 
printed  proposed  plan  of  [336]  reorganization. 
Those  are  the  notices  and  the  plan  to  which  you 
have  just  referred  in  your  testimony? 

A.     They  are. 

Mr.  Ferguson:  If  the  Court  please,  I  offer  in  evi- 
dence this  affidavit  which  says  that  these  notices 
were  mailed  by  regular  post  more  than  ten  days 
prior  to  the  time  of  hearing,  to  all  creditors  and 
stockholders  and  persons  having  an  interest  in  the 
•ebtor  corporation,  addressed  within  the  state,  and 
by  air  mail  post  to  all  those  j)ersons  outside  of  the 
state. 

The  Master:  Debtor's  Exhibit  1  of  October  22, 
1935. 

Mr.  Ferguson:  Q.  Referring  to  the  proposed 
plan  of  reorganization,  the  figures  representing  as- 
sets and  liabilities  of  the  company  were  taken,  were 
they  not,  from  the  debtor  corporation's  books  as  of 
July  31,  1935? 

The  Witness:     A.     Correct. 

Q.     And  that  was  the  latest 

The  Master :  What  date  did  vou  sav  ? 

Mr.  Ferguson :  July  31,  1935. 

Q.  That  was  the  latest  practical  date  on  which 
those  figures  could  be  taken,  was  it  not,  at  the  tin^^^ 
this  plan  was  drawn  up?  A.     Yes. 

Q.  And  those  figures  were  checked,  were  the\' 
not,  your  figures  taken  from  the  books  checked  by 
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an    independent    survey   made    by    an    independent 

firm  of  accountants,  Messrs.  Bullock  &  Kellogg? 

A.     That  is  right. 

Q.  In  view  of  the  fact  that  the  debtor  corpora- 
tion is  continuing  to  do  business  under  your  man- 
agement, obviously  the  current  liabilities  and  obli- 
gations are  constantly  fluctuating?       A.     They  are. 

Q.  And  interest  u|)on  the  obligations  prior  to  the 
time  of  the  original  receivership,  May  17,  1932,  will 
be  increasing,  but  [337]  substantially  these  figures 
as  before  the  receivership  will  be  the  substantial 
figures  set  forth  in  this  plan?  A.     They  are. 

Q.  In  the  notice  to  the  creditors  and  stock- 
holders, which  you  mailed  pursuant  to  the  order  of 
the  court,  you  have  set  forth  that  you  would  be  will- 
ing' to  receive,  did  you  not,  such  acceptances  as  may 
be  mailed  in  by  delivery,  for  delivery  by  you  to  the 
Sj)ecial  Master  at  the  time  of  hearing? 

A.     That  is  right. 

Q.     Have  you  received  any  such  acceptances? 

A.     I  have. 

Mr.  Ferguson:  If  the  Court  please,  we  ought  io 
take  these  up  by  classes  as  set  foi*th  in  the  plan? 

The  Master:  All  right. 

Mr.  Ferguson :  Q.  The  first  class  set  forth  in 
the  ])lan  consists  of  a  claim  by  the  United  States 
Clovernment  for  deficiency  in  income  tax  for  1927- 
1928  in  the  sum  of  $2450.59? 

The  Witness:     A.     That  is  ricrht. 
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Q.  And  you  applied,  in  accordance  with  the 
terms  of  Section  77B,  to  the  Secretary  of  the  Treas- 
urer's office  for  an  acceptance  of  the  plan? 

A.     That  is  right. 

Mr.  Ferguson:  I  might  say  for  the  Court's  guid- 
ance, that  the  plan  contemplates  that  this  Govern- 
ment tax  claim  to  be  paid  in  six  cash  installmer.l.^, 
starting  one  month  after  the  date  of  the  confirnia- 
tion  of  the  plan,  if  confirmed. 

The  Master:  Did  the  Government  accept? 

Mr.  Ferguson:  The  Government's  accej)ta7ir'e  'i^ 
rii  file  in  the  District  Court  here,  the  Government's 
acceptance  being  contingent  upon  the  agreement  oP 
the  security  holders  as  to  the  amoimt  of  the  Cov- 
ernment's  claim  and  its  ]^riority  to  their  claims. 

Mr.  Madison:  That  is  entireh'  satisfy c^orv. 

Mr.  Ferguson:  The  decree  will  so  provide  that 
condition.  I  haven't  that  to  introduce,  but  it  lin-^, 
already  been  filed. 

The  Master:  If  it  is  a  record  of  the  Court,  T  tak(^ 
judicial  [388]  notice. 

Mr.  Ferguson:  Now,  the  next  class  of  claims 
are  creditors  who  hold  either  bonds  or  notes  secured 
by  bonds  of  the  corporation.  I  have  here  the  veri- 
fied acceptance — all  acceptances  are  verified — of 
the  Bank  of  California,  National  Association;  ac- 
cording to  the  records  of  the  debtor  corporation 
the  Bank  of  California,  National  Association  holds 
principal   bonds  in  the   sum   of  $147,500,   together 
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witji  interest  on  accrued  coupons  to  July  31,  1935, 

the  date  of  the  plan,  of  $139,387.50. 

Q.     Is  that  correct? 

The   Witness:     A.     Correct. 

Q.  It  holds  notes  in  excess  of  that  amount,  l)ut  the 
bank  has  concluded,  subject  to  confirmation  of  the 
plan,  to  deem  the  balance  of  its  notes  unsecured 
over  and  above  the  amount  of  security  it  now  holds  ? 

A.     That  is  correct. 

Mr.  Ferguson:  We  otfer  all  these  together  in 
evidence.  This  acceptance  will  cover  the  other  classes 
of  claims  too.  That,  I  might  say,  the  bank's  claim, 
in  this  connection  comprises  a  little  better  than  94 
percent  of  claims  of  that  class. 

Q.     Is  that  correct? 

The  Witness:     A.     That  is  right. 

Q.  The  next  class  of  claims  comprises  the  present 
deed  of  trust  upon  some  real  property  in  the  City 
and  County  of  San  Francisco,  and  the  bank  holds 
that  deed  of  trust,  and  this  acceptance  would  cover 
that  class  of  creditors,  100  percent? 

A.     That  is  right. 

Q.  The  next  class,  certain  notes  secured  by 
))ledge  00  those  are  held  100  percent  by  the  bank, 
and  its  acceptance  covers  that? 

A.     1liat  is  right. 

Q.  Tlie  next  class  would  be  unsecured  claims, 
the  l)ank  having  [339]  set  forth  against  its  claim 
the  amount  of  its  security  left  unsecured  to  the 
extent  of  $127,956.59?  A.     That   is   right. 
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Q.  I  also  have  an  acceptance  of  the  plan  of 
reorganization  as  is  in  the  unsecured  class  of  Baker- 
Hamilton  &  Pacific  Company.  Their  claim,  as  it 
appears  on  the  books,  is  $12,837.64? 

A.     That  is  right. 

Q.  I  also  have  the  claim  of  Morris  Levit,  the 
acceptance  of  Morris  Levit.  His  claim  amounts  on 
the  books  of  the  debtor  corporation,  and  has  been 
approved  by  you,  to  $3,124.92? 

A.     That  is  right. 

Q.  Also  have  the  claim,  verified,  of  the  Moore 
Dry  Dock  Company,  whose  claim  upon  the  books 
of  the  debtor  corporation  is  in  the  sum  of  $4,805.60? 

A.     Correct. 

Q.  I  also  have  the  claim  of  Stella  Ramon,  whose 
claim  against  the  debtor  corjDoration  appears,  and 
you  have  recognized,  in  the  sum  of  $562.50? 

A.     That  is  right. 

Q.  When  I  say  '^you  recognize,"  you  merely 
recognize  that  as  coinciding  with  the  books  of  the 
corporation?  A.     That  is  right. 

Q.     I  also  have  the  claim  of  A.  I.  Sillers,  $947.48? 

A.     Correct. 

Q.  Also  the  verified  claim  of  E.  M.  Hyland, 
whose  claim  amounts  to  $1382.13? 

A.     That  is  correct. 

Q.     Also  the  claim  of  F.  L.  McAdam,  $648.03? 

A.     Right. 

Q.     I  also  have  the  claim  of  J.  M.  Brown,  $944.87  ? 

A.     That  is  right. 
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Q.  I  also  have  the  claim  of  C.  B.  McAulay, 
$1678.75? 

A.     That  is  right   as  shown  on  my  books. 

Q.  I  also  have  the  claim  of  M.  N.  Colman,  whose 
claim  is  shown  on  the  books  as  $2851.83? 

A.     Right. 

Q.  Now  in  addition  to  those  verified  acceptances, 
yon  have  received,  imverified  acceptances  from  the 
Sacramento  Pipe  Works,  on  their  claims  of  [340] 
$787.16,  and  from  T.  S.  O'Brien,  $806.47? 

A.     Correct. 

Q.  You  have  computed  the  verified  acceptances, 
including  the  miverified,  with  relation  to  the  entire 
amount  of  unsecured  obligations  of  the  company 
and  you  find  that  the  verified  acceptances  comprise 
more  than  two-thirds  of  this  class  of  claims? 

A.     That  is  right. 

Q.  Approximately  69  percent.  Now  the  next 
class,  or,  I  might  say  for  the  Court's  information, 
that  all  of  the  notes  and  obligations  of  the  debtor 
corporation  since  May  17,  1932,  the  date  upon  which 
the  receiver  was  originally  appointed  in  the  State 
equity  receivership,  have  been  and  will  be  paid  out 
in  the  usual  course  of  business  is  cash,  therefore 
are  not  affected  by  the  plan.  Referring  to  the  claims 
of  stockholders,  you  have  received  verified  accep- 
tance  from   various   stockholders,   have   you? 

A.     Quite  a  few. 

Q.     And   I   will  offer  these  in  evidence:  Albertie 
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M.  Hendy,  she  is  the  owner  of  6O9I/2  shares  of  the 

capital  stock  of  the  debtor  company? 

A.     That  is  right. 

Q.     Hazel  L.  Shattuck,  owner,  according  to  the 
records,  of  245  shares  of  the  capital  stock? 

A.     That  is  right. 

Q.     Paul  W.  Shattuck  owner  of  5  shares? 

A.     That  is  right. 

Q.     Bessie  Lutz,  owner  of  250  shares? 

A.    Yes. 

Q.     Charles  C.  Gardner,  executor  of  the  will  of 
Mary  F.  McGurn,  deceased,  owner  of  86II4  shares? 

A.     Correct. 

Q.     Charles   C.   Gardner,  individually,  owner  of 
125  shares?  A.     Correct. 

Q.     Morris  Levit,  owTier  of  80  shares? 

A.     Correct. 

Q.     E.  M.  Hyland,  owner  of  30  shares? 

A.     Correct. 

Q.     Samuel  J.  Hendy,  owner  of  52%.  shares? 

A.     Right. 

Q.     Gladys  M.  Shores,  o\Aaier  of  607  shares? 

A.     Correct.    [341] 

Q.     Mabel  H.  Webber,  owner  of  22  shares? 

A.     Right. 

Q.     And  each  of  these  persons  filed  claims  against 
you  in  accordance  with  the  terms  of  the  order? 

A.     They  did. 

Q.     And  the  total  amount  of  stock  now  issued 
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and  outstanding,  according  to  tlie  records,  is  4,425 

shares  ?  A.     Correct. 

Q.  And  these  verified  acceptances  cover  2887% 
shares?  A.     That  is  right. 

Q.  And  that  is  somewhat  in  excess  of  65  percent 
of  the  stock,  is  that  correct? 

A.     That  is  right. 

Mr.  Ferguson :  If  the  Court  please,  we  also  have 
here  the  verified  acceptance  from  Ethel  Hendy 
Cross,  84%  shares.  We  have  not  included  this  be- 
cause no  claim  was  filed  against  the  estate.  It  was 
asserted  that  Mrs.  Cross  had  sold  her  stock  to  an- 
other claimant  who  did  not  file  an  acceptance,  and 
we  have  not  included  this,  but  we  will  file  it  for 
whatever  it  is  worth. 

If  the  Court  please,  we  offer  these  acceptances  in 
evidence  at  this  time;  they  are  verified  with  the 
exception  of  two.  The  Act  does  not  requrie  it. — 

The  Master:  I  suppose  they  will  identify  them- 
selves. 

]\Ir.  Ferguson:  I  suggest  they  all  go  in  as  one 
except  hers. 

The  Master:  Debtor  Corporation's  Exhibit  2. 
The  other  was  what? 

INlr.  Ferguson :  Affidavit  of  mailing.  If  the  Court 
])lease,  we  have  a  list  of  all  these  and  would  be  verv 
ha])py  to  introduce  it. 

The  Master:  Yes,  if  you  will  let  me  have  the  list 
T  will  ])ut  it  here,  and  then  that  will  show  what  will 
be  included  in  this. 
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Mr.  Ferguson:  Q.  Mr.  Bassick,  in  connection 
with  the  receipt  of  these  acceptances  by  you,  I  will 
ask  you  whether  or  not  you  have  exerted  any  pres- 
sure or  influence  in  any  way,  upon  any  persons  to 
accept  these  ?[342] 

The  Witness:     A.     I  should  say  not. 

Q.  Has  anybody,  to  your  knowledge,  exerted  any 
such  pressure?  A.     No. 

Q.     Most  of  the  acceptances  came  in  imsolicited? 

A.    Yes. 

Q.  You  have  also,  as  trustee,  received  a  copy  of 
a  protest  against  the  plan  purported  to  have  been 
filed  by  H.  L.  E.  Meyer,  Jr.,  I  believe,  that  formally 
appears  in  the  record.  All  we  have  is  the  copy  served 
upon  us.  A.     That  is  right. 

Q.  Mr.  Meyer  is  owner  of  $10,000  principal 
amount  of  bonds,  upon  which  there  was  interest  due 
as  of  July  31,  1935,  in  the  sum  of  $10501 

A.     Right. 

Q.  Mr.  Meyer  is  also  an  unsecured  creditor  to 
the  extent  of  $7043.77?  A.     Right. 

Q.  You  have  also  received  a  copy  of  an  objection 
to  the  plan  made  in  the  name  of  Harold  M.  F. 
Behneman  ?  A.     Right. 

Q.  As  a  stockholder  of  the  corporation,  Mr. 
Behneman,  according  to  the  records  of  the  com]^any, 
owns  12441/2  shares  of  stock  of  the  debtor  corpora- 
tion? 

Mr.  Byrne:     1244yo. 
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The  Master:     That  is  common  stock? 

Mr.  Bynie:  Incidentally  he  is  the  largest  stock- 
liolder. 

Mr.  Ferguson:  Q.  The  protest  having  been 
made  that  his  stock  12441/2  shares  stands  upon  the 
records  of  the  corporation  in  the  name  of  F.  J. 
Behneman? 

The  Witness:     Correct. 

Q.  And  F.  J.  Behneman  is  deceased  at  the  pres- 
ent time?  A.     That  is  right. 

Q.  The  claim  has  been  filed  representing  that 
Harold  M.  F.  Behneman  is  legatee  and  has  had  dis- 
tributed to  him  these  shares.  The  records  show  they 
stand  in  the  name  of  J.  F.  Behneman? 

A.     Correct.   [343] 

Q.  This  claim  was  not  filed  within  the  time  set 
by  the  Court  for  the  filing  of  claims,  it  has  been 
subsequently  delivered  to  you,  together  with  the 
order  of  the  Special  Master  premitting  its  filing? 

A.     That  is  right. 

The  Master:  Let  me  have  the  date  when  the 
time  expired? 

Mr.  Ferguson:  The  time  expired  on  July  19th 
or  20th  of  1935,  and  this  claim  was  received  by  the 
trustee  on  October  9,  1935. 

Mr.  Byrne:     When  was  it  sworn  to? 

Mr.  Ferguson :     It  was  sworn  to  on  June  18,  1935. 

Mr.  Byrne:     Exactly. 

Mr.  Ferguson:  There  was  delivered  with  this 
an  order  allowino-  the  claim  to  be  filed — 
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The  Master:  I  recall  there  was  some  mistake 
on  the  part  of  the  notary.  Is  there  any  objection  to 
this  claim? 

Mr.  Byrne:  On  the  ground  it  was  not  filed  on 
time. 

Mr.  Ferguson:  The  trustee  has  no  objection.  He 
is  in  no  position  to  object. 

The  Master:     How^  about  the  corporation? 

Mr.  Ferguson:     I  know  of  no  objection. 

The  Master:  You  are  representing  the  debtor 
corporation  ? 

Mr.  Ferguson:  Yes,  in  so  far  as  the  trustee  has 
received  the  powers  of  management  and  control. 

The  Master:  Is  not  the  corporation  represented 
here  this  morning?  The  corporation  is  petitioning 
for  reorganization. 

Mr.  Ferguson:  This  petition  is  an  involuntary 
petition  on  the  part  of  the  creditors,  if  the  Court 
please.  The  corporation  has  been  in  receivership 
for  several  years. 

The  Master :  Is  the  corporation  represented  here 
at  all  this  morning? 

Mr.  Ferguson:  Only  in  so  far  as  one  or  two  of 
the  directors  [344]  are  here  individually,  that  is 
my  understanding. 

Q.  You  also  received,  as  I  understand  it,  Mr. 
Bassick,  a  letter  from  Mrs.  Julia  Routzahn,  who 
holds  a  $6,000  note  of  the  corporation  secured  by 
$8500  principal  amount  of  its  bonds,  and  the  in- 
terest on  her  note  is  $1105.90  as  of  July  31,  1935? 
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Mrs.  Routzahn  having  some  question  as  to  the  pro- 
posed i)lan,  as  I  miderstand  it,  you  wrote  her  ad- 
vising her  that  becaiise  of  official  capacity  you  would 
be  unable  to  present  formally  any  objection  or 
questions  she  might  have,  and  heard  nothing  fur- 
tlier  from  her? 

The  Witness:     That  is  right 

Q.  Mr.  Bassick,  have  you  the  plan  of  reorgani- 
zation before  you?  I  am  going  to  ask  certain  pre- 
liminary questions  as  a  ground  for  any  objections. 

The  Master :     Proceed  in  your  own  way. 

Mr.  Ferguson:  Q.  I  am  calling  your  attention 
to  Exhibit  ^^A"  particularly,  which  purports  to  be 
a  balance  sheet  of  the  debtor  corporation  as  of 
date  July  31,  1935. 

The  Master:  That  is  Exhibit  ''A"  on  page  10 
of  the  proposed  plan? 

Mr.  Ferguson:  10  and  11,  assets  on  page  10  and 
liabilities  on  page  11. 

Q.     Do  you  find  that  page  10,  Mr.  Bassick? 

The  Witness:     A.    Yes. 

Q.  Which  balance  sheet  purports  to  have  been 
made,  and  which  you  have  testified  was  made,  from 
the  books  of  the  debtor  corporation.  I  will  ask  you 
whether  or  not  you,  as  trustee,  have  made  any 
change  upon  the  books  of  the  corporation  with  re- 
spect to  the  book  value  of  the  fixed  assets  of  the 
corporation?  A.     I  have  not.  [345] 

Q.  The  value  of  the  debtor's  fixed  assets  as 
the  same  a])pear  on  the  books  of  the  corporation 
are  as  those  in  Exhibit  ^^A"? 
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A.     That  is  right. 

Q.  Are  purely  a  book  value  of  the  assets  which 
are  carried  by  the  debtor  corporation,  and  are  not 
the  appraised  value?  A.     Right. 

Q.  And  you  have  not  applied  to  the  Court,  as 
yet  for  authority  to  rewrite  these  assets,  but  have 
continued  the  books  as  you  found  them,  save  you 
properly  entered  items  since  your  trusteeship? 

A.     That  is  right. 

Q.  I  appreciate  that  you  have  not  made  a  de- 
tailed approximation  of  the  capital  assets  of  the 
debtor  corporation,  but,  as  I  understand  it,  you 
are  sufficiently  familiar,  through  your  management 
of  the  debtor  corporation,  to  state  in  a  general  way 
whether  or  not  the  book  values  as  shown  on  this 
exhibit  are  approximately  correct;  is  that  right? 

A.     I  think  so. 

The  Master:  Q.  These  are  approximately  cor- 
rect? 

The  Witness :     A.     The  book  values  ? 

Q.     Yes.  A.     No,  I  would  not  say  they  are. 

Q.  I  did  not  understand  the  answer  to  the 
question. 

Mr.  Ferguson:  The  answer  to  the  question  is 
**No." 

Q.  Would  you  say,  generally  speaking,  from 
your  familiarity  with  the  business  of  the  corpor- 
ation you  have  been  running  two  years  or  so, 
w^hether  in  your  opinion  the  book  values  w^ere  high 
or  low?  A.     I  would  say  they  are  high. 
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Q.  Can  you  say  what,  in  your  opinion,  in  a  gen- 
eral way,  would  be  the  actual  value  of  these  assets 
with  the  corporation  as  a  going  concern? 

A.     I  should  say  about  fifty  percent. 

Q.  Have  you  any  opinion  of  what  the  value  of 
these  assets  might  be  on  a  liquidated  basis? 

A.  I  would  not  want  to  place  [346]  any  dollars 
and  cents  value,  but  I  would  say  it  would  be  very 
much  less,  substantially. 

Q.     On  what  would  you  base  your  opinion? 

A.  As  a  going  concern.  Machinery,  for  exam])le, 
in  place  has  a  value,  and  the  buildings  are  of  value 
as  a  going  concern,  but  the  land  and  buildings  have 
very  little  value  if  the  company  is  not  operating. 

The  Master:  You  mean  if  the  property  was 
liquidated  it  would  bring  very  much  less.  They 
asked  vou  what  the  actual  value  of  the  assets  are 
as  a  going  concern? 

The  Witness:     A.     Very  much  less. 

Q.     The  assets  consist  of  what? 

A.  Machinery,  buildings,  inventory,  and  there 
is  an  orchard,  a  pear  orchard. 

Q.     How  much  land  have  you? 

A.     Thirty  acres. 

Q.     Mortgaged? 

Mr.  Ferguson :     It  is  a  bond  issue. 

The  Master:  The  bond  issue  covers  land  and 
also  the  plant? 

Mr.   Ferguson:     Covers  substantially  the   whole. 

The  Master:     Generally  speaking,  the  assets  con- 
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sist  of  the  land;  how  many  acres,  22?  About  30 
acres  of  land  and  buildings  on  the  land,  and  the 
machinery  in  the  buildings  and  some  merchandise 
or  material? 

The  Witness:     A.     Inventory  merchandise. 

Q.     Inventory  of  what? 

A.     Raw  materials  and  finished  materials. 

Mr.  Ferguson:  Q.  The  corporation  has  been 
running  a  great  many  years,  is  that  correct  ? 

The  Witness:     A.     That  is  right. 

Q.     And  is  much  of  the  machinery  old  or  new? 

A.     The  machinery  is  very  old. 

Q.  And  has  value  as  a  going  concern  but  not 
much  salvage  value?  A.     Correct.  [347] 

The  Master:  Q.  What  has  its  business  been 
principally  ? 

The  Witness:     A.     Mining. 

Q.     Mining  machinery? 

A.     Mining  machinery,  and  special  machinery. 

Q.  Just  as  a  matter  of  curiosity,  I  presume  that 
the  business  ought  to  look  up  if  the  mining  business 
continues  to  improve? 

A.  We  have  been  operating  at  a  small  profit 
since  about  June  of  last  year. 

The  Master:  Don't  let  me  interrupt  you,  Mr. 
Ferguson. 

Mr.  Ferguson:  Q.  With  respect  to  the  period 
of  your  management,  up  imtil  July  31,  1935,  at  the 
figures  contained  in  the  plan  can  you  state  whether 
or  not  the  operations  of  the  debtor  corporation  have 
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resulted  in  a  profit  or  in  a  loss  through  your  trus- 
teeship ? 

The  Witness:     A.     Been  operated  at  a  profit. 

Q.  Does  that  include  or  not  include  adequate 
depreciation  and  interest  upon — 

A.  When  I  say  ^^ profit"  I  mean  operating  profit, 
which  does  not  include  depreciation  or  interest  on 
the  obligations  prior  to  the  receivership. 

Q.  So  when  you  say  ^^ operating  profit,"  you 
mean  currently  its  position  is  profitable,  but  you 
cannot  take  care  of  fixed  charges  on  the  old  obli- 
gations? A.     Not  yet. 

The  Master:  Is  that  operating  profit  before 
taxes  and  insurance? 

The  Witness:  A.  No,  it  includes  taxes  and  in- 
surance. 

Mr.  Ferguson:  Q.  Can  you  state  in  your 
opinion  whether  or  not  the  amount  of  the  profit, 
which  you  say  is  a  small  profit,  would  be  sufficient 
to  carry  on  the  present  obligations  of  the  debtor 
corporation,  including  depreciation  and  interest  on 
pre-receivership  obligations  ? 

A.  Up  to  the  date  of  the  report  of  July  31, 
1935,  no.  [348] 

Q.  By  that  I  mean,  taking  into  consideration  all 
the  present  obligations  of  the  company,  is  the  small 
I)rofit  sufficient  to  carry  those  present  obligations? 

A.     No,  it  is  not. 

Q.  Now  you  have  examined  the  provisions  of  the 
proposed  plan  of  reorganization.  Have  you  ])repared 
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a  detailed  showing  of  the  charges  which  must  be 
met  during  the  next  five  years  of  the  proposed  reor- 
ganization? A.    Yes,  it  has  been  prepared. 

Q.     This  is  the  table  which  you  prepared? 

A.     It  is. 

Mr.  Ferguson:  If  the  Court  please,  I  offer  this 
just  by  way  of  explanation  and  amplification  of  the 
plan. 

The  Master:     Debtor's  Exhibit  3. 

Mr.  Ferguson:  Examining  this  table  I  find  that 
the  Class  B  obligations,  all  these  obligations  added 
together  would  contemplate  meeting  fixed  charges 
during  the  first  five  years  if  the  plan  went  into 
effect,  of  $10,988.46  in  the  first  three  years,  $23,- 
902.46  in  the  fourth  year,  and  $26,647.85  in  the 
fifth  year,  is  that  correct? 

A.  Of  course  we  have  to  recognize  the  fact  that 
it  is  pretty  hard  to  predict  the  future.  Based  on 
what  we  have  accomplished  and  what  has  been  ac- 
complished since  I  went  in  as  receiver,  for  example, 
I  would  say  that  it  could  easily  be  met. 

Q.  In  this  connection  I  call  the  Court's  atten- 
tion to  the  fact  that  none  of  the  items  of  fixed 
charges  are  payable  except  either  out  of  the  pro- 
ceeds of  the  sale  of  the  property  or  interest  bearing 
security,  or  unless  earned.  So,  it  is  your  opinion, 
Mr.  Bassick,  that  given  reasonable  business  earnings 
and  proper  management  and  operating  revenue  of 
the  debtor  corporation,  you  will  be  able  to  meet  these 
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fixed  charges.  It  is  your  opinion.  You  cannot  pre- 
dict the  future,  but  it  is  your  opinion  ? 

A.  Based  on  all  the  evidence  we  have  at  the 
present  time,  I  would  say  '^yes.'^  [349] 

Q.  From  your  familiarity  with  the  condition 
of  the  del)tor  corporation,  is  it  your  opinion  that 
tlie  debtor  corporation  would  or  would  not,  if  this 
proposed  plan  is  put  into  effect,  be  afforded  some 
opportunity  of  getting  back  on  its  feet  ? 

A.    I  feel  so. 

Q.  Would  you  care  to  amplify  your  answer  in 
any  2)articular? 

A.  I  would  be  glad  to  answer  any  special  ques- 
tion. 

Q.  Now  the  plan  shows  that  there  is  as  of  July 
31,  1935,  something  in  excess  of  $500,000  worth  of 
obligations  over  and  above  current  obligations.  Have 
you  any  estimate  or  opinion  as  to  how  long,  under 
the  proposed  plan,  it.  might  be  necessary  to  run  in 
order  to  work  off  that  plan?  Do  you  think  that  it 
could  be  done  in  five  years? 

Mr.  B}Tne:     A  five-year  plan,  is  it? 

Mr.  Ferguson:     A  five  year  plan. 

Q.  Do  you  think  it  could  be  done  in  five  years 
Mr.  Bassick? 

The  Witness:  A.  There  is  a  reasonable  chance 
of  accom])lishing  it  in  five  years.  This  ])lan  tliat  was 
evolved  was  worked  out  after  a  great  deal  of 
thought  and  consideration  with  every  care,  and 
thought,  being  given  to  all  classes  of  creditors  and 
stockholders,  and  it  seems  to  be  the  most  practical 
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plan  that  can  be  worked  out,  having  in  mind  all 

those  considerations. 

Q.  Can  you  give  us  some  indication  as  to  what 
the  current  position  of  the  company  is  in  connec- 
tion with  carrying  out  its  current  business;  are  you 
able  to  do  that  out  of  your  own  financing  or  your 
own  general  strength,  or  what  is  the  situation? 

A.  Of  course  the  company  has  been  in  a  very 
fortunate  position  in  that  one  of  the  principal  cred- 
itors has  supplied  the  w^orking  capital  that  the 
company  needed  to  carry  on  its  business.  We  have 
]io  working  capital,  we  have  succeeded  in  reducing 
current  [350]  obligations  and  we  are  now  working 
on  a  thirty-sixty  day  basis.  I  think  most  accounts 
are  paid  up  within  sixty  days. 

Q.  As  I  understand  the  bulk  of  the  larger  bus- 
iness you  now  have  would  be  impossible  without, 
some    outside  financing? 

A.  It  would  be,  especially  wdth  the  size  of  the 
contracts  we  have  on  our  hands  at  the  present  time. 
It  would  not  possible  without  outside  assistance. 

Mr.  Ferguson:  That  is  all  we  have  now^,  if  the 
Court  please. 

The  Master:  Do  any  of  you  gentlemen  w^ant  to 
cross-examine  ? 

Mr.  Byrne:  I  wish  to  file  at  this  time  a  formal 
objection.  I  have  been  furnished  by  counsel  wdth 
a  copy  of  the  stockholder  plan,  and  I  think  if  your 
Honor  will  look  at  that  and  also  at  the  proposed 
plan,  on  G-2,  I  think  it  would  not  require  a  great 
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deal  of  argument  to  show  that  the  plan  is  absolutely 
illegal  and  imjustified  by  law,  and  there  are  some 
mattei-s  I  want  to  ask  the  witness  now. 

Mr.  Norton :     May  I  ask  the  witness  one  question  ? 

Q.  Are  you  acquainted  with  what  the  liquida- 
tion value  would  be  at  the  present  time  of  that 
Sumiyvale  property  and  all  the  machinery  and  other 
items  covered  by  the  deed  of  trust  securing  the 
])ond  issue? 

The  Witness:  A.  I  have  not  made  any  figures 
for  liquidating  value  of  the  property,  but  I  might 
say  to  you  that  I  have  had  twenty-five  years  of  ex- 
perience in  manufacturing  of  every  kind;  there  is 
a  big  difference  between  liquidating  value  and  a 
going  business.  As  a  going  business,  the  inventory 
and  tools,  fixtures,  are  a  very  important  part  of  the 
business.  In  liquidating  that  don't  mean  anything 
except  to  that  particular  business.  Take  a  big  16- 
foot  planer  or  mill  we  have  there,  with  a  very  ex- 
pensive foundation;  that  foimdation  is  an  asset 
when  it  is  a  going  business.  [351]  Wlien  you  come 
to  sell  that  business,  it  is  a  liability  l^ecause  it  has 
to  be  disposed  of.  It  is  a  detriment  to  the  property. 
In  my  judgment  there  is  no  market  at  all  for  that 
propertj^  except  as  a  going  business.  The  best  in- 
terests of  everybody  would  be  served  by  kee])ing 
it  as  a  going  business. 

Mr.  Norton:  My  idea,  my  client  insisted  that 
the  property  was  worth  a  half  million  dollars,  which 
would  be  quite   a  bit   larger  than   the   amount   of 
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bonds  outstanding.  I  was  wondering  how  much  less 

than  half  a  million — 

A.  As  a  going  business  it  is  my  best  judgment 
it  is  not  worth  anywhere  near  that.  As  located  at 
present  it  would  be  worth  $100,000. 

Mr.  Madison:  Q.  Turning  to  Exhibit  ''A", 
where  are  the  lands  covered  by  the  deed  of  trust  and 
other  property?  Does  that  come  into  the  item  ^^Sun- 
nyvale plant?"  A.     Sunnyvale  plant. 

Q.     $17,000  is  the  book  value? 

A.    Yes,  the  value  that  was  left  on  the  books. 

Q.     Now,  the  buildings— is  that  $102,000? 

A.     That  is  $102,000,  yes,  nearly  $103,000. 

Q.     Is  that  covered  by  deed  of  trust? 

A.    It  is. 

Q.  Now  the  machinery,  tools  and  fixtures,  $443,- 
000:  a  portion  of  this  I  understand  was  covered, 
and  a  portion  was  not,  is  that  correct? 

A.     I  think  practically  all  are  covered. 

Q.     All  covered  by  this  deed  of  trust? 

A.    Yes. 

Q.  And  do  I  understand  it  is  your  opinion  that 
in  that  property  there  is  no  other  property  in  this 
balance  sheet  that  is  covered? 

Mr.  Pedder:  Patents,  patterns  and  drawings  I 
think  are  mentioned  on  the  balance  sheet? 

A.  I  am  afraid  I  cannot  answer  that  question, 
Mr.  Madison;  I  don't  know.  [352] 

Mr.  Pedder:  Q.  Is  it  your  impression  that  the 
trustee  refers  to  the  then  existing  patents? 
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Mr.  Byrne:  I  do.  I  don't  think  the  general  cred- 
itors have  been  advised  of  the  situation  at  all.  When 
I  get  around  to  it,  I  will  ask  some  questions. 

Mr.  Madison:  Q.  Do  I  understand  you  believe 
that  if  all  of  that  property  that  has  been  referred 
to  as  being  covered  by  deed  of  trust  was  sold  at 
the  present  time  and  within  say  ninety  days  from 
tlie  present  time,  that  you  would  have  difficulty  in 
realizing  $100,000? 

The  Witness:  A.  I  doubt  if  you  could  sell  it 
at  all.  There  is  a  plant  next  door  that  has  been  there 
five  years  that  is  still  vacant. 

The  Master:     What  plant? 

The  Witness:  A.  The  old  Gardner,  then  it  be- 
came a  canning  company,  canning  machinery.  Xow^ 
it  is  marked  *^ Sunnyvale  Distillery." 

Q.     Across  the  railroad? 

A.  No,  across  the  lot  on  the  same  side  of  the 
street. 

Q.     Is  that  an  old  machinery  company  plant  ? 

A.    Yes. 

Q.     That  has  been  there  thirty  years? 

A.  Yes,  and  it  has  been  vacant  for  a  number 
of  years.  I  cannot  tell  you  just  how  many. 

Mr.  Madison:     I  have  no  further  questions. 

The  Master:  I  wish  you  would  take  this  matter 
up  one  at  a  time,  so  I  can  keep  track  of  your  evi- 
dence better  that  way. 

Mr.  Norton:     I  want  to  ask  one  more  question. 
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The  Master:  Perhaps  he  wishes  to  ask  one 
question  and  then  be  excused. 

Mr.  Madison:  May  I  explain  that  Mr.  Norton 
represents  Mr.  Meyer  who  is  one  of  the  contestants 
and  w^ho  is  urging  a  certain  [353]  line  of  testimony 
which  deals  with  this  particular  property.  Mr. 
Byrne  is  inquiring  from  another  angle,  and  my 
question  was  to  follow  up  Mr.  Norton's  question. 
I  think  possibly  Mr.  Norton  has  one  more  question. 

Mr.  Norton :  I  just  want  an  explanation,  that  is 
all  that  is  required,  of  this  very  large  interest  item 
that  the  Bank  of  California  is  putting  in  of  $139,- 
000,  where  the  principal  is  $147,000.  That  would 
seem  coupons  has  not  been  cut  for  about  twenty 
years,  is  that  the  fact?  Have  coupons  not  been  paid 
on  that  loan  for  twenty  years? 

Mr.  Madison:  I  cannot  advise  you  as  to  the 
length  of  time,  but  for  the  purpose  of  the  record, 
Mr.  Meyer,  whom  Mr.  Norton  represents,  has  been 
getting  his  coupons  paid,  but  the  Bank,  being  in  the 
position  which  it  has  of  supplying  this  corporation 
with  capital,  has  not  been  receiving  its  interest  or 
having  coupons  paid,  those  have  been  accumulating, 
for  what  period  of  time,  I  do  not  know,  l)ut  that 
is  a  correct  question. 

Mr.  Norton:  I  want  to  understand  if  there  cou- 
pons upon  those  bonds  or  if  it  is  interest  on  their 
loan? 

The  Witness:     A.     That  is  right. 
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Cross-Examination 

The  Master:  You  are  directing  your  objection 
to  what  particular  part  of  the — 

Mr.  Byrne:     I  want  to  clear  up  one  point  here. 

The  Master:     Is  there  some  part  of  the  plan? 

Mr.  Byrne:  Yes,  it  is  directed  to  G-2,  that  is 
of  the  })lan  itself.  I  want  to  ask  one  question  which 
1  think  sliould  be  cleared  up  before  I  proceed.  This 
is  the  question: 

Q.  Mr.  Bassick,  you  stated  that  this  present 
bond  issue — I  think  this  is  very  important,  your 
Honor,  because  as  stockholder  [354]  T  don't  feel — 
I  feel  that  the  general  creditors  here  have  not  been 
advised  of  the  situation,  and  I  think  they  should 
be.  I  do  not  know  if  Mr.  Bassick  knows  about  it; 
perhaps  he  does  not. 

Q.  Mr.  Bassick,  you  stated  a  while  ago  that  this 
bond  issue — that  the  Bank  of  California  holds  a 
great  number  of  these  bonds.  You  said  a  while  ago 
that  bond  issue  secured  the  plant  and  practically 
all  the  equij)ment;  is  that  your  statement? 

The  Witness:     A.     Yes. 

Q.     Are  you  familiar  with  the  bond  indenture? 

A.     Not  entirely. 

The  Master:  Wouldn't  the  bond  indenture  be 
the  best  evidence?  Couldn't  you  and  I  make  up  our 
minds  as  to  what  it  covers? 

Mr.  Bynie:     I  think  so. 

The  Master:     Have  you  a  copy? 

Mr.   ]\Iadison:     Not  here. 
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Mr.  Byrne:  Q.  Do  you  know  when  that,  bond 
indenture  was  put  on,  approximately  how  many 
years  ago? 

The  Witness:     A.     No,  I  don't  remember. 

Q.     A  great  many  years? 

A.     I  have  seen  it,  but  I  don't  remember. 

Q.  Do  you  know  how  much  equipment,  tools, 
has  been  added  do^^^l  at  your  plant  since  that  bond 
indenture  was  put  on? 

A.    No,  I  do  not. 

Q.  You  don't  know  that  that  bond  indenture 
does  not  cover  future  and  after-placed  property  on 
the  premises,  do  you?  A.     No. 

Mr.  Byrne :  Now  that  is  the  point  I  think  should 
be  cleared  up.  I  think  in  justice  to  these  general 
creditors,  as  I  read  that  bond  indenture  it  was  made 
a  great,  great  many  years  ago,  long  before  the  War, 
and  in  1914  the  plant  was  practically  rebuilt,  all 
the  machinery  w^as  put  out  and  new  equipment  was 
put  in,  and  this  bond  indenture  does  not  cover 
after-acquired  property.  It  covered  the  [355]  then 
existing  plant  and  then  machinery,  and  I  don't  think 
that  these  creditors,  general  creditors,  are  advised 
of  that  fact,  and  I  think  in  justice  to  them  they 
should  be  advised.  If  they  want  then  to  o.  k.  the 
plan,  all  well  and  good,  but  I  think  light  should  be 
thrown  on  the  question.  There  is  a  lot  do\vn  on 
North  Beach  which  the  Bank  has  a  deed  of  trust 
on,  a  portion  of  it  and  not  on  the  other,  and  the 
impression  is  given  by  the  plan  they  0A\nied  all  the 
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security.  At  the  present  time  there  is  a  big  ]iortion 

of  tliat  lot  tliat  is  free  and  unincum1)erecl. 

Mr.  ^ladison:     It  is  a  very  small  portion. 

Mr.  Byrne:  It  is  a  very  vital  question,  but  es- 
pecially the  plant  account.  We,  representing  stock- 
holders, think  they  should  be  advised  of  these  facts. 
Now  Mr.  Bassick  himself  does  not  know  and  vet 
here  is  a  plan  that  is  presented,  and  is  there  light 
given  to  these  men?  Naturally  you  take  the  plan 
to  a  lot  of  general  creditors  and  they  see  the  inter- 
est the  Bank  of  California  has  therein,  and  what 
can  we  do?  We  must  take  what  we  can  get:  That  is 
tlie  way  the  plan  looks,  and  I  think  they  should  be 
advised. 

The  Master:  You  can  see  it  would  not  be  6\it 
of  ])lace  to  have  a  copy  of  the  bond  indenture  here, 
and  while  this  witness  is  on  the  stand  we  can  de- 
termine what  it  does  cover. 

Mr.  Pedder:  I  suggest  if  it  be  true,  and  of 
course  it  is  if  Mr.  Byrne  says  so,  he  has  been  con- 
nected with  the  company  a  long  time,  that  this  plant 
Tuay  have  been  added  to  and  subtracted  from  in  the 
last  twenty  years,  that  the  bond  issue  would  give  us 
no  basis  of  making  a  distinction  of  the  different 
items. 

The  Master:  Mr.  Byrne's  contention  is  that  the 
bond  indenture  has  no  provision  in  it  covering  after- 
acquired  property.  His  contention  is,  under  those 
circumstances  the  rebuilt  plant  would  not  be  cov- 
ered bv  the  bond  issue.  We  cannot  verv  well  deter- 
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mine  unless  [356]  we  have  the  bond  indenture  here 
before  us,  and  then  if  necessary  it  will  be  necessary 
to  have  somebody  acquainted  with  the  plant  or  prop- 
erty tell  us  what  property  may  be  within  the  terms 
of  the  deed  securing  the  i^roperty. 

Mr.  Byrne:  I  think  general  creditors  ought  to 
know  whether  or  not  they  want  to  go  along  witli 
this  plan  or  whether  they  want  to  liquidate  and  get 
what  they  can.  There  is  the  North  Beach  lot,  a  i)or- 
tion  of  it,  there  may  be  a  considerable  part  of  the 
plant  available  to  these  creditors. 

The  Master:  The  only  way  we  can  do  is  to  take 
the  trust  deed  or  mortgage  and  fit  it  to  the  property 
and  find  out  what  property  is  covered  by  it.  That  is, 
that  has  not  been  disclosed. 

Mr.  Byrne:  I  have  no  objection  to  the  general 
plan.  All  I  think  is  that  light  ought  to  be  given, 
and  I  think  these  people  ought  to  be  apprised  of 
their  rights  and  what  the  situation  is,  and  I  don't 
think  thev  have  been. 

ft/ 

Mr.  Madison:  If  I  may  say  this:  We  have,  rep- 
resenting the  Bank  of  California  and  such  other 
creditors  as  we  represent,  naturally  no  objection  at 
all  to  complete  light  being  thrown  on  this  matter. 
And,  if  the  Court  please,  if  proper  notice  has  not 
been  given,  an  opportunity  for  the  creditors  to  come 
in  and  represent  themselves,  why  any  notice  that 
the  Court  might  ask  or  any  reports  circulated  among 
the  creditors  could  be  done.  Of  course,  as  I  under- 
stand, Mr.  Byrne  comes  and  files  a  petition,  based 
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upon  the  language  of  the  Act,  so  far  as  creditors 
are  concenied,  on  the  unconstitutionality  of  the  Act, 
and  as  far  as  I  know  represents  no  creditors.  Now 
the  plan  si:)eaks  for  itself.  No  matter  what  the  deed 
of  trust  covers,  there  is  no  suggestion  in  the  plan 
that  the  Bank  obtained  a  greater  security  than  it  has 
now  imder  the  new  situation.  So  if  the  Bank's  se- 
curity is  of  [357]  now,  it  will  be  of  no  value  under 
the  new  plan.  It  is  a  preferred  creditor  to  a  cer- 
tain extent,  because  it  has  some  security  even  under 
Mr.  Byrne's  view  of  the  deed  of  trust.  That  is  about 
all  I  have  to  say.  I  am  perfectly  willing  to  su])mit 
to  your  Honor  either  one  or  both  of  two  things:  if 
there  are  any  general  creditors,  or,  if  your  Honor 
])loase,  after  testimony  given  any  additional  infor- 
mation should  be  desired  by  any  general  creditors, 
we  are  perfectly  willing  it  may  be  given  and  will 
do  anything  you  feel  is  fair  and  reasonable.  At  the 
same  time,  it  seems  what  we  are  really  interested 
in  is  what  Mr.  Byrne  is  objecting  to. 

Mr.  Byrne:  There  is  a  statement  made  which  I 
do  not  think  was  correct,  and  in  all  fairness  to  the 
Court  should  be  straightened  out,  I  think  you  should 
have  the  trust  indenture.  You  must  have  a  co]\v 
of  it. 

Mr.  Madison :  I  do  not  doubt  there  is  one  in  our 
files. 

Mr.  Byrne:     I  have  one. 

The  Master:  This  matter  was  not  before  me 
heretofore.  The  usual  procedure  taken  is  to  have 
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the  notice  which  was  given  of  the  hearing,  suiter- 
vised  by  the  Court  or  by  a  Master  and  to  see  at 
that  time  that  all  the  information  is  given  that  is 
considered  important,  and  it  is  correctly  given.  Now, 
in  this  case,  I  don't  know  whether  I  want  to  under- 
take something  a  District  Judge  may  have  had  sub- 
mitted to  him,  or  not.  I  don't  think  I  would  want 
to  hear  you  on  a  constitutional  objection. 

Mr.  Byrne:  It  is  not  a  constitutional  objection 
necessarily.  I  want  to  ask,  as  a  preliminary  basis — 
of  course  my  objection  is  this,  before  I  ask  these 
questions :  this  plan  in  G-2,  if  your  Honor  will  read 
it,  contemplates  that  the  stockholders  shall  give  Tip 
fifty  percent  of  their  stock,  not  into  the  treasury, 
not  in  any  [358]  way  modifying  their  rights,  but  to 
be  given  to  the  board  of  directors,  to  be  given  by 
the  board  of  directors,  say,  to  other  parties,  when 
and  if  that  board  of  directors  decides  that  they  are 
entitled  for  some  reason  as  a  reward  for  rehabili- 
tation of  the  company's  affairs.  I  believe  that  the 
Act  itself  provides  that  the  rights  of  stockholders 
may  be  modified  by  giving  either  securities  or  other- 
wise; the  rights  of  stockholders  may  be  modified, 
but  that  does  not  put  the  stamp  of  approval  upon 
a  plan  which  takes  the  stock  away  from  one  and 
gives  it  to  another.  That  is  not  modifying  the  rights 
of  stockholders,  because  the  rights  of  stockholders 
if  the  stock  is  in  the  hands  of  new  holders,  is  not 
modified.  That  is  not  within  the  contemplation  of 
this  Act  at  all.  Furthermore  they  say  to  give  it  to 
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the  board  of  directors  to  give  away  as  they  please 
for  the  successful  rehabilitation  of  the  company's 
affairs.  All  right,  wliat  does  that  mean?  I  asked  Mr. 
Pedder,  who  is  attorney  here,  I  said  *^Does  that 
mean  when  it  is  on  a  dividend  paying  basis?  Does 
that  mean  when  the  debts  are  paid?  Is  that  a  con- 
dition?" He  said,  ^^Oh,  no,  that  is  to  give  it  away 
at  any  stage  that  they  want  to."  We  say  that  there 
is  no  consideration  for  such  a  plan,  that  it  is  not 
within  the  meaning  of  77B  and  if  it  were  it  would 
be  taking  away  one's  pro])erty  without  due  process 
of  law.  There  is  no  consideration  whatever  given  for 
it.  I  want  to  ask  a  few  questions  of  Mr.  Bassick  in 
relation  to  these  claims. 

Q.  Mr.  Bassick,  it  is  a  fact,  is  it  not,  that  the 
largest  stockholder  is  Doctor  A.  Behneman,  whom 
I  am  representing,  is  that  true? 

The  Witness:     A.     I  believe  so. 

Q.  And  the  only  other  large  stockholder  is  the 
Estate  of  McGurn  and  Mrs.  Anne  Hendy,  is  that 
correct?  [359] 

The  Witness:     A.     Mrs.  Shores. 

Q.     How  many  shares.  A.     607. 

Q.  Mrs.  Hendy  transferred  to  Mrs.  Shores,  and 
Mrs.  Sliores  is  Mrs.  Hendy 's  daughter-in-law? 

A.     Daughter. 

Q.  All  right.  Now,  Mr.  Gardner,  purports  here, 
as  executor,  to  give  his  consent,  does  he  not,  as  ex- 
ecutor of  the  estate  of  Mrs.  McGurn.  Do  you  know 
how  Mr.  Gardner  hai)pened  to  give  that  consent? 
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A.     No,  I  am  not  familiar  wdth  it 

Q.     Did  you  ever  discuss  it  with  Mr.  Gardner? 

A.    No. 

Q.     How  did  you  receive  it? 

A.     It  came  by  mail. 

Q.     From  Mr.  Gardner  ?  .  A.     Yes. 

Q.  Do  you  know  that  the  Estate  of  McGurn  is 
in  probate?  A.     No. 

Q.  You  don't  know  that.  Do  you  know  whether 
or  not  there  is  any  permission  of  the  Probate  Court 
for  this  executor  to  sign  this  contemplated  plan  to 
give  away  fifty  percent  of  the  assets  of  the  Estate  of 
McGum,  any  probate  order? 

A.     No,  I  don't  know  that. 

Q.  Did  you  know  this  McGurn  stock  is  pledged 
to  the  Bank  of  California,  did  you  know  that  ? 

A.    No. 

Q.     You  did  not  know  that?  A.     No. 

Mr.  Byrne:     Have  you  any  probate  order? 

Mr.  Ferguson:     We  can  get  an  order. 

Mr.  Byrne:     Do  you  think  you  can? 

Mr.  Ferguson:     I  do  not  represent  Mr.  Gardner. 

Mr.  Byrne:  Do  you  know  how  Mr.  Gardner's 
claim  came  in? 

Mr.  Ferguson:     He  mailed  it  into  our  office. 

Mr.  Byrne:     You  think  he  did? 

Mr.  Ferguson:     I  know  he  did. 

Mr.  Byrne:  Do  you  know  whether  or  not  the 
Bank  of  California  put  any  pressure  on  Mr.  Gard- 
ner? [360] 
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Mr.  Ferguson:     I  don't  know. 

Mr.  Byrne:  I  can  state  to  your  Honor  that  Mr. 
Gardner  came  into  my  office  three  days  before  and 
told  me  he  would  not  sign  it  but.  he  was  afraid  of 
the  Bank  of  California. 

The  Master:  That  would  have  to  be  proved.  Let 
me  ask  you  this:  is  his  consent  necessary  to  make 
up  the  necessary  percentage? 

Mr.  Byrne:     Yes  it  is,  your  Honor. 

Mr.  Ferguson:     I  don't  know. 

Mr.  Byrne:  The  consent  of  the  McGurn  Estate, 
and  that  is  in  probate. 

Mr.  Ferguson :  Without  his  consent  I  think  there 
is  about  49  percent.  With  his  consent  there  is  65^/^ 
percent. 

The  Master:  You  are  supposed  to  have  66  per- 
cent. 

Mr.  Ferguson:     No,  only  fifty  percent. 

The  Master:     You  have  49  percent  without  it? 

Mr.  Ferguson:  I  think  approximately  49  per- 
cent, and  with  his  claim  approximately  65%;  ^^^ 
including  this  consent,  there  may  be  some  question 
as  to  her  consent,  but  Mrs.  Cross  owtis  some  shares. 
There  was  a  claim  filed  showing  that  stock  may 
liave  been  transferred  to  somebody  else. 

M]*.  Bvrne:  Do  you  know  who  it  may  have  been 
transferred  to? 

Mr.  Ferguson:     A.  L.  Behneman  filed  claim. 

INIr.  Byrne:     Yes,  A.  L.  Behneman. 

Q.     Now,  Mrs.  Hendy,  who  got  her  consent? 
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The  Witness :  A.  What  do  you  mean  by  getting 
consent  ? 

Q.  Who  went  to  Mrs.  A.  M.  Hendy  and  got 
her  consent?  A.     I  did. 

Q.  And  who  got  her  consent?  She  filed  no  other 
claim  did  she,  no  other  consent  was  filed  other  than 
the  approval  to  the  plan? 

A.     She  filed  a  formal  verified  acceptance,  yes. 

[361] 

Q.    You  went  and  solicited  Mrs.  Hendy? 

A.  I  did  not.  I  explained  the  plan  to  Mrs.  Hendy 
and  told  her  I  thought  it  was  the  best  plan  that 
could  be  worked  out  for  the  benefit  of  all  parties 
concerned.  It  was  entirely  optional  with  her  whether 
she  did  or  did  not  sign. 

Q.  What  did  you  tell  her  about  the  stockholders 
givmg  up  fifty  percent  of  their  stock  to  be  given  to 
the  new  officers  of  the  company ;  did  you  discuss  that 
fact  with  her? 

A.  Yes,  I  read  the  whole  plan  to  her  paragraph 
by  paragraph. 

Q.     What  did  she  say  to  that? 

A.  She  said — at  first  she  objected  to  it  and 
then  she  thought  it  was  all  right. 

Mr.  Ferguson:     If  the  Court  please — 

Mr.  Byrne:  Please  do  not  interrupt  me. 

Mr.  Ferguson:     We  represent  Mr.  Bassick. 

Mr.  Byrne:  You  can  wait  until  I  get  through. 
As  I  imderstand  procedure  I  am  supposed  to  be 
cross-examining. 
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Mr.  Ferguson:  We  have  a  right  to  urge  upon 
the  court  our  objections.  I  am  attempting  to  urge 
on  the  court — I  don't  want  there  to  be  any  con- 
fusion— there  is  a  verified  acceptance  on  file  by 
Mrs.  Handy. 

Mr.  Byrne:  Are  you  arguing  or  making  an  ob- 
jection to  my  question? 

Mr.  Ferguson:  I  am  trying  to  urge  an  objection 
to  the  court.  My  objection  is  simply  this:  I  do  not 
think  it  is  pertinent  that  this  line  of  testimony  be 
gone  into,  unless  Mr.  Byrne  is  attempting  to  show 
that  Mrs.  Hendy's  signature  to  any  proposed  plan, 
or  her  acceptance  was  got  by  some  sort,  of  coercion, 
duress  or  fraud.  Otherwise  this  whole  line  of  tes- 
timony is  a  waste  of  time. 

Mr.  Byrne:  Here  is  Mr.  Bassick,  in  charge  of 
this  company,  and  apparently  is  the  man  that  is 
going  to  continvie  and  reap  the  [362]  benefit  of  this 
stock,  fifty  percent  of  the  stock  being  given  up.  He 
is  the  man  who  solicited  Mrs.  Hendy;  it  didn't  come 
from  these  debtors,  or  unsecured  creditors,  or  any- 
body else. 

Mr.  Ferguson:  I  resent  the  aspersions  cast  upon 
the  trustee.  More  particularly  I  resent  the  state- 
ment unless  there  is  some  proof  offered  that  Mr. 
Bassick  intends  to  get  fifty  percent  of  the  stock. 

Mr.  Byrne:     I  am  going  to  ask  him. 

The  Master:  Proceed  and  ask  the  questions  and 
I  will  rule  on  the  objections. 
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Mr.  Byrne:  Q.  Mrs.  Hendy  is  quite  an  old 
woman  ? 

The  Witness:  A.  She  was  all  right  the  day  I 
talked  to  her. 

Q.  Was  she  all  right?  Is  she  not  suffering  from 
a  very  severe  heart  ailment? 

A.     I  don't  think  that  she  was. 

The  Master :  May  I  ask  a  question  at  this  point  ? 
What  is  the  name  of  this  stockholder  who  is  dead  ? 

Mr.  Bvrne:     F.  J.  Behneman. 

Mr.  Ferguson:  That  is  the  one  Mr.  Byrne  rep- 
resents. Does  your  Honor  refer  to  the  one  whose 
acceptance  had  been  delivered  here  ? 

The  Master:     This  probate  matter. 

Mr.  Byrne:     Estate  of  Mary  F.  McGurn. 

The  Master:  Let  me  have  the  name  of  the  dead 
man — Mary  F.  McGurn  is  dead? 

Mr.  Byrne:  She  is  dead,  and  Charles  C.  Gard- 
ner, is  her  executor. 

The  Master:    Who  has  signed  the  consent? 

Mr.  Byrne:  Charles  C.  Gardner,  executor  of  the 
Estate  of  McGum.  There  is  no  consent  of  the  Pro- 
bate Court  to  give  away  fifty  percent  of  the  as- 
sets. [363] 

The  Master:  I  don't  think  there  is  any  proof 
yet.  There  is  no  consent  given  by  the  court;  I  don't 
know  if  that  is  necessary.  I  am  not  sure  that  it  is 
necessaiy  for  the  proponent  here  to  prove  any  neces- 
sity other  than  the  consent  of  the  executor.  I  imag- 
ine it  would  be  presumed  he  had  a  proper  order, 
if  it  was  necessary. 
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Mr.  Byrne :  If  there  is  any  question  about  that — 
I  take  this  position:  I  am  positive  that  there  had 
been  none.  Mr.  Gardner  came  into  my  office  a  few 
days  ago  and  thought  it  was  very  questionable  that 
stockholders  were  called  upon  to  give  away  stock, 
and  says  **I  am  helpless,  because  the  bank  holds  an 
indebtedness  of  my  mother." 

The  Master:  Once  and  for  all,  T  think  that  is 
the  difficulty  right  along,  that  people  do  not  regard 
me  exactly  as  a  Court.  I  am  ruling  on  this  as  a  mat- 
ter of  evidence.  Mr.  Byrne's  statement  is  no  doubt 
true,  and  I  would  take  his  statement  on  anything, 
but  I  am  a  Special  Master  and  as  such  I  am  a 
judicial  officer,  and  his  statement  makes  no  impres- 
sion on  me  as  a  judicial  officer. 

Mr.  Madison:  I  assume  that,  but  I  suggest  your 
Honor  makes  a  ruling  on  the  matter  so  we  could 
pass  it. 

The  Master :  I  am  not  ready  to  rule  on  this  ques- 
tion, or  the  necessity  for  a  consent  here  or  for  an 
order  of  court.  I  don't  know  I  would  be  ready  to 
say  an  order  of  court  would  be  sufficient.  T  am  all 
at  sea  on  the  question. 

Mr.  Byrne:  The  reason  I  made  that  statement, 
your  Honor,  I  did  not  expect  it  to  bo  introduced  in 
evidence  nor  your  Honor  to  regard  it  as  anything 
more  than  a  mere  statement  on  my  part.  I  meant  to 
say  this:  I  knew  that  to  be  the  fact  and  if  it  were 
vital  then  I  would  have  Mr.  Gardner  here  to  testify 
under  what  circumstances  he  gave  this  consent,  if 
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it  were  vital.  But  I  don't  think  your  Honor  thinks 
it  is,  because  I  don't  think  that  under  [364]  77B  of 
this  Bankruptcy  Act,  I  don't  think  that  99  percent 
of  the  stockholders  have  any  right  to  take  away  one 
shares  from  one  single  stockholder  and  give  it  to 
another  person.  I  think  the  Act  is  very  clear,  77B 
of  the  Bankruptcy  Act  says  ^Ho  modify  the  rights 
of  stockholders."  You  do  not  modify  the  rights  of 
stockholders  by  taking  out  of  their  pockets  and 
putting  into  the  pockets  of  anybody  else.  Further- 
more, there  is  no  condition  upon  which  these  people 
are  to  get  this  stock,  at  w^hat  stage  of  the  game.  I 
said  to  Mr.  Pedder  tjiat  we  would  have  no  objection 
to  surrendering  50  percent  of  our  stock  to  the  treas- 
ury, or  giving  50  percent  providing  it  was  a  con- 
dition that  this  new  adjustment  w^ould  pay  the  debts, 
or  whenever  they  would  pay  even  the  unsecured 
creditors,  but  to  just  turn  it  over  carte  blanche  to 
a  board  of  directors — 

The  Master:  In  a  matter  of  this  kind,  has  the 
Bankruptcy  Court  authority  in  response  to  a  plan 
of  this  kind  that  is  consented  to  by  a  sufficient  num- 
ber of  stockholders,  to  wipe  out  some  of  the  stock "? 
I  am  si)eaking  of  common  stock  certificates.  We 
have  the  right  to  do  that. 

Mr.  Byrne:     To  make  them  surrender? 

The  Master:     Yes,  cancel  it. 

Mr.  Byrne:  I  am  rather  inclined  to  think  it 
could  be  canceled. 
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The  Master:  Why  cannot  the  court  approve  the 
use  of  it  for  tlie  purpose  of  securing  a  competent 
management  and  paying  the  managers,  instead  of 
money,  paying  them  by  delivering  stock  to  them? 

Mr.  Byrne:  Because  that  is  not  modifying  the 
rights  of  stockholders. 

The  Master:     You  think  it  is  not? 

Mr.  Byrne:  No,  because  when  the  new  stock- 
holders get  this  stock,  the  rights  of  stockholders  are 
not  modified.  Wliat  it  means  then,  this  Act  means 
you  can  take  and  give  them  some  other  form  [865] 
of  security,  or  if  they  had  preferred  stock,  you 
could  cut  down  the  rights  of  that  preferred  stock 
as  to  participation  or  voting  rights. 

The  Master:  You  could  issue  common  stock  in- 
stead of  preferred  stock  ? 

Mr.  Byrne:     Exactly.  That  is  as  I  take  it. 

The  Master:  You  could  issue  common  stock  in- 
stead of  preferred  stock.  Would  that  not  be  taking 
some  interest  in  the  business  away? 

Mr.  Byrne:  Sure,  but  that  is  modifying  the  se- 
curity itself  for  the  betterment  of  the  company, 
but  that  is  an  entirely  different  thing  than  taking 
away  the  stock  of  the  stockholders  and  giving  it  to 
somebody  else. 

The  Master:  You  concede  they  could  take  it 
away  absohitely,  that  is,  to  just  wipe  it  out? 

Mr.  Byrne:  But  for  the  benefit — that  would 
simply  mean  that  they  took  away  fifty  percent  and 
decreased  the  ca])ital  fifty  percent  that  would  go  to 
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help  the  corporation;  that  would  be  modifications 

of  its  rights. 

The  Master:  They  could  turn  over  some  stock 
of  the  company  to  bondholders  in  compensation  for 
their  giving  up  certain  rights,  or  doing  certain 
things. 

Mr.  Byrne:  I  doubt  that  very  much.  I  think 
you  could  first  cancel  it  and  then  perhaps  you  could 
issue  a  certain  amount  of  stock  as  bonuses  or  give 
it  to  preferred  stock  creditors. 

Mr.  Madison:     What  do  you  mean  by  '^cancel?'' 

Mr.  Byrne:  I  think  you  could  reduce  the  out- 
standing stock  by  canceling  fifty  percent  under  re- 
organization plan,  that  is  modification  of  stock- 
holders' rights.  That  means  what?  That  means  mod- 
ification of  the  security. 

Mr.  Madison:  When  they  turn  in  their  stock  to 
the  corporation — I  don't  understand  what  you  mean 
by  ^^ cancel",  whether  certificates  [366]  are  canceled 
or  coupons  changed. 

Mr.  Byrne:  I  think  you  reduce  capital  by  fifty 
percent. 

Mr.  Ferguson :  If  they  get  all  the  stock,  it  makes 
no  difference. 

Mr.  Byrne:  It  says  *^ modify  the  rights  of  stock- 
holders." 

Mr.  Pedder:  I  will  read  it:  ^^may  include  pro- 
visions modifying  or  altering  the  rights  of  stock- 
holders generally,  or  of  any  class  of  them,  either 
through  the  issuance  of  new  securities  of  any  char- 


462  Gladys  M.  Shores  et  al.  vs. 

(Testimony  of  W.  R.  Bassick.) 

acter  or  otherwise."  And,  moreover,  there  is  also  a 
provision  in  regard  to  the  acceptance  and  approval 
of  the  plan:  ^^ Providing,  however,  That  such  ac- 
ceptance shall  not  be  requisite  to  the  confirmation 
of  the  plan  by  any  stockholder  or  class  of  stock- 
holders (1)  if  the  judge  shall  have  determined 
either  that  the  debtor  is  insolvent,  or  that  the  in- 
terests of  such  stockholder  or  stockholders  will  not 
be  atfected  by  the  plan,"  etc.  *^or  if  provision  is 
made  in  the  plan  for  the  protection  of  the  interests 
of  such  stockholder  or  stockholders,"  etc. 

The  Master:  It  is  conceded  here  that  this  cor- 
poration is  insolvent? 

Mr.  Pedder:     Absolutely  insolvent. 

The  Master:  Everybody  present  concedes  the 
insolvency  ? 

Mr.  Pedder:     Absolutely  ** busted." 

Mr.  Byrne:     I  think  it  is  ^'busted." 

The  Master:  I  do  not  see  that  the  stockholder 
is  losing  anything  if  he  is  giving  up  fifty  percent 
of  the  stock  and  fifty  percent,  is  used  Mr.  Byrne, 
you  will  have  your  exception  on  it.  I  think  it  is  not 
necessary  to  discuss  it  further. 

Mr.  Byrne :     I  have  nothing  further. 

The  Master:  The  objection  is  overruled.  Now  you 
may  proceed  with  some  other  phase  of  this  matter. 

Mr.  Norton:  I  have  an  objection  on  behalf  of 
one  of  the  secured  [367]  creditors. 

The  Master:     Who  is  the  secured  creditor? 

Mr.    Norton:     H.   L.   E.   Meyers,   Jr.   My   client 
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bases  his  objection  upon  the  assumption  that  he  had 
previously — that  the  security  back  of  the  bonds 
that  he  held  was  ample  to  cover  the  bonds.  From  the 
testimony  we  have  heard  this  morning,  if  that  is 
the  fact,  I  do  not  doubt  my  client  would  be  willing 
to  take  something  less,  but  he  does  feel  that  inas- 
much as  the  security  w^as,  he  thought,  and  it  was 
represented  to  him  as  being,  ample  to  cover  all  the 
bonds  held  by  the  creditors  in  Class  B  as  set  up  by 
the  plan,  he  thought  he  should  not  accept  anything 
less  than  payment  in  full  in  the  amount  of  his  claim. 
Considering  the  fact  further  that  the  Bank  of  Cal- 
ifornia is  the  principal  secured — the  sole  secured 
claimant  in  Classes  C  and  D,  and  in  this  class  they 
are  provided  for  to  a  very  much  more  satisfactory 
extent,  if  they  are  permitted  to  realize  upon  their 
securit}'  during  the  next  five  years,  if  it  can  be 
done,  and  also  their  principal  is  not  knocked  down 
as  much  as  ours  in  Class  B,  so  it  seems  as  if  the 
sacrifice  that  our  claimant  is  asked  to  make  is 
merely  for  the  purpose  of  permitting  the  Bank  of 
California  to  realize  more  on  its  other  secured 
claims  and  unsecured  claims,  and  considering  it 
from  that  light  and  the  light  that  my  client  is  owner 
of  the  bonds,  while  the  other  members  of  the  same 
class  are  holders  of  the  bonds  as  security,  H.  L.  E. 
Meyers  feels  that  he  should  receive  full  consider- 
ation of  his  principal  and  interest  in  any  plan  that 
is  agreed  to  by  the  creditors. 

Mr.  Madison :     May  I  answer  that :  we  represent 
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the  Bank  of  California,  which  seems  to  be  the  sub- 
ject of  the  discussion.  The  class  to  which  Mr.  Norton 
refers  is  Class  B.  Mr.  Meyers  is  interested  in  that 
class  to  the  extent  of  $11,050.  We  are  interest,  the 
Bank  of  California  in  that  class,  to  the  extent  of 
$286,000.  [368] 

The  Master:     What  is  that  now'? 

Mr.  Madison:  Mr.  Meyers  claims  $11,000;  the 
Bank  of  California  claims  $286,000. 

The  Master:  That  is  in  Class 

Mr.  Madison:     Class  B. 

The  Master:     And  the  bank's  claim? 

Mr.  Madison:  $286,000  and  Mr.  Meyers'  is  $11,- 
000.  It  is  perfectly  obvious  that  Mr.  Meyers  is  en- 
titled to  representation  of  his  claim  in  full.  He  ex- 
pects payment  in  full — I  assume  you  mean  5-year 
securities,  because  nobody  has  any  money  to  pay  any 
claims. 

Mr.  Norton:  I  appreciate  that,  but  my  client's 
idea  was  that  he  could  get  paid  in  full. 

Mr.  Madison :  Notwithstanding  no  other  creditor 
is  to  be  paid?  Mr.  Norton:     Yes. 

Mr.  Madison:  I  submit,  your  Honor,  that  is  im- 
possible. Now,  as  far  as  Mr.  Meyers'  getting  100 
percent  of  the  amount  of  his  claim  because  it  is  se- 
cured by  these  bonds,  it  is  natural  if  your  Honor 
were  to  make  any  such  ruling  as  that,  you  would 
have  to  give  the  Bank  of  California  100  percent  in 
its  class,  all  of  that  class  would  have  to  be  treated 
alike.  The  fact  that  the  bank  does  not  hold  title  to 
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the  bonds,  it  does  hold  the  bonds  in  pledge,  which 
is  not  being  attacked  as  pledge  holder,  it  is  in  the 
same  position  as  a  bona  fide  holder  and  is  therefore 
in  the  same  position  as  Mr.  Meyers. 

As  to  the  statement  of  Mr.  Meyers'  losing  $1,000 
on  his  claim  is  going  to  make  it  appear  if  the  bank 
could  collect  its  claims  in  Classes  C  and  D,  we  are 
sacrificing  ten  percent  of  that,  claim  in  Class  B, 
$286,000.  The  claim  in  C  is  only  eighty;  D  is  less 
than  $7500,  so  you  can  see  it  would  be  hardly  prac- 
tical to  sacrifice  our  [369]  claim  in  B  to  make  it 
appear  to  collect  100  percent  in  C  and  D.  Further- 
more we  are  also  being  scaled  down.  As  far  as  the 
bank  is  concerned,  we  would  not  care  if  you  raised 
Mr.  Meyers  $5,000,  you  will  raise  our  $286,000,  so 
obviously  it,  is  to  our  interest  to  have  our  claim — 
but  we  feel  a  general  scaling  down  of  these  debts 
applicable  to  all  creditors  is  very  much  in  the  in- 
terest of  the  company  and  very  much  to  the  interest 
of  unsecured  creditors  of  which  Mr.  Meyers  is  one. 

Mr.  Norton:  I  might  add  the  other  two  secur- 
ities in  C  and  D,  there  is  a  provision  that  the  Bank 
of  California  may  realize  on  them  before  the  five 
years  are  up,  while  Class  B  in  which  Mr.  Meyers 
is  put,  the  proposition  is  to  issue  a  new  note  with 
no  default  possible  for  five  years,  and  also  interest 
may  be  paid  in  scrip.  It  seems  to  me  his  treatment 
is  not  so  good  in  that  respect. 

Mr.  Madison:  The  bank  is  in  the  same  position 
as  you  are,  $286,000  against  $11,000. 


466  Gladys  M.  Shores  et  al,  vs. 

(Testimony  of  W.  R.  Bassick.) 

Mr.  Norton:  Yes,  but  they  retain  their  full  se- 
curity claimed  in  the  other  two  classes. 

Mr.  Madison:  Which  is  about  half  of  the  total 
amount  we  are  sacrificing  in  those  classes. 

Mr.  Pedder:  The  sole  provision  is  that  they  can 
only  be  paid  principal  and  interest  if  that  security 
is  sold.  If  it  is  sold  for  less  than  the  amount  of 
these  claims  the  differential  drops  down  with  the 
unsecured  class.  If,  however,  that  security  should 
be  sold  for  more  than  the  amount  of  claims  in  those 
classes,  the  excess  is  not  retained  by  the  bank  to 
apply  on  any  other  indebtedness,  but  goes  into  the 
general  working  funds  of  the  corporation,  I  believe 
a  fair  proposition. 

Mr.  Madison:  So  far  as  these  properties  are 
concerned,  there  is  a  distinct  difference.  The  prop- 
erty secured  under  Class  B  is  the  very  heart  of  the 
business,  it  is  the  plant  at  Sunnyvale,  its  [370] 
operating  stock,  machinery — in  spite  of  Mr.  Byrne's 
statement  to  the  contrary,  under  Class  C  the  prop- 
erty is  not  operating  property,  practically  unim- 
proved property  that  the  corporation  has  been  tr}^- 
ing  to  sell  for  some  time;  the  tirst  chance  a  good 
opportunity  comes  to  sell  it.  The  plan  contempUUes 
the  continued  operation  of  the  business.  Obviously 
they  don't  want  to  have  a  similar  provision  under 
(^lass  B,  it  would  mean  that  the  plant  could  be  sold. 
That  is  the  reason  for  the  designation  of  those  two 
classes. 

Mr.  Athearn:     We  woud  like  to  have  it  appear  in 
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the  record  that  we  are  attorneys  for  Mr.  John  Hed- 
ley,  in  Class  E.  We  are  appearing  here  and  urging 
a  further  investigation  to  be  made  into  the  liquida- 
tion value  and  the  fixed  assets  of  the  corporation. 
His  claim  is  small,  is  not  as  great,  but  he  would  be 
interested,  say,  if  the  assets  were  sold,  paying  a 
small  dividend  to  the  unsecured  creditors,  partic- 
ularly in  view  of  the  questions  asked  by  Mr.  Norton 
regarding  sale  value  of  the  properties,  and  the  ques- 
tion of  the  amount  of  security  now  held  by  the  Bank 
of  California  as  brought  out  by  Mr.  Byrne. 

The  Master:  What  is  the  amount  of  Hedley's 
claim  % 

Mr.  Athearn:  $630. 

The  Master:     What  is  the  basis  of  it? 

Mr.  Athearn:  The  claim  falls  in  Class  E  under 
the  plan  of  reorganization. 

Mr.  Norton:  I  want  to  say  if  the  trustees  care 
to  give  us  evidence  as  to  the  actual  value  or  liqui- 
dation value  of  the  property  now  covered  by  the 
security  for  those  bonds,  we  will  be  glad  to  take  it 
up  with  our  client.  I  think  the  value  is  actually 
much  less  than  the  security  which  he  thought  he 
had — which  had  been  represented  to  him. 

The  Master:  I  could  reach  that  by  an  expensive 
procedure,  to  send  [371]  appraisers  down  there  and 
appraise  this  plant.  It  seems  to  me  some  fair  minded 
person  outside  of  the  interested  parties  might  be 
in  this,  to  look  that  matter  over  and  give  some  idea 
as  to  what  chance  there  would  be  to  dispose  of  it,. 

(Discussion  off  the  record.) 
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All  those  things  have  to  be  thought  out  by  you 
gentlemen.  I  can  not  consider  them,  but  they  will 
be  considered  by  you.  As  to  this  wage  claim  here,  I 
am  very  sympathetic  with  a  man  who  had  kept  at 
work  a  long  time,  who  never  gets  his  money.  This 
matter  will  have  to  be  taken  up  later.  It  is  now 
twelve  o'clock.  I  have  the  Fairmont  matter  on  this 
afternoon  and  it  has  to  go  on,  and  I  want  to  keep 
other  matters  out  of  the  way.  I  do  not  think  Mr. 
Bryne's  question  is  serious,  although  I  think  he 
considers  it  is,  because  he  expects  a  showing  on  it, 
I  can  tell  by  his  attitude.  As  to  this  other  question, 
the  consent  of  the  Probate  Court,  we  are  all  advised 
of  it  and  will  apparently  learn  something.  I  very 
much  imagine  you  can  get  that  approval  without 
trouble  if  you  take  it  up  there,  because  it  is  so  ob- 
viously important  with  the  executor;  he  used  his 
owTL  judgment.  I  think  the  judge  will  not  put  his 
judgment  in  the  place  of  the  executor  in  a  thing 
of  that  kind ;  he  will  say  it  has  been  the  right  thing 
to  do  and  will  probably  follow  the  idea  of  the  ex- 
ecutor. 

Mr.  Ferguson:  I  have  no  doubt  we  can  get  the 
order. 

Mr.  Pedder:  Regarding  the  Hedley  matter,  you 
are  sympathetic  to  a  wage  claimant,  and  of  course 
we  all  are.  On  the  present  status  of  this  matter,  it 
is  a  wage  claim  that  has  nothing  to  do  with  the  re- 
ceiver or  the  prior  receiver. 
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Mr.  Ferguson:  Mr.  Athearn  was  apprised  that, 
the  United  States  Government  acceptance  of  the 
plan  is  contingent  upon  the  fact  that  no  claim  will 
be  paid  until  it  is  paid  in  full.  None  of  the  claims 
[372]  affected  by  the  plan  will  be  paid  until  the 
United  States  is  paid. 

The  Master:  These  unsecured  creditors  are  un- 
secured, that  is  not  my  fault,  but  the  unsecured  cred- 
itors are  given  unsecured  five-year  notes  for  85 
percent  of  their  claims. 

Mr.  Norton:  May  I  point  out  my  client  also  has 
an  unsecured  claim.  He  is  not  really  objecting  to 
the  plan  as  far  as  unsecured  claims  go,  but  there 
is  a  provision  that  the  stockholders  may  change  any 
unsecured  claims  they  want,  which  might  be  the  case 
hereafter,  they  might  relegate  some  secured  claims 
to  some  other  position. 

Mr.  Pedder:  That  can  only  be  done  with  the 
consent  of  the  creditor. 

Mr.  Norton:     But  if  that  is  true — 

The  Master:  Te  court  has  the  option  of  chang- 
ing it. 

Mr.  Pedder :  We  hope  at  some  future  time  if  the 
rehabilitation  goes  on.  It  is  not  part  of  the  plan. 

The  Master:  Have  we  the  authority  to  force  a 
creditor  to  take  the  preferred  stock;  is  that  your 
understanding? 

Mr.  Norton:  If  that  is  true  as  he  says,  there  is 
no  objection. 

The  Master:     Now,  gentlemen,  I  think  you  better 
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get  your  consent  from  the  judge  over  there  that 
probate  matter,  and  I  think  in  addition  to  that 
that  there  should  be  some  independent  evidence  of 
the  vahie  of  this  plant  so  these  gentlemen  may  sat- 
isfv  themselves  as  to  what  their  chances  are  if  there 
is  to  be  a  liquidation.  Is  an  action  pending  in  the 
Superior  Court  to  foreclose  this  mortgage? 

Mr.  Pedder :     No,  sir,  it  has  not  started. 

The  Master:  What  is  the  basis  of  the  receiver- 
ship? 

Mr.  Ferguson:     Stockholders'  suit. 

Mr.  Madison:  If  I  might  point  out,  the  claims 
of  these  two  gentlemen  are  conflicting,  Mr.  Nor- 
ton is  contending  the  value  of  [373]  the  property  is 
higher,  whereas  the  other  gentlemen  is  contending 
it  is  lower. 

The  Master:  They  have  a  right  to  be  inconsis- 
tent with  each  other. 

Mr.  Madison:  We  are  contending  different 
things  entirely.  I  just  want  to  see  what  you  want. 

The  Master:  A  fair  estimate  of  the  value  of  that.  I 
do  not  doubt  the  estimate  of  the  trustee.  I  think  for 
this  record  you  should  have  a  fair  estimate  of  the 
vaUie.  I  could  name  somebody,  but  I  do  not  want 
to  do  so  or  he  will  expect  a  fee.  He  could  go  down 
and  take  a  week  or  more  and  charge  ten  dollars  a 
day,  and  the  result  would  be  that  nuicli  more  ex- 
pense. It  seems  to  me  somebody  ought  to  have  him 
come  here  and  subject  himself  to  cross-examination 
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so  they  can  convince  their  clients  as  to  the  value  of 
the  plant.  I  doubt  if  it  is  of  much  value.  If  I  were 
a  lawyer  facing  this  matter,  I  would  be  very  slow 
to  accept  the  idea  that  is  worth  much  down  there. 
That  other  plant,  when  it  w^as  built,  was  first-class 
thirty  years  ago.  It  has  been  standing  there  and  they 
never  have  been  able  to  dispose  of  it  for  anything. 
These  plants,  when  they  are  reorganized,  or  when 
they  are  sold  in  liquidation,  they  are  found  to  be 
in  the  position  where  some  person  is  interested  and 
he  can  force  the  hand  of  everybody  else  and  can 
purchase  it. 

Mr.  Pedder:  The  difficulty  I  see  is  in  advising 
Mr.  Bassick  how  such  kind  of  an  appraisement  of 
the  property  should  be  made.  That  is  comparatively 
simple,  but  if  we  try  to  take  the  next  step  to  show 
which  part  is  applicable  to  the  security  of  the  bonds 
and  which  is  not 

The  Master:  I  think  that  should  be  expounded 
for  the  objection  Mr.  Byrne  made.  Mr.  Bassick 
ought  to  be  able  to  point  out  the  property  that  is 
covered. 

Mr.  Norton:  It  is  very  material  to  our  objec- 
tion. [374] 

Mr.  Pedder:  The  trouble  is  I  have  not  made  a 
careful  studv  of  the  deed  of  trust.  Mv  recollection 
is  there  was  no  detailed  list  of  machinery  and  equi])- 
ment  attached  to  it,  so  you  would  be  up  against  the 
question  of  when  it  was  bought  and  installed. 

The  Master:    Do  the  best  you  can. 
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Mr.  Madison:  It  does  not  strike  me,  in  spite  of 
what  Mr.  Bynie  says,  it  is  at  all  material,  for  the 
reason  that  the  bond  creditors  are  going  to  get  no 
more  than  they  have  now,  according  to  what  the 
plan  provides,  as  long  as  we  don't  take  more  than 
they  had  before. 

The  Master:  If  a  good  part  of  the  plant  was  not 
covered  by  the  bond  indenture,  they  would  be  get- 
ting more. 

Mr.  Pedder:  No,  it  specifically  provides  in  the 
plan  that  the  Class  B  Notes  shall  be  secured  by  a 
first  lien  upon  the  same  property  as  is  now  secured 
by  the  bonds.  There  has  been  no  attempt  to  have 
anything  different.  Same  with  the  Bay-Keamy 
property.  It  may  not  be  expressed  so  explicitly,  but 
there  is  nothing  to  be  read  but  that  the  Bank  of 
California  shall  have  the  same  securitv,  no  intention 
of  shifting. 

The  Master:  You  will  have  to  argue  that  before 
the  Judge  when  the  matter  goes  over  there.  All  I 
can  do  is  to  recommend.  The  first  question  the  Judge 
will  ask  you  is  ^^A^Tiat  is  the  value  of  all  this  prop- 
erty?'' Some  value  should  be  placed  on  it.  I  can  take 
the  value  of  the  trustee.  There  will  be  immediate 
objection  by  Mr.  Byrne  that  the  trustee  is  an  inter- 
ested party.  As  I  say,  I  will  not  send  an  appraiser 
down  there.  I  will  leave  it  to  you  gentlemen  to  get 
some  testimony. 

The  Witness:  May  I  interrupt?  With  regard  to 
Mr.  Meyers  he  had  several  thousand  dollars  on  the 
books  of  the  company  when  I  went  in  there;  that 
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has  all  been  paid.  In  addition  to  that,  this  company 
has  got  thousands  of  dollars  from  Mr.  Meyers,  and 
it  is  decidedly  [375]  to  his  advantage  to  have  some 
plan  go  through  that  will  keep  the  business  going. 
There  is  no  chance  of  keeping  that  place  going 
unless  it  has  a  plan  that  can  be  met.  The  business 
not  only  has  to  be  rehabilitated  so  far  as  financial 
structure  is  concerned,  but  as  far  as  the  property 
is  concern^,  the  continued  improving  of  it,  putting 
4>n  roofs.  The  buildings  were  built  in  1906.  Some  of 
those  machines  were  put  in  as  late  as  that  date. 

The  Master:  Well,  Mr.  Meyers'  attorney  ex- 
presses the  idea  his  client  will  be  reasonable;  it 
seems  if  those  matters  are  fully  explained  we  prob- 
ably will  have  no  difficulty  in  getting  him  to  agree. 

Mr.  Ferguson:  It  is  possible  there  will  be  no 
necessity  for  a  further  hearing. 

Mr.  Pedder:  I  think  your  Honor's  suggestion 
about  the  appraisal  will  probably  meet  our  minds 
on  these  matters. 

The  Witness:  Would  you  want  the  value  taken 
as  liquidating  value,  or  going  concern  ? 

The  Master:  What  I  am  interested  in  hearing  is 
what  is  its  liquidation  value,  because  I  have  to  de- 
cide whether  it  is  fair  to  the  bondholders  and  other 
f-reditors  to  continue  this  matter  as  a  going  con- 
cern ;  if  it  is  of  such  a  nature  that  it  will  still  ha^o 
rnough  to  pay  their  claims  off — of  course  it  is  imt 
fair  to  take  any  part  of  their  claims  away.  They  are 
entitled  to  all. 

(Continued  to  Monday, October  28,10  a.m.)  [376] 
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Monday,  October  28,  1935. 

Appearances : 

Kenneth  Ferguson,  Esq.,  for  the  Trustee; 

Leigh    Athearn,    Esq.,    for    John    Hedley,    a 
creditor ; 

R.    P.    Norton,    Esq.,    for    Objecting    Creditor, 
Meyer. 

Mr.  Ferguson:  If  the  Court  please,  you  will 
recall  tliis  is  a  proceeding  imder  Section  77-B.  A 
hearing  was  had  last  Tuesday,  on  the  22nd  and 
continued  to  tliis  time  to  clear  up  certain  remaining 
matters.  1  have  a  couple  of  preliminary  matters. 
The  Court  will  recall  in  connection  with  one  of  the 
acceptances,  it  had  been  filed  and  approved  by  an 
executor  of  an  estate.  The  Court  indicated  it  might 
be  better  to  have  that  certified  by  an  order  of  the 
I)robate  (^ourt,  certifying  the  acceptance  and  we 
offer  that  in  Court.  We  introduced  a  great  number 
of  acceptances  and  indicated  we  would  be  glad  to 
file  a  statement  or  grouj)  them,  showing  the  total 
I)ercentages  in  each  case  that  accept  the  plan.  That 
is  in  excess,  the  Court  will  notice,  of  the  percentages 
provided  by  Section  77  B  in  each  instance. 

The  Master:  I  did  not  mark  this  as  an  exliibit. 
It  is  simply  a  statement  for  my  use  in  the  matter 
and  in  evidence. 

Mr.  Ferguson :  In  this  connection,  the  Court  may 
also  recall  that  a  protest  had  been  filed  on  behalf 
of  one  of  the  bondholders.  Mr.  Norton  who  repre- 
sents the  bondholder,  I  think,  is  ready  to  advise 
the  Court  that  is  withdrawn.  Is  that  correct? 
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Mr.  Norton:  I  understand  it  has  been,  although 
I  understand  you  are  going  to  put  on  evidence  as 
to  value. 

Mr.  Ferguson:     That  is  correct,  yes. 

The  Master:     This  is  Mr.  Meyers'  objection? 

Mr.  Ferguson:    Yes.  [377] 

Mr.  Ferguson:  Mr.  Smiley,  will  you  take  the 
stand,  please?  The  Court  may  also  recall  the  last 
time  it  was  indicated  it  might  be  desirable  in  this 
proceeding  to  elicit  some  independent  testimony 
with  respect  to  the  value  of  the  plant  at  Sunnyvale. 

JOHN  A.  SMILEY, 

Called  for  the  Trustee,  Sworn. 

Mr.  Ferguson:     Q.     Where  do  you  reside? 

A.     1183  Holman  Road,  Oakland. 

Q.     And  what  is  your  occupation? 

A.     I  am  a  mechanical  and  electrical  engineer. 

Q.  And  will  you  state  briefly  for  the  Court  the 
nature  and  extent  of  your  experience  and  qualifica- 
tions in  connection  with  your  occupation?  I  take  it, 
it  will  be  satisfactory  to  the  Court  to  refresh  your 
recollection  from  the  memorandum  prepared  by 
you. 

A.  In  1906  I  was  graduated  from  the  Univer- 
sity of  Nevada  School  of  Mechanical  and  Electrical 
Engineering  with  a  Bachelor  of  Science  degree. 

The  Master:  You  may  state  the  qualifications 
generally.  There  will  be  no  contest  about  it. 

The  Witness:     A.     After  that  I  went  with  the 
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Atlas  Engine  Works  at  Indianapolis,  Indiana  and 
served  in  their  erection  shops,  also  on  the  road  in 
special  sales  work.  Then  I  came  to  San  Francisco 
to  the  Henshaw  people  for  two  or  three  years,  sell- 
ing machinery  for  them.  For  four  or  five  years 
after  that,  I  was  in  selling  work  generally  with 
Charles  C.  Moore,  Pacific  Gas  &  Electric  Company, 
Ford,  Bacon  &  Davis,  Sanderson  &  Porter.  In  1916 
I  made  an  appraisal  of  the  rolling  stock  and  over- 
head construction  work  for  the  Market  Street  Rail- 
way. In  1918  to  1922  I  was  purchasing  agent  for 
Pacific  Coast  Ship  Building  Company  in  Chicago 
and  San  [378]  Francisco.  In  1923  I  made  an  ap- 
praisal of  the  Coast  Valleys  Gas  &  Electric  Com- 
pany's distribution  and  transmission  system.  From 
1923  to  1924  I  was  purchasing  agent  for  the  Steel 
Tank  &  Pijie  Company. 

The  Master:  I  think  he  has  shown  his  qualifica- 
tions. 

Mr.  Ferguson:    All  right. 

Q.  You  are  not  regularly  employed  or  intermit- 
tently employed  by  The  Joshua  Hendy  Iron  Works, 
are  you?  A.     I  am  not. 

Q.     Or  Mr.  Bassick,  the  trustee?  A.     No. 

Q.  You  are  not  related  to  any  of  the  parties 
involved  in  this  proceeding?  A.     No,  I  am.  not. 

Q.  You  have  no  interest  other  than  as  an  inde- 
])endent  investigator,  the  independent  investigation 
such  as  vou  have  made?  A.     That  is  all. 
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Q.  Mr.  Smiley,  I  realize,  of  course,  you  have 
had  a  very  few  days  to  examine  the  plant  at  Smmy- 
vale,  but  have  you  been  able  in  that  time  to  arrive 
at  some  estimate  of  the  value  of  the  Simnyvale 
properties  or  plant  of  The  Joshua  Hendy  Iron 
Works? 

A.  Yes,  I  have.  In  my  own  estimation,  I  have 
formed  an  opinion  about  what  the  property  is 
worth. 

Q.  Now,  looking  at  the  value  of  these  properties, 
first,  as  of  their  value  to  the  debtor  as  a  going  con- 
cern. Have  you  arrived  at  any  value  of  the  property 
as  a  going  concern?  A.     I  have. 

Q.  Will  you  state  briefly  to  the  Court  what  you 
find  the  value  to  be,  in  your  opinion? 

A.  The  value  on  historical  basis,  less  deprecia- 
tion at  the  present  time,  $295,000. 

Q.     In  round  figures? 

A.     In  round  figures,  yes. 

Q.  Did  you  also  check  that  computation  by  an 
appraisal  of  the  [379]  values  of  the  properties  as 
a  going  concern  on  any  other  basis? 

A.  Yes,  I  took  the  same  figures  and  worked  them 
up  on  a  reproduction  cost  basis  and  depreciated 
them  and  arrived  at  a  figure  of  $228,000.  That  was 
only  to  check  the  reasonableness  of  my  first  figure. 

Q.  Now,  those  figures  are  estimates  by  you  of 
the  value  as  a  going  concern,  of  those  assets,  to  the 
debtor,  are  they?  A.     Yes. 
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Q.  AVoiild  the  same  figures  represent  their  value, 
the  value  of  the  assets,  if  the  plant  was  to  be  broken 
up  and  sold  at  the  present  time?  A.     No. 

Q,  And  have  you  made  any  estimate  of  the 
break-up  value  or  liquidation  value  of  those  assets? 

A.  Yes ;  I  arrived  at  a  value  of  $92,000.  That  is 
the  Sunnyvale  plant  only,  not  San  Francisco. 

Q.  We  undei'stand.  You  have  prepared  a  rough 
recai)itulation,  showing  the  items  attributed  by  you 
to  each  of  the  book  entry  items,  to  the  building, 
land,  and  so  forth,  the  check-up  of  those  figures, 
have  you  not?  A.     Yes,  I  have. 

Mr.  Ferguson :  If  the  Court  please,  that  is  being 
typed  up  and  I  will  be  able  to  present  that  in  a  few 
minutes,  to  substantiate  the  testimony.  It  is  his  copy 
of  the  working  figures  in  that  regard. 

The  Witness :    A.    That  is  right. 

Mr.  Ferguson:  Any  further  questions,  if  the 
Court  please? 

The  Master:    I  think  I  have  no  questions. 

Mr.  Norton:  Q.  I  was  just  wondering  whether 
it  will  require  a  great  outlay  to  put  the  plant  in 
working  condition.  Is  it  much  rim  down? 

The  AYitness:  A.  Well,  if  you  were  going  to 
build  that  plant  now,  [380]  today,  the  machinery  is 
old-style  machinery  and  one  thing  particularly  I 
noticed.  Most  of  this  machinery  w^as  belt-driven. 
If  you  were  going  to  build,  probably  you  w^ould  put 
in  motor-drives  in  all  those  tools. 
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Q.  And  you  base  that  $92,000  valuation  upon 
what  you  thought  the  machinery,  that  old-style  ma- 
chinery as  it  stands  there  now  in  the  plant,  would 
fetch,  being  sold  piece-raeaH 

A.     Yes.  That  includes  the  land  also. 

Q.     And  the  land  and  building?  A.     Yes. 

The  Master:  Q.  How  much  land  did  you  say 
is  there? 

The  Witness:  I  left  it  at  the  figure  they  have 
on  the  books ;  $17,180. 

Q.     How  many  acres? 

A.     Thirty-three  acres. 

The  Master:  I  think  that  is  about  right.  I  think 
they  paid  $500  an  acre  for  the  Sunnyvale  site  for 
the  Zeppelins,  didn't  they? 

A.     I  don't  know  what  they  paid. 

The  Master:  That  is  my  impression.  Generally, 
I  have  knowledge  of  the  value  of  land  down  there. 
However,  my  know^ledge  is  not  evidence.  I  should 
imagine  that  would  be  just  about  what  that  land 
is  worth  if  it  were  bare  land  in  position  to  be 
planted  to  something  or  used  for  agricultural  pur- 
poses. Mr.  Athearn,  any  questions? 

Mr.  Athearn:     No  questions. 


Mr.  Ferguson:  That  is  all  on  behalf  of  the  trus- 
tee, if  the  Court  please  and  I  believe  that  concludes 
all  the  matters  we  have  before  your  Honor  in  con- 
nection with  this  plant  except  Mr.  Atheam's  sug- 
gestion. In  that  particular  Mr.  Athearn,  you  will 
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recall,  represents  Mr.  HecUey,  who  has  filed  a  claim 
prior  to  the  original  receivership  in  the  sum  of 
$600.  As  Mr.  Atheani  [381]  stated  to  the  Court  the 
last  time,  all  he  would  like  to  do  is  realize  some- 
thing* for  this  unfortunate  gentleman  if  he  possibly 
could,  but  unfortunately,  as  we  explained,  that  is 
impossible.  The  Government  has  a  tax  claim  for 
some  $2500  plus  interest.  The  condition  of  its  ac- 
ce])tance  of  the  ])lan  is  the  condition  that  no  claims 
be  paid  mitil  that  is  paid.  In  addition,  I  may  point 
out,  as  of  this  misecured  indebtedness  prior  to  re- 
ceivershi]),  there  is  about  $26,000  in  deferred  wages 
and  salaries,  represented  on  the  books  of  the  com- 
pany and  of  that  class,  Mr.  Hedley  is  one. 

The  Master:  How  do  you  expect  to  treat  those 
obligations  ? 

]\Ir.  Ferguson:  Those  obligations,  if  the  Court 
please,  imder  the  plan,  are  provided  to  be  classed 
with  unsecured  creditors  with  unsecured  five-year 
notes,  bearing  no  interest  whatever.  You  must  un- 
derstand these  wage  claims  arose  more  than  three 
years  ago,  prior  to  the  time  the  debtor  corporation 
was  originally  placed  in  the  state  receivership  and 
the  bulk  of  these  people  have  accepted  the  plan 
proposed.  Of  course,  there  is  nothing  to  pay  at 
the  present  time.  Only  if  the  matter  works  itself 
out  under  some  such  plan  as  here  presented  will 
they  have  an  opportunity  to  realize  on  their  claims. 

The  Master:  You  are  now  in  position,  the  juris- 
dictional notices  are  in  shape  and  ever}i'hing  so 
you  are  i^ resenting  the  plan  for  confirmation? 
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Mr.  Ferguson:  Correct,  if  the  Court  please.  No- 
tice has  been  given.  Now,  the  only  question  is 
whether  your  Honor  in  these  matters  presents  a 
certificate  or  report  to  the  District  Court  or  whether 
you.  would  prefer  to  have  the  whole  proceeding  in 
a  form  of  order  and  use  the  same  form  you  have 
been  using  and  make  your  recommendation  1  [382] 

The  Master:  I  think  that  is  the  better  way  to 
do  and  I  want  to  examine  the  plan  myself  indepen- 
dently after  you  have  it  in  shape  so  I  can  look 
at  it.  I  will  take  it  up  and  endeavor  to  look  at  it 
in  a  couple  of  days.  Mr.  Athearn,  have  you  any 
comment  about  the  claim  you  represent? 

Mr.  Athearn:  Your  Honor,  we  were  trying  to 
obtain  a  purchaser  for  the  note.  They  don't  seem^ 
available,  inasmuch  as  the  liquidation  value  will 
leave  nothing  for  unsecured  creditors.  There  is  no 
choice  for  us. 

The  Master:  I  think  that  is  true.  I  don't  know 
how  the  matter  will  come  out.  Nobody  can  forecast 
it.  I  will  look  at  the  plan,  however,  so  that  I  can 
answer  any  question  if  the  judge  before  whom  the 
matter  finally  goes  wants  to  ask  questions.  In  fact, 
in  drawing  the  report,  I  will  try  to  anticipate  any 
questions  that  might  arise  in  the  judge's  mind.  It 
will  take  a  couple  of  days.  Meanwhile,  there  is  noth- 
ing to  do  but  mark  the  case  submitted,  is  there? 

Mr.  Ferguson:  I  would  be  glad  to  leave  a  couple 
of  more  copies  of  the  plan  for  your  Honor. 

The  Master:    Two  copies  are  enough. 
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Mr.  Ferguson:  I  understand  that  you  will  be 
in  touch  with  this  in  a  couple  of  days.  Perhaps, 
meantime,  I  might  be  of  some  assistance  in  drafting 
the  proposed  form  of  order  confirming  the  plan  and 
submitting  it  to  you? 

The  Master:  Yes.  I  will  talk  to  you  when* I  have 
had  a  chance  to  examine  the  plan.  [383] 


Before:      Honorable    Burton    J.    Wyman,    Special 
Master. 
Monday,  December  30th,  1935.  2  P.  M. 

Appearances : 

Keimeth  R.  Ferguson,  Esq.  and  Stanley  Ped- 

der,   Esq.,  Attorneys   for  W.   R.   Bassick, 

Trustee ; 
L.  D.  Byrne,  Esq.,  Attorney  for  Harold  M.  F. 

Behneman ; 
Marshall  P.  Madison,  Esq.  and  Gerald  Levin, 

Esq.,  Attorneys  for  the  Bank  of  California; 
Charles  C.  Gardner,  In  propria  persona; 
Paul  W.  Shattuck ; 
C.  B.  Moores; 
W.  R.  Bassick,  the  trustee. 

Mr.  Ferguson:  If  the  Court  please,  I  w^ould  like 
to  make  a  preliminary  statement  for  the  purpose 
of  the  record.  The  matter  which  is  now  before  the 
Court  is  a  s])ecially  limited  hearing  upon  two  ques- 
tions in  connection  with  the  proposed  plan  of  re- 
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organization  on  file  by  The  Joshua  Hendy  Iron 
Works.  It  will  be  remembered  that  the  plan  of 
reorganization  came  on  regularly  for  hearing,  after 
being  noticed  to  be  held  on  October  16,  1935,  hear- 
ings were  continued  to  October  22,  1935  and  further 
to  October  28,  1935,  those  hearings  being  held  before 
Judge  W.  A.  Beasly  as  special  master.  On  the  last 
date,  October  28,  1935,  the  plan  of  reorganization 
was  submitted  to  Judge  Beasly;  unfortunately,  be- 
fore he  w^as  able  to  make  his  report  in  the  matter, 
Judge  Beasly  died.  On  November  29,  1935  Judge 
Burton  J.  Wyman  was  appointed  and  is  now  sit- 
ting as  special  master  for  the  hearing  of  this  plan 
of  reorganization.  Pursuant  to  Judge  Wyman 's 
directions,  the  reporter  prepared  a  transcript  of 
the  hearings  which  had  been  held  before  Judge 
Beasly  upon  a  plan  of  reorganization  and  after  hav- 
ing examined  the  plan,  that  is,  after  Judge  Wyman 
had  examined  [386]  the  plan  as  special  master,  he 
advised  me,  together  with  Mr.  Pedder  as  attorneys 
for  Mr.  Basick,  the  trustee,  that  he  desired  further 
limited  hearing  upon  tw^o  points;  that  is,  upon  two 
contentions  which  had  been  advanced  by  Mr.  Byrne, 
attorney  for  Harold  M.  F.  Behneman,  a  stock- 
holder, at  the  hearing  held  on  October  22,  1935, 
these  points  being,  as  Mr.  Byrne  contends,  that  Mr. 
Charles  C.  Gardner  accepted  the  plan  of  reorgani- 
zation as  executor  of  the  estate  of  Mary  McGurn 
because  of  pressure  that  had  been  put  upon  him  by 
the  Bank  of  California,  and  that  contention  of  Mr. 
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Byrne's  is  on  transcript  pages  32  and  following. 
And,  secondly,  Mi*.  Byrne's  contention  that  Para- 
graph G  of  the  proposed  plan  of  reorganization 
relating  to  treatment  of  stockholders,  does  not 
modify  or  alter  the  rights  of  stockholders  within 
the  purview  of  Section  77  B  of  the  Bankruptcy 
Act,  and  the  reporter's  transcript  of  that  contention 
and  Judge  Beasly's  ruling  in  coimection  therewith 
a])pears  on  pages  37  and  following  of  the  reporter's 
transcrii)t.  In  accordance  with  the  special  master's 
request,  we,  as  attorneys  for  the  trustee,  immedi- 
ately notified,  that  is,  on  December  16th  and  17th, 
notified  the  following  parties  of  this  further  limited 
hearing.  That  is,  we  notified  Mr.  Byrne  as  attorney 
for  Mr.  Harold  M.  F.  Behneman,  Charles  C.  Gard- 
ner personally,  also  Mr.  Bert  Levit,  who  heretofore 
in  connection  with  proceedings  heretofore  appeared 
as  attorney  for  Mr.  Gardner;  Pillsbury,  Madison  & 
Sutro,  attorneys  for  the  original  petitioning  cred- 
itors, for  the  reorganization  of  the  debtor,  and  they 
are  also  attorneys  for  the  creditors  who  filed  the 
plan,  who  with  Mrs.  Hendy,  one  stockholder,  filed 
the  plan  and  also  the  Bank  of  California,  w^ho  is 
the  principal  creditor  in  every  class.  Also,  of  course, 
we  notified  the  trustee  and,  incidentally,  notified 
Mr.  Paul  Shattuck,  who  as  we  understand,  is  [387] 
acquainted  with  the  situation.  I  do  not  believe  any 
formal  proof  of  this  notification  is  necessary,  if  the 
Court  ])lease,  because  all  of  these  parties  are  here 
in  response  to  the  hearing.  I  do  not  think  there  will 
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be  any  question  that  we  notified  them  at  that  time. 
We  also  notified  each  of  these  parties,  in  accord- 
ance with  the  direction  of  the  Court  and  of  the 
special  master,  that  the  hearing  which  would  be 
held  today  w^ould  be  strictly  limited  to  the  two  ques- 
tions which  I  have  mentioned  and  which  w^ere  given 
to  us  by  the  special  master;  and,  further,  that  the 
special  master  desired  any  argument  which  was  ad- 
dressed to  the  special  master  upon  the  second  of 
the  two  questions,  that  is,  in  regard  to  Section  G 
of  the  plan,  to  be  supported  and  supplemented  by 
a  written  memorandum  of  points  and  authorities 
by  the  parties  who  submit  the  argument.  With  that 
preliminary  statement,  I  think,  if  the  Court  please, 
the  record  will  be  complete. 

The  Master:  You  may  proceed.  We  will  take  up 
Mr.  Gardner's  connection  w^ith  the  matter. 

Mr.  Ferguson :  Of  course,  if  the  Court  please,  we 
represent  the  trustee  and  are  largely  non-partisan 
in  the  matter,  but  since  someone  must  take  the  la- 
boring oar,  I  suppose,  I  will  be  glad  to  act.  Mr. 
Gardner,  will  you  take  the  stand? 

CHARLES  C.  GARDNER, 

Sworn. 

The  Master:    Q.    Where  do  you  live? 

A.    Alameda. 

Q.    What  address,  please? 

A.     2017  Central  Avenue. 

Mr.  Ferguson:    Q.    Mr.  Gardner,  you  are  a  stock- 
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holder  of  the  debtor  corporation,  The  Joshua  Hondy 

Iron  Works,  in  your  own  individual  ownership? 

A.     Yes.  [388] 

Q.  And,  as  I  understand  it,  you  are  also  the 
executor  of  the  estate  of  Sarah  McGurn,  deceased? 

A.    Mary  F.  McGurn. 

Q.     She  was  your  mother?  A.     Yes. 

Q.  The  estate  of  Mary  F.  McGurn,  as  I  under- 
stand, has  as  its  sole  asset,  has  it  not,  stock  of  the 
debtor  corporation?  A.     Correct. 

Q.  You  have  filed  in  this  proceeding  your  veri- 
fied acceptances  of  the  plan  of  reorganization,  both 
individually  and  as  executor  of  the  estate  of  Mary 
F.  McGurn?  A.     Yes. 

Q.  And  your  acceptance  of  the  plan,  filed  on 
behalf  of  the  estate  of  Mary  F.  McGurn,  is  sup- 
ported by  an  order  of  the  Superior  Court  of  Ala- 
meda County,  authorizing  you  to  sign  that  accept- 
ance? A.    Yes,  sir. 

Q.  Mr.  Gardner,  as  I  understand  it,  you  were 
not  present  at  the  prior  hearing  that  hajs  been  held 
in  connection  with  this  plan  of  reorganization? 

A.     No. 

Q.  On  the  occasion  of  the  prior  hearings,  par- 
ticularly the  hearing  lield  October  22,  1935,  Mr. 
Leo  Byrne,  representing  Harold  M.  F.  Behneman,  a 
stockholder,  asked  on  direct  examination — on  cross- 
examination  of  Mr.  Basick,  the  following  question: 
'*Do  vou  know  whether  or  not  the  Bank  of  Cali- 
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fornia  put  any  pressure  on  Mr.  Gardner?''  I  am 

reading  from  page  32  of  the  record,  if  the  Court 

l)lease. 

*^Mr.  Ferguson:     I  don't  know. 
*^Mr.  Byrne:    I  can  state  to  your  Honor  that 
Mr.   Gardner  came  into  my  office  three  days 
before  and  told  me  he  would  not  sign  it  but  he 
was  afraid  of  the  Bank  of  California." 

The  Master  says: 

^^That  would  have  to  be  proved.  Let  me  ask 
you  this:  Is  his  consent  necessary  to  make  up 
the  necessary  [389]  percentage? 

^^Mr.  Byrne:     Yes,  it  is,  your  Honor. 

^^Mr.  Ferguson:     I  don't  know. 

^^Mr.  Byrne:  The  consent  of  the  McGurn 
Estate,  and  that  is  in  probate. 

^^Mr.  Ferguson:  Without  his  consent  I  think 
there  is  about  49  per  cent.  With  his  consent 
there  is  65I/2  P^r  cent. 

^^The  Master:  You  are  supposed  to  have 
Q^  per  cent. 

'^Mr.  Ferguson:     No,  only  fifty  per  cent. 

^^The  Master:  You  have  49  per  cent  without 
it? 

^'Mr.  Ferguson :  I  think  approximately  49  per 
cent,  and  with  his  claim  approximately  651^; 
not  including  this  consent,  there  may  be  some 
question  as  to  her  consent,  but  Mrs.  Cross  owns 
some  shares.  There  was  a  claim  filed  showing 
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that  stock  may  have  been  transferred  to  some- 
body else." 

Then,  continuing  on  page  35  and  following,  the 
following  statements  appear  as  having  transpired 
at  the  hearing : 

^^Mr.  Byrne:     ''Estate  of  Mary  F.  McGurn. 
''The  Master.    Let  me  have  the  name  of  the 
dead  man — Mary  F.  McGurn  is  dead? 

"Mr.  Byrne:  She  is  dead  and  Charles  C. 
Gardner  is  her  executor. 

"The  Master:    Who  has  signed  the  consent? 

"Mr.  Byrne:     Charles  C.  Gardner,  executor 

of  the  Estate  of  McGurn.  There  is  no  consent 

of  the  Probate  Court  to  give  away  fifty  per  cent 

of  the  assets." 

That  is  the  end  of  the  quotation  in  that  connec- 
tion. 

Q.     Of  course,  since  that  time,  the  Court  author- 
ity has  been  procured  and  filed? 
A.     Correct.  [390] 

Mr.  Ferguson:  Continuing  reading,  the  Master 
says: 

"I  don't  think  there  is  any  proof  yet.  There 
is  no  consent  given  by  the  court;  I  don't  know 
if  that  is  necessary.  I  am  not  sure  that  it  is 
necessary  for  the  proponent  here  to  prove  any 
necessity  otlier  than  the  consent  of  the  execu- 
tor. I  imagine  it  would  be  presumed  he  had  a 
proper  order,  if  it  was  necessary. 
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^^Mr.  Byrne:  If  there  is  any  question  about 
that — I  take  this  position:  I  am  x^^sitive  that 
there  had  been  none.  Mr.  Gardner  came  into 
my  office  a  few  days  ago  and  thought  it  was 
very  questionable  that  stockholders  were  called 
upon  to  ^ive  away  stock,  and  says  'I  am  help- 
less, because  the  bank  holds  an  indebtedness 
of  my  mother.' 

*^The  Master:  Once  and  for  all,  T  think  that 
is  the  difficulty  right  along,  that  peojjle  do  not 
regard  me  exactly  as  a  Court.  I  am  ruling  on 
this  as  a  matter  of  evidence.  Mr.  Byrne's  state- 
ment is  no  doubt  true,  and  I  would  take  his 
statement  on  anything,  but  I  am  a  special  mas- 
ter as  as  such  I  am  a  judicial  officer,  and  his 
statement  makes  no  impression  on  me  as  a 
judicial  officer.'' 

That  ends,  I  think,  the  pertinent  section  of  the 
transcript. 

Q.  Mr.  Gardner,  will  you  state  for  the  record 
and  for  the  special  master,  whether  or  not  your 
acceptance  of  the  proposed  plan  of  reorganization 
was  or  was  not  dictated  by  the  Bank  of  California? 

The  Witness:     A.     It  was  not. 

Q.     And,  do  you  desire  to  amplify  that  answ^er? 

A.  My  position  in  this  matter  has  been  right 
from  the  start,  and  Mr.  Byrne  knows  this  because 
I  made  the  statement  in  his  office  at  the  time  there 
was  a  meeting  called  there  of  the  stockholders,  that 
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[391]  if  it  was  done  for  the  purpose  of  antagonizing 
or  contesting  anytliing  the  Bank  of  California  or 
the  trustee  or  the  receiver  has  done,  count  me  out; 
I  did  not  want  anything  to  do  with  it,  and  that  has 
been  my  position  and  is  still  my  position. 

Mr.  Ferguson:  If  the  Court  please,  I  don't  know 
how  far  the  Court  wants  to  inquire  into  this  matter. 

The  Master:  I  am  satisfied.  If  anybody  wants 
to  cross  examine. 

Cross  Examination. 

Mr.  Byrne :  Q.  Mr.  Gardner,  w^ho  acted  as  your 
attorney  when  you  received  this  court  order  in  the 
estate  of  McGurn? 

A.  Bert  Levit  was  supposed  to,  but  Billie  Levit 
w^ent  with  me. 

Q.     And  who  asked  you  to  get  that  order? 

A.  Mr.  Ferguson  I  think  was  the  one  told  me 
the  Court  wanted  it. 

Q.  Mr.  Gardner,  didn't  you  tell  me  in  my  office 
that  you  did  not  consider  this  plan  fair  to  take 
away  fifty  per  cent  of  your  stock  ? 

A.     I  thought  it  was  pretty  steep. 

Q.  And  didn't  you  tell  me  you  were  in  a  very 
])eculiar  position  with  the  Bank  of  California?  Bid 
you  not,  in  effect,  tell  me  vou  were  afraid  of  th^ 

.7  7  v 

Bank  of  California? 

A.  I  don't  recall  telling  you  I  was  afraid  o^ 
them. 

Q.     AVhat  did  you  say? 
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A.  I  did  tell  you  that  I  owed  more,  or  the  estate 
owed,  than  that  money,  and  that  was  common  knowl- 
edge. I  think  you  knew  it.  I  know  pretty  near  every- 
body connected  with  the  Hendy  Iron  Works,  the  old 
crowd,  knew  it.  It  does  not  strike  me  to  be  very 
sensible  for  a  person  to  antagonize  them  under 
those  conditions. 

Q.     That  is  what  you  stated  to  me  at  that  time? 

A.  I  never  stated  [392]  that  exactly.  What  it 
was,  I  don't  recall,  the  exact  wording. 

Q.  If  you  did  not  state  that,  you  stated  what  you 
just  repeated? 

A.  I  would  not  be  sure  of  that  either.  I  don't 
try  to  carry  it  in  my  head. 

Q.     Did  you  say  something  to  that  effect,  I  mean  ? 

A.  I  said  awhile  ago,  I  made  some  such  state- 
ment, that  I  thought  it  was  pretty  steep. 

Q.  And  did  you  not  tell  me  at  that  time  you 
would  not  sign  the  consent?  A.     No  sir. 

Q.     You  did  not?  A.     No  sir. 

Q.  You  told  me  you  were  going  to  be  present 
here  at  the  meeting,  did  you  not  ? 

A.    I  believe  I  did. 

Q.  Now,  Mr.  Gardner,  I  am  still  your  attorney  of 
record,  am  I  not,  in  the  Estate  of  McGurn  ? 

A.    Yes. 

Q.  How  was  it  you  happened  to  have  Mr.  Levit 
go  over  there  and  get  that  order  ? 

A.  I  don't  know.  In  fact,  it  is  a  rather  difficult 
one  to  answer.  I  made  this  statement:  I  haven't  anv 
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fnnds  to  em2)loy  any  attorney  and  that  I  was  not 

disposed  to  spend  any  money  on  anything  of  tlie 

kind. 

Q.  And,  why  didn't  you  come  to  me  to  represent 
you  in  the  estate  when  I  am  still  attorney  of  record 
there  ? 

A.  I  cannot  answer  that.  I  don't  know  why  I  did 
not. 

Q.  If  your  McGurn  stock  was  not  pledged  to  t1io 
Bank  of  California,  Mr.  Gardner,  would  you  have 
si.^ned  this  consent?  A.     Certainly. 

Q.     You  would  have  anyway? 

A.  Oh,  yes.  I  figure  that  as  the  stock  stands  to- 
da^',  it  is  not  worth  verv  much  and  bv  this  new  vo- 
organization  scheme,  there  is  a  chance  it  may  be 
worth  something  and  I  would  rather  have  half 
[393]  worth  something  than  all  of  it  worth  nothing. 

Mr.  Byrne :    That  is  all. 

Tlie  Master :    Any  questions  ?  That  is  all. 


Mr.  Byrne:  On  the  second  phase  of  the  question, 
if  your  Honor  please,  I  think  it  would  be  better  to 
file  a  written  argument  in  the  matter.  T  am  having 
some  work  done  now  on  the  question  and  T  think  we 
will  have  some  authorities  for  your  Honor,  to  give 
you  my  idea  of  what  T  think  about  the  interpreta- 
tion of  this  statute. 

The  Master:  What  would  be  a  fair  time  tluMi 
gentlemen? 
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Mr.  Byrne :    Say  ten  days. 

Mr.  Ferguson :    If  the  Court  please 

The  Master:  I  understand  you  want  to  rush  this 
all  you  can. 

Mr.  Ferguson:  We  do.  I  advised  Mr.  Byrne,  as 
I  advised  all  the  others,  that  the  Court  would  desire 
written  points  and  authorities  and,  as  Mr.  Basiek 
testified  on  cross  examination  he  thought  the  plan 
fair,  we  are  prepared  now  to  file  points  and  authori- 
ties on  his  behalf.  Naturally,  it  is  in  the  nature  of  a 
filing  by  amicus  curiae.  We  are  not  the  proponents 
of  the  plan. 

Mr.  Levin:  I  might  say,  we  prepared  a  memo- 
randum on  behalf  of  the  petitioning  creditors,  whicli 
we  will  file  at  this  time. 

The  Master:  I  think  five  days  is  long  enoiigli, 
Mr.  Byrne,  to  allow  you. 

Mr.  Byrne:  Make  it  five  days  from  after  the 
first,  then,  because  we  have  a  holiday  coming  on. 

The  Master:  Are  you  going  to  file  before  Mr. 
Byrne,  or  do  you  want  to  file  afterwards?   [391] 

Mr.  Ferguson:    We  are  going  to  file  now. 

Mr.  Levin:  May  we  file  now  and  have  two  or 
three  days  to  answer  Mr.  B3a^ne  ? 

The  Master:  Five  days  after  the  first,  Mr.  Byrne. 
Is  three  days  enough  for  you  gentlemen? 

Mr.  Levin:  Mr.  Madison  suggests  we  all  file  tlio 
same  day. 

Mr.  Byrne:  I  would  like  to  have  an  opportunity 
to  reply.  I  am  the  proponent  of  this  objection.  T 
think  I  should  be  able  to  file  mv  memorandum,  let 
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them  answer  me  and  let  me  reply  in  the  ordinary 
way. 

The  Master:  I  think  you  are  entitled  to  do  that, 
Mr.  Byrne. 

Mr.  Madison :    We  will  file  now. 

The  Master:  Mr.  Byrne  has  the  laboring  oar 
here. 

Mr.  Byrne:  I  have  the  laboring  oar.  I  think  it  is 
better  for  me  to  develop  my  own  ideas  and  thoughts, 
you  reply  and  I  will  reply  in  tlie  regular  way.  I 
tliink  it  will  lead  to  less  confusion  if  we  do  that. 

The  Master:  Five  davs  from  the  first;  five  davs 
thereafter  and  three  days  for  Mr.  Byrne.  January 
6th,  January  11th  and  January  14th. 

Mr.  Ferguson:  Then,  I  understand  the  matter  is 
submitted  on  memorandum. 

The  Master:    Yes. 

[Endorsed]:  Filed  Dec.  6,  1935.  Burton  J. 
Wyman,  Special  Master.  [39e5] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District 
of  California. 

Before :  Hon.  A.  F.  St.  Sure,  Judge. 

No.  25,937-S 

In  the  Matter  of  THE  JOSHUA  HENDY  IRON 
WORKS,  a  corporation. 

Debtor 

HENDY  REALIZATION  CO.,  (Formerly  The 
Joshua  Hendy  Iron  Works)  a  corporation, 
et  al, 

Petitioners, 
vs. 

HAROLD  M.  P.  BEHNEMAN  and  GLADYS  M. 
SHORES, 

Respondents. 

No.  21,792-S  Civil 

GLADYS  M.  SHORES, 

Plaintiff, 

vs. 

HENDY  REALIZATION  CO.,  a  corporation  (for- 
merly The  Joshua  Hendy  Iron  Works,  A.  J. 
MAYMAN,  C.  B.  MOORES,  E.  PRICE,  A.  E. 
WEBBER,  and  W.  R.  BASSICK,  individually 
and  as  directors  of  Hendy  Realization  Co., 
ELMER  M.  HYLAND,  MORRIS  LEVIT, 
First  Doe,  Second  Doe,  and  Third  Doe, 

Defendants. 
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REPORTER'S  TRANSCRIPT 

(Before  District  Judge) 

Tuesday  September  23,  1941. 

Counsel  appearing: 

For  Gladys  M.  Shores  and  Harold  M.  F.  Behnoman  : 
Leo  Byrne,  Esq., 
Paul  S.  Jordan,  Esq.,  and 
John  Skinner,  Esq. 

For  Petitioners  and  Defendants : 
Kenneth  Ferguson,  Esq., 
Burt  W.  Levit,  Esq.,  and 
Gerald  S.  Levin,  Esq.  [399] 

The  Court    You  may  proceed. 

Mr.  Jordan :  May  it  please  the  Court :  There  are 
two  matters  before  your  Honor  for  trial  this  morn- 
ing, previously  consolidated.  One  is  the  case  of 
Gladys  M.  Shores  v.  Hendy  Realization  Co.,  for- 
merly The  Joshua  Hendy  Iron  Works,  A.  J.  May- 
man,  C.  B.  Moores,  E.  Price,  A.  E.  Webber,  and 
W.  R.  Bassick,  individually  and  as  directors  of 
Hendy  Realization  Company,  21,792-S  in  this  Cour^, 
and  the  other  case  is  in  the  old  reorganization  pro- 
ceeding which  was  pending  before  your  Honor  souk^ 
years  ago  In  the  Matter  of  the  Joshua  Hendy  Iron 
Works,  Debtor,  No.  25937-S,  and  then  there  is  the 
action  of  Hendy  Realization  Co.,  formerly  TIk^ 
Joshua  Hendy  Iron  Works,  A.  J.  Mayman,  C.  B. 
Moores,  E.  Price,  A.  E.  Webber,  and  W.  R.  Bns- 
sick,  individuallv  and  as  directors  of  Henrv  Reali- 
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zation  Company,  Elmer  M.  Hyland,  Morris  Levit, 
referred  to  as  Petitioners.  Your  Honor  will  observe 
that  the  defendants  in  the  action  of  Shores  v.  Hendy 
Realization  Company  are  the  same  as  are  referred 
to  as  petitioners  in  the  reorganization  matter.  The 
action  of  Shores  v.  Hendy  Realization  Company, 
which  was  commenced  in  the  Superior  Court  of  the 
State  of  California  in  and  for  the  City  and  Comity 
of  San  Francisco  on  January  17th  of  this  year,  is 
in  the  nature  of  a  plenary  action.  The  reorganiza- 
tion matter  w^as  instituted  on  February  19th  of  this 
year,  through  the  filing  of  the  petition  on  that  date, 
in  which,  as  I  said  before,  the  defendants  in  the 
Shores  action  became  the  petitioners,  and  the  plain- 
tiff in  the  Shores  action  and  Dr.  Behneman  became 
respondents. 

I  might  say  that  Mrs.  Shores  and  Dr.  BehnemaTi 
are  represented  by  Mr.  Leo  Byrne,  Mr.  John  Skin- 
ner, and  myself,  and  the  defendants  in  the  Shores 
action,  that  is,  the  Hendy  Realization  Company  and 
the  various  named  individual  defendants  and  peti- 
tioners in  the  [400]  reorganization  matter  are  rep- 
resented by  Mr.  Kenneth  Ferguson,  of  Pedder  & 
Ferguson,  by  Mr.  Gerald  S.  Levin,  of  Pillsbury, 
Madison  &  Sutro,  and  Mr.  Bert  Levit,  of  Long  <!c 
Levit. 

I  think  that  the  issues  involved  in  this  litigation 
are  rather  simple,  but  there  is  a  considerable  factual 
backgroimd  which  I  feel  your  Honor  should  have, 
and  as  to  that  I  would  like  to  make  a  rather  elabo- 
rate statement,  not  only  as  to  the  facts 
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The  Court:  Why  confuse  the  issues  with  your 
statement  ? 

Mr.  Jordan :    I  will  try  not  to. 

The  Couii::  You  say  the  issues  are  simple,  and 
then  vou  wish  to  make  an  elaborate  statement.  Do 
not  confuse  them  by  an  elaborate  statement. 

Mr.  Jordan :    I  will  do  my  best  not  to. 

The  Court:    What  are  the  issues? 

Mr.  Jordan:  If  I  may  be  permitted  to  make  a 
preliminary  statement  of  the  facts  I  think  the  issues 
will  be  evident. 

The  Court :    Go  ahead. 

Mr.  Jordan:  The  evidence  will  show  that  Tlie 
Joshua  Hendy  Iron  Works,  now  known  as  t]:(^ 
Hendy  Realization  Company,  was  incor])orated  in 
1906  as  a  California  corporation,  and  from  that 
time  on  up  to  the  end  of  1940,  November  15  of  last 
year  or  thereabouts,  to  be  exact,  was  en.i2:*aged  in  the 
i:i:eneral   foundrv  business  and  machinerv  manufac- 

*  ^  ft  ft. 

turing  business  at  Sunnyvale,  Califoi*nia,  where  they 
had  a  very  large  plant. 

The  company  got  in  financial  difficulty  in  the 
spring  of  1932,  and  went  into  a  state  receivership. 
In  July,  I  believe,  of  1935,  three  creditors  of  the 
Joshua  Hendy  Iron  Works  filed  a  petition  in  tliis 
court  for  reorganization  under  77-T>  of  the  Banlc- 
ruptcy  Act.  Your  Honor  may  recall  the  matter,  bo- 
cause  the  proceeding  was  in  this  court.  As  a  r(\^rlt 
of  that  petition,  [401]  proceedings  were  had  to  tl^o 
end  that  a  plan  of  reorganization  was  formulated 
by  the  creditors  and  stockholders,  and  the  matter 
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was  referred  to  Judge  Wyman  by  your  Honor,  and 
he  recommended  that  it  be  aproved,  and  on  March 
24,  1936  an  order  was  entered  in  this  court  by  your 
Honor  aj)proving  and  confirming  the  plan,  and  direct- 
ing that  it  be  put  into  effect. 

I  think  it  would  be  apropriate  at  this  time  so  \\\vA 
your  Honor  may  have  the  picture  as  we  go  along, 
that  I  call  your  attention  to  two  paragraphs  of  the 
T)lan  of  reorganization  which  I  consider  to  be  vital. 
I  refer  you  first  to  paragraph  6-Gr,  on  page  7  of  t^^^ 
Joshua  Hendy  plan  of  reorganization,  which  reads 
as  follows : 

"Ct.     Capital  Stock. 

'^4,425  shares  of  the  capital  stock  of  the 
debtor  corporation  are  now  outstanding,  said 
shares  having  a  book  value  of  $212,898.51,  but 
no  actual  value. 

*^In  consideration  of  the  extensions  granted 
by  the  creditors  and  of  the  reduction  of  their 
claims  in  the  sum  of  $73,853.06,  as  aforesaid, 
the  stockholders  shall  appropriately  endorse 
and  deliver  the  stock  held  by  them  to  the  board 
of  directors  of  the  debtor  corporation,  ai)- 
pointed  as  hereinafter  provided,  to  be  held  by 
said  board  as  follows : 

*^1.  50  per  cent,  of  the  shares  so  deposited 
by  each  stockholder  shall  be  held  in  trust  and 
voted  by  said  board  for  a  period  of  5  years, 
and  thereafter  until  the  extended  obligatioi^s; 
are  fully  paid,  so  as  to  leave  the  manogemo-^t 
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of  the  debtor  corporation  during  said  period  in 
the  hands  of  its  creditors.  Tlie  board  shall  have 
power  to  vote  said  stock,  including  the  ])ower 
to  vote  for  a  reorganization  of  the  capital  struc- 
ture of  the  debtor  corporation,  so  as  to  provide, 
at  any  time,  for  an  issue  of  one  [402]  or  more 
classes  of  ])referred  stock  and  the  exchange 
therefor  of  any  paii-  or  all  of  the  unsecured 
liabilities  of  the  debtor  corporation.  U])on  the 
expiration  of  5  years  and  the  payment  in  full 
of  the  extended  obligations,  such  shares  shall  be 
returned  to  their  respective  o^^^lel*s." 

Your  Honor  will  obsei-ve  in  that  paragraph  6-G 
that  the  plan  required  the  old  stockholders,  that  is, 
those  who  were  stockholders  at  the  time  the  ])lan 
was  confirmed,  to  turn  in  all  their  stock  to  the  new 
floshua  Hendv  board  of  directors,  and  receive  back 
voting  certificates  for  50  per  cent,  of  the  holdings 
and  the  other  50  per  cent,  was  to  be  held  by  the 
directors  in  accordance  with  the  provisions  of  the 
second  subdivision  of  6-G: 

^^The  remaining  50  ])er  cent,  of  the  shares 
so  delivered  by  each  stockholder  shall  be  held 
by  said  board  free  and  clear  of  any  claim,  right, 
title  or  interest  therein  by  such  stockholder,  to 
be  distributed  by  said  board,  in  its  sole  discre- 
tion, either  in  whole  or  in  part,  to  the  mana^:- 
ing  officers  thereof,  as  a  reward  for  manage- 
ment and  the  successful  rehabilitation  of  the 
company's  affairs." 
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I  would  like  to  call  your  Honor's  attention  to 
paragraph  7,  on  page  8  of  the  plan,  which  refers 
to  the  method  of  selecting  the  new^  board  of  direc- 
tors, which  was  to  administer  the  plan.  There  was 
to  be  a  board  of  five  directors;  three  of  them  were 
to  be  nominated  by  the  secured  creditors,  one  to  be 
nominated  by  the  unsecured  creditors,  and  one  by 
the  old  stockholders. 

Now,  we  come  to  paragraph  8,  which  is  entitled 
^^  Effect." 

^^ While  this  plan  of  reorganization  will  not 
expunge  any  of  the  liabilities  of  the  debtor  cor- 
poration by  transferring  them  into  capital,  it 
will  definitely  postpone  the  payment  of  both 
principle  and  interest  on  pre-receivership  obli- 
gations (excepting  [403]  from  proceeds  of  as- 
sets already  allocated  as  security  and  therefore 
not  available  for  working  capital),  for  a  suffi- 
ciently long  period  to  give  the  new^  management 
an  opportunity  to  resuscitate  the  debtor  corpo- 
ration, while  at  the  same  time  the  rate  of  inter- 
est is  materially  reduced.  The  mere  deferment 
of  payment  does  not,  of  course,  satisfy  either 
principle  or  interest ;  but  it  is  manifest  that  the 
definite  postponement  of  the  payment  of  all  in- 
terest and  pre-receivership  liabilities  for  five 
years  (so  that,  during  such  period,  the  debtor 
corporation  will  only  be  required  to  pay  its  cur- 
rent operating  expenses,  taxes,  and  the  sm«')ll 
balance  of  its  receivership  accounts),  will  af- 
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ford  the  new  management  a  reasonable  oppor- 
tunity for  rehabilitation.  If  the  affairs  of  the 
debtor  corporation  cannot  be  restored  within 
this  period,  drastic  measures,  perhaps  even 
abandonment,  will  be  necessary.  If,  however, 
substantial  progress  is  made,  any  necessary  fur- 
ther funding  should  be  readily  accomplished.'' 

Those  are  the  pertinent  portions  of  the  plan  whicli 
I  wish  to  call  your  PTonor's  attention  to.  In  addition, 
I  wish  to  also  point  out  that  the  amount  of  obliga- 
tions of  this  company  at  the  time,  or  just  prior  to 
the  approval  of  the  plan,  totaled — let  me  state  it 
this  way.  The  total  amount  owing  by  The  Hendy 
Company  just  prior  to  the  adoption  of  this  ])lan 
was  considerably  in  excess  of  $600,000.  I  cannot 
seem  to  put  my  finger  on  the  amount  at  the  moment, 
but  I  will  develop  it  later.  By  reason  of  that  ]ilan, 
that  total  obligation  was  reduced  so  that  under  the 
plan  the  company  was  to  repay  $549,317.04.  How- 
ever, there  w^as  no  obligation,  according  to  the  plan, 
to  repay  that  until  the  period  of  five  years  had 
elapsed  from  the  date  of  the  approval:  in  other 
words,  the  company's  obligations  were  reduced  first 
and  then  payments  deferred  for  a  period  of  five 
years;  then  they  [404]  matured.  Of  course,  that 
five-year  period  would  not  mature  imtil  March  24 
of  this  year. 

Now,  following  tlu^  a])proval  of  this  ])lan,  and  your 
Honor's  order  directing  that  it  be  put  into  effect, 
we  wdll  show  that  the  defendants  Mayman,  Moores, 
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and  Price  were  almost  immediately  thereafter,  on 
April  28,  1936,  to  be  exact,  elected  to  the  board  of 
directors  of  this  company.  They  continued  to  act 
during  1936  until  the  annual  meeting  of  stockholders 
in  March  of  1937,  when  they  were  re-elected,  and 
the  defendants  A.  E.  Webber  and  W.  R.  Bassick 
were  added  to  the  board,  and  the  evidence  will  shovr 
that  the  defendants  Mayman,  Moores,  Price,  Web- 
ber and  Bassick  continued  to  act  as  the  directors 
of  this  company  from  March  15,  1937  until  March 
17,  1941. 

In  that  connection  I  would  like  to  ask  counsel  if 
they  would  stipulate  that  the  defendant  A.  E.  Web- 
ber passed  away  early  this  year. 

Mr.  Ferguson:  Yes.  There  is  no  pleading  on  file 
in  his  behalf.  We  have  not  endeavored  to  effect  a 
substitution  of  his  personal  representative. 

Mr.  Jordan:  The  pleading  has  been  withheld 
pursuant  to  stipulation  because  of  the  fact  that 
counsel  were  not  authorized  to  appear  for  anyone. 

Mr.  Ferguson :    That  is  correct. 

Mr.  Jordan:  In  any  event,  if  I  am  correct,  and 
if  I  am  not  you  correct  me,  there  was  no  replace- 
ment on  the  board  from  the  time  of  his  death  until 
the  annual  meeting  held  on  March  15  of  this  year. 

Mr.  Ferguson :     That  is  correct. 

Mr.  Jordan:  We  propose  to  show,  your  Honor, 
that  on  November  4  of  1940  the  management  of  the 
Joshua  Hendy  Iron  Works  had  repaid  [405]  of  the 
$549,317,  that  is  provided  for  to  be  paid  under  the 
plan,  $254,238.  I  am  leaving  off  the  cents. 
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The  Court:    In  1940? 

Mr.  Jordan:  The  total  amount  to  be  paid  under 
the  plan  is  $549,317,  and  the  amount  that  had  been 
paid  up  to  November  4,  1940  was  $254,238,  leaving- 
impaid  at  that  time  $274,965.  Now,  we  expect  the 
evidence  to  show  without  any  doubt 

The  Court:  Nothing  has  been  paid  since  that 
date? 

Mr.  Jordan:    It  has  all  been  paid  since  that  date. 

The  Court :    It  has  all  been  paid  ? 

Mr.  Jordan:    Yes. 

On  November  4,  1940,  McDonald  &  Kahn,  Inc. 
made  an  offer  to  the  Joshua  Hendy  Iron  Works, 
through  the  medium  of  Mr.  Moores,  one  of  the  di- 
rectors, to  purchase  the  Sunnyvale  Plant.  We  will 
show^  that  the  Sunnyvale  plant  and  the  machinery 
there,  and  the  materials  on  hand  constituted  all  of 
the  operating  assets  of  this  company  at  that  date. 
Mr.  Moores,  on  November  4,  1940,  presented  to  the 
board  of  directors  of  this  company  the  proposal  of 
McDonald  &  Kahn,  Inc.  that  they  receive  an  option 
to  purchase  the  Sunnyvale  plant  for  the  sum  of 
$426,000,  with  certain  adjustments  to  be  made  rela- 
tive to  pending  jobs.  After  discussion  at  that  Ixxard 
meeting  a  resolution  was  adopted  under  which  it 
was  determined  that  the  option  should  be  granted  at 
that  figure.  That  option  was  to  expire  at  noon  of 
November  15,  1940,  some  eleven  days  later. 

In  addition,  the  option  also  provided  that  in  tlu^ 
event  that  it  was  exercised  bv  McDonald  &  Kahn, 


Ilendy  Realization  Co.  et  ah  505 

Inc.  that  the  Joshua  Hendy  Iron  Works  would  re- 
linquish any  further  right  to  the  use  of  the  name 
of  The  Joshua  Hendy  Iron  Works. 

We  expect  to  show  on  or  about  November  15, 
either  McDonald  &  [406]  Kahn,  Inc.,  or  Felix  Kahn, 
as  assignee  of  McDonald  &  Kahn,  Inc.,  exercised 
that  option,  and  within  a  matter  of  a  very  few  days 
thereafter,  I  believe  somewhere  around  the  19th  of 
November,  the  full  purchase  price  was  paid,  sub- 
ject to  later  adjustments  on  current  w^ork. 

We  expect  to  show  that  shortly  following  the  con- 
summation of  the  sale  of  the  plant  that  all  of  the 
then  unpaid  or  remaining  unpaid  obligations  of  the 
company  under  the  plan,  as  I  said  before,  in  the 
amoimt  of  $274,965,  were  paid.  That  left  the  com- 
pany with  assets  consisting  of,  as  I  understand  it — 
I  do  not  think  w^e  will  have  any  difficulty  in  getting 
this,  because  I  presiune  that  counsel  w411  stipulate 
to  a  great  many  of  these  facts — accounts  receivable, 
cash  in  bank,  imimproved  lot  in  San  Francisco, 
some  office  furniture  here  in  San  Francisco,  where 
the  company  maintained  its  administrative  office, 
and  if  there  were  any  further  assets  I  am  not  fa- 
miliar w4th  them.  I  believe  there  was  a  Nash  auto- 
mobile, but,  in  any  event,  those  were  the  remaining 
assets. 

The  Court:  What  was  the  value  of  the  remain- 
ing assets? 

Mr.  Jordan:  That  is  something  I  will  have  to 
develop  from  the  evidence.  I  am  not  acquainted  with 
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the  amount  of  the  value.  I  do  not  believe  they  have 
all  been  liquidated. 

On  November  15,  about  the  same  time  that  the 
purchase  price  was  paid  for  the  plant  by  Mr.  Felix 
Kahn,  as  assignee  of  McDonald  &  Kahn,  Inc.,  the 
board  of  directors  of  the  company  met  and  ado2)ted 
a  resolution  authorizing  the  change  of  the  com.- 
pany^s  name  from  The  Joshua  Hendy  Iron  "Woilis 
to  its  present  name,  Hendy  Realization  Com])aiiy, 
"and  at  a  meeting  of  the  stockholders  imediately 
thereafter  the  stockholders,  being  also  the  voting 
trustees  of  all  the  outstanding  stock,  that  change 
was  ratified,  and  I  believe  [407]  on  or  about  De- 
cember 2  proceedings  necessary  to  effect  that  change 
of  name  were  concluded,  so  that  since  December  2 
the  name  has  been  Hendy  Realization  Company. 

We  propose  to  show  that  from  November  15,  1940, 
this  company  has  done  nothing,  practically,  in  tlu^ 
way  of  carrying  on  business  other  than  to  effec^t  a 
liquidation  and  wind  up. 

On  December  4,  1940,  there  was  another  directors 
meeting,  and  w^e  propose  to  show  at  that  particular 
meeting  additional  compensation  was  declared  by 
the  board  of  directors  in  the  total  amount  of 
$102,729.76. 

The  Court :    What  was  that  for? 

Mr.  Jordan:  That  is  something  I  cannot  answer. 
It  was  referred  to  in  the  minutes,  and  in  the  finan- 
cial statements  that  have  been  issued  as  additional 
compensation  for  1940.  On  that  occasion  Mr.  Das- 
sick,   the  president  and  manager  of  the  com])any 
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received  a  bonus  or  additional  compensation  of 
$40,000,  Mr.  Hyland  was  voted  $20,000,  Mr.  Levit 
was  voted  $20,000. 

The  Court :    What  was  that  for  ? 

Mr.  Jordan :  I  will  endeavor  to  develop  that  dur- 
ing the  trial. 

The  Court :    Very  well. 

Mr.  Jordan:  I  might  say  at  this  point,  from  the 
iime  the  company  came  out  of  77-B  proceedings  on 
March  24,  1936,  when  your  Honor  signed  the  order 
confirming  the  plan,  up  to  1940,  in  each  year,  as  T 
recall,  bonuses  were  voted,  but  the  largest  amount 
of  bonus  in  any  year  during  that  interim  up  to  1940 
was  at  this  time,  and  I  think  the  records  of  the  com- 
pany wall  so  show. 

The  Court:  You  say  $102,000  went  to  the  direc- 
tors? 

Mr.  Jordan :  Only  to  the  extent  that  Mr.  Bassick 
was  a  director  of  the  company  at  that  time;  Mr. 
Hyland  and  Mr.  Levit  [408]  were  vice-presidents, 
but  were  not  directors.  Mr.  Bassick  was  a  director 
and  also  president.  In  addition  to  the  $40,000  paid 
to  Mr.  Bassick,  and  $20,000  each  to  Mr.  Hyland  and 
Mr.  Levit,  other  employees  got  lesser  amoimts  in 
the  remaining  amount  of  the  total  of  $102,729. 

The  Court :    That  was  what  date  ? 

Mr.  Jordan :    December  4,  1940. 

Then  on  December  20,  1940,  there  was  still  an- 
other board  meeting  of  this  company,  and  the  same 
directors  who  were  still  in  office,  Bassick,  Mayman, 
Moores,  Price  and  Webber,  none  of  them  at  that 
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point  stockholders  of  the  company,  adopted  a  reso- 
lution which  provided,  in  effect  stated,  that  the  af- 
fairs of  this  company  had  been  successfully  rehabil- 
itated, and  then  went  on  to  say  that,  in  accordance 
with  the  plan  of  reorganization,  the  three  managing' 
officers,  Bassick,  Hyland  and  Levit,  were  entitled  to 
receive  the  2112 V2  shares  of  stock  which  had  been 
held  by  the  board  of  directors,  and  whicli  had  pre- 
riouslv  been  surrendered,  as  vour  Honor  will  r(^- 
call,  at  the  time  the  plan  of  reorganization  was  ap- 
proved and  confirmed;  they  voted  that  Mr.  Bassick, 
Mr.  Hyland,  and  Mr.  Levit,  by  reason  of  the  suc- 
cessful rehabilitation  of  the  company,  on  December 
20,  were  entitled  to  receive  distribution  of  2212% 
shares  of  stock  held  by  the  directors  in  trust  u])  to 
that  time. 

I  may  also  say  that  we  will  show  that  on  that  date, 
on  December  20,  1940,  there  were  only  4120^/4  shares 
outstanding  as  against  4425  at  the  time  that  the 
l)lan  was  confirmed.  The  reason  for  that  was  that 
the  company,  sometime  in  the  spring  of  1940,  had 
effected  a  compromise  with  Mrs.  Albertie  M.  Hendy, 
one  of  the  old  stockholders,  whereby  her  stock  had 
been  surrendered  to  the  corporation  in  extinguish- 
ment of  an  obligation  that  she  owed,  [409]  amount- 
ing to  some  $3000,  or  thereabouts.  Ro  that  oii  D(^- 
cember  20,  the  old  stockholders  held  a  beneficial  in- 
terest in  1907%  shares,  whereas  by  reason  of  the 
distribution  to  which  I  have  just  referred,  Mr.  Bas- 
sick, Mr.  Hyland,  and  Mr.  T.evit  were  then  owners 
of  22121/2  shares  of  the  company  stock — in  the  hands 
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of  Mr.  Bassick,  Mr.  Hyland,  and  Mr.  Levit  on  De- 
cember 20,  1940,  as  against  1907%  shares  remaining 
outstanding  in  the  hands  of  the  old  stockholders. 
That  is  to  say,  they  held  voting  trust  certificates  for 
the  number  of  shares,  with  the  voting  right  reserved 
to  themselves,  that  were  still  in  the  hands  of  the 
board  as  voting  trustees  under  the  jjlan. 

Then  we  propose  to  show  immediately  following 
the  adjournment  of  this  directors  meeting  on  De- 
cember 20,  that  a  stockholders  meeting  w^as  held,  at 
which  all  of  the  voting  power  represented  by  the  out- 
standing stock  was  present,  namely,  the  same  imm- 
ber  of  directors  as  voting  trustees,  and  Mr.  Bassick, 
Mr.  Hyland,  and  Mr.  Levit,  who  had  just  received 
their  2212%  shares,  proceeded  to  adopt  at  that  stock- 
holders meeting — and  I  might  say,  of  course,  there 
were  no  stockholders  present — they  adopted  a  reso- 
lution which  ratified  and  approved  all  of  the  acts 
and  proceedings  of  the  board  of  directors  upon  the 
date  of  the  last  previous  annual  meeting  of  stock- 
holders, which  was  held  on  March  18,  1940. 

On  the  same  day,  I  believe  it  was,  there  was  a 
first  liquidating  dividend  declared  of  $45  a  share  in 
favor  of  the  1907%  shares  then  outstanding  in  the 
hands  of  the  old  stockholders,  but  Mr.  Bassick,  Mr. 
Hyland,  and  Mr.  Levit  were  specifically  excluded 
from  participating  in  that  first  distribution ;  and 
that  dividend  was  subsequently  paid  on  all  of  those 
shares  to  the  old  stockholders,  totaling  $85,848.75. 

[410] 
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The  Court :    Give  me  that  date  agam. 

Mr.  Jordan:  That  was  on  December  20,  your 
Honor. 

The  Court:     The  dividends  were  how  much? 

Mr.  Jordan:  The  total  amount  of  dividends  was 
$85,848.75. 

The  Court:     That  is  to  the  old  stockholders? 

Mr.  Jordan:  That  is  to  the  old  stockholders 
holding'  the  beneficial  interest  at  that  time  in  1907% 
shares. 

AVe  expect  to  show  that  the  following  day,  I  be- 
lieve it  was  the  following  day,  but  anyway  the  rec- 
ords will  substantiate  it,  another  stockholders  meet- 
ing was  held  at  which  it  was  determined  that  the 
affairs  of  the  Hendy  Company  be  womid  u})  and 
dissolved,  and  proceedings  were  then  immediately 
thereafter  instituted  in  that  direction  and  are  at  the 
present  time  pending. 

In  the  meantime,  on  November  23,  I  think  the 
date  was,  1940,  and  prior  to  December  20,  when  this 
stock  was  distributed,  on  behalf  of  Dr.  Behneman, 
I  wrote  a  letter  addressed  to  the  Board  of  Directors 
of  The  Joshua  Hendy  Iron  Works,  at  their  office  in 
San  Francisco,  and  that  letter,  in  fact,  stated  that 
it  was  Dr.  Behneman 's  imderstanding  that  there  was 
to  be  some  distribution  of  2212"^/>  shares  of  stock; 
that  uy^on  the  facts  as  we  knew  them,  that  success- 
ful rehabilitation  within  the  meaning  and  intent  of 
the  plan  of  reorganization,  and  putting  the  company 
Dut  of  business  as  a  going  concern,  those  facts  wonld 
not   iiivstifv  tlie  conclusion  of  a  successful  rehabili- 


Hendy  Realization  Co.  et  at,  511 

tation,  and  asked  that  Dr.  Behneman  and  ourselves 
be  advised  prior  to  the  taking  of  any  action  by  the 
board  for  distribution  of  that  stock,  so  that  Dr. 
Behneman  could  take  such  steps  as  he  might  see  fit 
to  protect  his  rights.  We  received  no  reply  to  that 
letter,  and  notwithstanding  it  the  distribution  took 
place. 

On  March  17,  1941,  which  is  the  date,  which  is  the 
annual  [411]  stockholders  meeting  date,  a  new 
board  of  directors  was  elected,  consisting  of  Mr. 
Charles  R.  Gardner,  Mr.  Stanley  Pedder,  one  of  the 
attorneys  for  the  company,  Mr.  Hyland,  Mr.  Levit 
and  Mr.  Moores,  and  they  constitute  the  board  of 
directors  of  the  company  at  the  present  time. 

It  is  our  miderstanding,  and  we  propose  to  show 
your  Honor  that  it  is  the  intention  of  the  present 
board  of  directors,  or  was  the  intention  of  the  board 
which  succeeded  last  March,  as  soon  as  the  assets  of 
the  company  had  been  finally  turned  into  money  to 
pay  further  liquidating  dividends  straight  across 
the  board,  not  only  on  the  1907%  shares  in  the 
hands  of  the  old  stockholders,  but  likewise  on  the 
22121/2  shares  in  the  hands  of  Mr.  Bassick,  Mr.  Hy- 
land, and  Mr.  Levit.  The  Shores  action  is  in  the 
nature  of  a  declaratory  relief  action,  and  the  real 
gist  of  the  matter  is  to  obtain  a  judicial  determin- 
ation of  whether  or  not  the  distribution  of  this  stock 
by  the  Hendy  board,  and  I  refer  to  the  22121/2 
shares  distributed  on  December  20,  1940,  was  illegal. 
Of  course,  that  question  hinges  upon  the  further 
fundamental  question  of  w^hether  or  not  the  affairs 
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of  the  Hendy  Company  had  become  successfully 
rehabilitated  on  December  20,  when  the  distribution 
was  voted. 

The  Court:  When  you  say  ^* distribution,"  you 
mean  the  distrilnition  of  22121/2  shares? 

Mr.  Jordan :  Yes,  that  is  correct.  We  are  seeking 
to  have  that  distribution,  under  the  facts  as  I  have 
related  them  to  your  Honor,  declared  illegal,  and 
that  the  defendants  Hyland,  Levit,  and  Bassick  be 
required  to  surrender  back  that,  stock,  in  order  that 
it  may  be  canceled  or  returned  to  the  original  stock- 
holders, as  your  Honor  may  direct,  and  that  any 
further  liquidating  dividends  be  paid  only  on  1907% 
shares  of  stock  presently  [412]  outstanding  in  the 
hands  of  the  old  stockholders. 

The  Court:  Where  is  that  language  ^^successful 
rehabilitation''  used  in  the  plan? 

Mr.  Jordan :     Paragraph  6-G  2. 

The  Court:     That  is  what  you  read  to  me? 

Mr.  Jordan:  I  read  that  to  your  Honor  a  little 
earlier,  on  page  7  of  the  plan,  paragraph  6-G  2. 

We  are  also  going  to  show  your  Honor  that  be- 
tween March  24,  1936,  when  your  Houoi'  approved 
this  plan  of  reorganization,  u])  to  December  31,  1940, 
Mr.  Bassick,  Mr.  Hyland,  and  Mr.  Levit,  inclusive 
of  salaries,  received  during  that  ]:)eriod  a  bonus — 
received,  respectively,  the  following  amounts:  Mr. 
Bassick  $83,101.82;  Mr.  Hyland  $46,216.57;  Mr. 
Levit  $45,517.50.  And,  in  addition,  Mr.  Bassick,  at 
the  end  of  last  year,  was  voted  a  Nash  automobile 
which  belonged  to  the  company. 
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Now,  further,  very  briefly,  on  the  question  of  the 
history  of  this  litigation,  the  Shores  action  was  re- 
moved to  this  court  by  petition,  and  your  Honor 
may  recall  that  I  made  a  motion  to  remand,  and 
that  motion  was  denied  by  your  Honor  upon  Feb- 
ruary 17.  This  petition  was  filed  under  the  old  re- 
organization proceeding. 

The  Court :     Bv  vour  clients  ? 

Mr.  Jordan:  No,  the  petition  in  the  reorganiza- 
tion proceeding  was  filed  by  the  very  individuals 
who  were  defendants  in  the  Shores  action,  in  otlier 
words  the  Hendy  Realization  Company,  Mayman, 
Moores,  Price,  Bassick,  Hyland  and  Levit,  all  de- 
fendants in  the  plenary  action  of  Shores  v.  Hendy 
Realization  Company,  et  al.,  became  the  petitioneis 
in  the  reorganization  matter,  their  petition  being 
filed  in  this  court  on  February  19,  of  this  year,  at 
which  time  there  were  pending  not  only  the  Shores 
action,  but  [413]  also  in  the  State  court  a  similar 
action  of  Behneman  v.  Hendy  Realization  Company, 
et  al. 

The  Court:  What  is  the  suit  of  Hendy  Realiza- 
tion Company  v.  Behneman  and  Shores. 

Mr.  Jordan:  The  purpose  of  it,  that  is  the  only 
relief  sought  is  to  permanently  enjoin  further  prose- 
cution of  the  action  which  was  never  removed  froiii 
the  State  Court  to  this  court. 

The  Court:     That  suit  was  never  removed? 

Mr.  Jordan:  It  was  never  removed,  it  is  still 
pending  there.    Upon  the  filing  of  that  February 
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19th  petition,  and  upon  the  filing  of  a  subsequent 
petition  a  few  days  Liter,  your  Honor  issued  an  or- 
der to  sliow  cause  returnable  before  Judge  Wynian., 
and  also  a  temporary  restraining  order  restraining 
the  prosecution  of  the  Behneman  action  and  tlie 
Shores  action,  and  also  an  action  under  Section  403 
of  the  Civil  Code  now  pending  in  the  State  Court, 
in  which  Dr.  Behneman,  as  petitioner,  sought  to 
have  the  court  assume  jurisdiction  over  and  super- 
vision of  the  winding  uj)  of  the  affairs  of  the  com- 
])any.  The  matter  was  heard  before  Judge  Wyman 
on  reference  by  your  Honor.  We  had  made  a  mo- 
tion to  dismiss  the  February  19th  ])etition  on  the 
ground  that  it  failed  to  state  a  claim  against  respond- 
ents upon  which  relief  could  be  granted,  the  only 
])ur])ose  being  to  stay  litigation  and  prevent  us 
from  going  forward,  and  on  the  further  grcnind 
that  this  court  had  no  jurisdiction  over  the  subject- 
matter  referred  to  in  that  ])etition. 

Our  basis  for  that  contention  was  this,  that  on 
January  27,  1937,  your  Honor  entered  a  final  de- 
cree in  the  matter  of  The  Joshua  Hendy  Iron 
Works,  in  the  77-B  proceeding,  and  paragraph  If) 
of  that  final  decree,  which  I  take  it  is  a  matter  of 
record  in  this  proceeding,  inasmuch  as  we  are  pre- 
sumably in  that  [414]  proceeding,  read — and  I  am 
quoting: 

^^That  the  proceedings  for  the  corporate  7*e- 
organization  of  the  debtor  in  this  court  entitled 
'In  the  Matter  of  The  Joshua  Hendy  Iron 
Works,    a    corporation,    Debtor,    No.    25937-S/ 
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be,  and  the  same  hereby  are,  terminated  and 
closed;  such  termination  and  closing  to  be  for 
all  purposes  final  upon  the  filing  herein  of  re- 
ceipts showing  the  payment  of  the  final  fees 
and  expenses  hereinabove  allowed,  and  the  sur- 
render and  exchange  of  the  stock  certificates 
which  ha\"e  not  yet  been  surrendered  and  ex- 
changed as  provided  in  said  plan  of  reorganiza- 
tion.'' 

Judge  Wyman  denied  our  motion  to  dismiss  and 
held  in  fact  that  this  Court  did  have  jurisdiction 
in  the  matter  under  77-B  proceedings,  and  ren- 
dered a  report  to  your  Honor,  to  w^hich  we  filed  an 
objection.  This  objection  came  on  for  hearing  on 
the  same  day  that  the  defendant's  motion  to  dis- 
miss the  Shores  action  came  on.  The  result  was 
your  Honor  denied  the  motion  to  dismiss  the  Shores 
action  and  ordered  the  consolidation  of  the  two 
matters  for  trial  on  this  date. 

I  think  now  I  have  covered  the  matter. 

The  Court:  I  suppose  you  might  renew  your 
motion. 

Mr.  Jordan:  I  would  like  at  this  time,  your 
Honor,  for  the  purpose  of  the  record,  to  renew  our 
motion  to  dismiss  the  petition  filed  in  the  reorgan- 
ization proceeding  on  February  19,  1941,  upon  tlie 
grounds,  your  Honor,  that  the  petition  fails  to  state 
a  claim  upon  which  relief  can  be  granted;  secondly, 
that  this  court  lacks  jurisdiction  over  the  subject- 
matter  referred  to  in  the  petition.     I  should  also 
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like  to  renew  our  written  objections  to  Judge 
Wyman's  Rei)ort,  which  is  also  Tuidetennined  at 
this  point,  ui)on  all  of  the  groimds  refered  to  in 
those  written  objections  which  are  now  on  file.  Both 
these  motions  are  made  [415]  pursuant  to  rule 
12  (b)  of  the  Rules  of  Civil  Procedure  of  this 
Court. 

I  assume  that  counsel  for  the  defendants  and 
petitioners  will  want  to  make  a  statement  to  your 
Honor,  and  then  we  can  proceed  with  the  evidence. 

Mr.  Ferguson:  If  your  Honor  please,  with  re- 
spect to  this  matter  of  jurisdiction,  I  may  point 
out  that  this  court  has,  in  connection  with  the 
Shores  action,  found  that  this  court  has  jurisdic- 
tion over  this  type  of  proceeding,  and  that  the  only 
tiling  left  involved  in  Mr.  Jordan's  motion  to  dis- 
miss is  whether  or  not  the  court  had  any  power  to 
exercise  that  jurisdiction  also  in  the  77-B  proceed- 
ing, and  upon  that  Judge  Wyman  has  re])orted 
fullv. 

Now,  your  Honor,  not  to  cover  any  of  the  ground 
Mr.  Jordan  covered  in  so  far  as  genei-al  outline 
is  concerned,  I  think  it  might  be  helpful  to  point 
out  several  things,  more  in  anticipation.  In  193f>, 
when  this  company  was  reorganized,  this  company 
expressly  was  found  to  be  and  admitted  to  be  by 
the  same  attorneys  that  represented  Dr.  "Rehneman 
then  to  be  insolvent,  and  the  court  expressly  found 
that  it  was  insolvent;  Judge  Wyman 's  report  showed 
it  was  insolvent,  and  showed  that  the  st(^ck  thnt 
is  involved  was  absolutelv  woT'thless.    At  that  tiine 
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the  same  attorneys,  on  behalf  of  Dr.  Behneman,  and 
I  might  point  out  Mrs.  Shores'  counsel  in  open 
court  objected  to,  and  the  same  attorneys  urged, 
that  the  Court  had  no  power  to  authorize  the  taking 
away  of  50  per  cent  of  their  stock  for  the  purpose 
it  was  taken  away  in  the  plan. 

Judge  Wyman's  report  showed,  after  long  hear- 
ings, that  the  stock  was  absolutely  worthless.  The 
jjlan  provided,  as  was  pointed  out,  that  only  50  \)(}v 
cent  of  the  stock  was  to  be  retained  by  the  stock- 
holders, and  the  other  50  per  cent  of  the  [416]  stock 
was  to  be  taken  over  free  and  clear  of  any  claim 
hj  them;  all  of  the  stock  was  to  be  held  by  the 
voting  trustees,  and  509^-  taken  from  them  was  to 
be  issued  in  the  discretion  of  the  board  of  direc- 
tors, either  in  whole  or  in  part,  to  the  managing 
officers  as  a  reward  for  management,  and  the  suc- 
cessful rehabilitation  of  the  company's  affairs.  That 
stock  was  distributed,  but  counsel  is  w^rong  when  he 
says  that  the  stock  was  distributed  to  the  directors, 
not  representatives  of  the  stockholders.  The  stock 
was  not  distributed  except  in  one  case  to  any  of  the 
directors,  and  that  was  Mr.  Bassick,  ])resident  of 
the  company,  and  he  did  not  participate  in  aiiy  of 
the  voting  on  the  distribution.  Two  of  them  repre- 
sented bank  holdings,  w^hich  were  the  second  largest 
stockholders,  so,  therefore,  it  was  very  much  against 
their  interest  to  have  distributed  this  stock,  and  to 
distribute  the  bonus,  if  the  j)lan  had  been  otlic^T'- 
wise. 

Now^  counsel  referred   to  the   fact   that   the  net 
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worth  was  scaled  down  substantially.  As  a  matter 
of  fact,  it  was  only  scaled  down  some  $15,000,  even 
after  reorgaiiization,  and  after  they  had  all  of  the 
scaling"  down,  this  corporation  still  had  a  net  worth 
of  $61,000.  The  board  of  directors  and  the  manage- 
ment, in  the  intervening  time,  and  up  to  the  time  of 
the  distribution  of  the  stock,  as  will  be  shown  bv  the 
records,  built  the  net  worth  up  to  something  like 
$300,000  from  $61,000. 

It  is  significant  that  Mr.  Jordan  keeps  repeating 
the  words  ^'successful  rehabilitation  of  the  com- 
])any's  affairs '\  The  plan  says  that  the  stock  is 
to  be  distributed,  that  is,  509f  of  the  stock  here 
involved,  by  the  board  in  its  discretio]i,  either  in 
whole  or  in  part,  to  the  managing  officers  thereof, 
as  a  reward  for  management  and  the  successful  re- 
iiabilitation  of  the  company's  affairs.  [417] 

Mr.  Jordan's  contention  is  that  there  must  have 
been  a  successful  rehabilitation  before  this  stock 
could  be  distributed.  We  do  not  concede  that.  But 
assuming  for  the  moment  that  his  contention  be  cor- 
rect, that  there  must  have  been  a  successful  rehabili- 
tation of  the  company's  affairs  before  the  stock 
could  be  distributed,  the  fact  is  that  the  evidence 
will  show  that  this  company  was  rehabilitated  for 
some  years  prior  to  the  time  that  the  stock  wns 
rehabilitated. 

The  definition  of  ^^rehabilitation,"  if  your  Honor 
])lease,  is  not  open  to  speculation.  There  nre  abun- 
dant cases  under  Section  75  of  the  Bankruptcy  A^*t 
whicli  hold  that  ^'rehabilitation''  is  a  word  of  little 
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variety  of  meaning;  that  it  means  that  you  put  it 
back  into  a  solvent  corporation,  build  it  back  as  a 
going  concern ;  give  it  some  real  worth ;  that  is  what 
*^ rehabilitation''  means.  It  does  not  mean  that  you 
pay  off  all  of  its  debts  100  per  cent.  As  I  say,  the 
company  has  for  more  than  two  years  been  re- 
habilitated, that  is,  for  more  than  two  years  prior 
to  the  distribution  this  company  had  a  very  real, 
substantial  net  worth,  and  under  the  decisions  of 
the  company  was  rehabilitated. 

This,  of  course,  counsel  says,  under  his  theory,  is 
a  question  to  be  determined,  but  this  determination, 
if  your  Honor  please,  is  only  incidentally  one  of 
law,  because  the  legal  definition  of  ^^rehabilitation" 
is,  as  I  say,  of  little  variety.  There  is  no  doubt  in 
r)ur  mind  the  couii:  should  apply  the  law  rule. 

The  primary  question  whether  this  company  has 
been  rehabilitated,  or  not,  under  his  theory,  is  a 
question  purely  and  simply  of  fact,  as  to  the  exteut 
it  acquired  net  w^orth  and  to  what  extent  it  was 
solvent. 

Now,  the  directors,  by  their  resolving  a  distribu- 
tion of  [418]  the  bonus  in  stock  did  determine  the 
question.  They,  of  course,  are  the  persons  most 
familiar  with  that  question  of  fact.  I  presume  that 
the  court  will  follow  the  general  rule  so  far  as  the 
question  of  fact  is  concerned,  that  it  will  not  substi- 
tute its  own  judgment  for  that  of  the  directors, 
because  there  is  no  charge  here  that  they  did  not 
exercise  it  bona  fide.    There  is  no  question  of  frnr;  1 
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or  anything  of  that  sort.  However,  if  the  Couii:  is 
not  content  to  follow  that  rule,  but  does  desire  to 
delve  into  it,  it  is  simply  and  purely  a  question  of 
aeeoimting  which  we  are  prepared  to  prove,  that 
this  company  actually  was  rehabilitated;  but  we 
cannot  do  that  by  just  looking  at  some  single  set  of 
figures. 

I  want  to  point  out  that  although  I  think  Mi*. 
Jordan's  statement  was  in  substance  correct,  I  wish 
to  refer  to  some  figures,  because  they  are  not  cor- 
rect. He  has  made  the  error  of  referring  to  some 
figures  taken  from  the  plan,  where,  unfortunately, 
owing  to  the  fact  that  there  were  some  entries  be- 
fore the  plan  was  finally  confirmed,  so  that  the 
figures  were  colored  by  the  additional  entries  be- 
fore the  plan  could  be  confirmed.  But  it  is  a  ques- 
tion whether  the  company  has  been  rehabilitated  or 
not,  whether  it  has  become  solvent,  whether  it  has 
acquired  a  net  worth,  as  a  fact;  that  is  sim])ly  a 
question  of  accounting,  how  much  net  worth  did 
this  corporation  acquire,  what  did  they  do  with  the 
physical  assets,  did  they  put  money  in  ?  We  will 
show  that  not  only  did  the  net  worth  increase  fro?M 
$61,000  to  something  over  $300,000,  but  there  was 
money  put  back  into  the  plant,  both  by  way  of 
caj)ital  assets  and  by  way  of  o]:)erating  expenses. 
This  company  lost  during  the  two  years  prior  to 
Mr.  J^assick  coming  in  $183,000.  That  is  the  tyi)e  of 
corporation  that  this  management  took  over.  [41f)l 

Now,  in  our  opinion,  even  under  his  owti  theory, 
that  there  nuist  have  been  successful  rehabilitation, 
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the  question  is,  Was  there  a  successful  rehabilita- 
tion of  this  company,  and  had  it  been  rehabilitated 
more  than  two  years ;  and  the  proof  of  that  is  pure- 
ly and  simply  a  matter  of  accounting. 

Counsel  says  there  is  no  element  of  accounting- 
involved,  and  yet  he  wholly  ignores  his  complaint 
in  the  Shores  case.  In  that  case  he  prays  for  a 
complete  accounting  of  all  the  stock  that  was  dis- 
tributed and  any  dividends,  and  anything  of  that 
sort.  In  our  opinion  that  answers  cou.nsers  conten- 
tion, because  that  is  his  theory  of  the  case.  But  there 
is  still  an  entirely  separate  ground,  and  that  is  this, 
counsel  has  wholly  ignored  these  words  as  to  how 
this  stock  could  be  distributed,  and  that  is,  '^As  a 
reward  for  management." 

Now,  the  words  ^^for  management"  must  be 
viewed  in  the  light  of  the  plan,  itself,  of  the  capacity 
of  these  skilled  men.  The  language  must  be  inter- 
preted in  the  light  of  the  plan,  itself,  in  the  light 
of  the  proceedings  that  were  had.  The  words  ^^for 
management"  in  there  mean  just  as  much  as  ^'suc- 
cessful rehabilitation  of  the  company's  affairs," 
and  we  submit  the  court  must  give  the  effect  to  those 
words,  which  was  plainly  the  intent  of  the  plan, 
that  the  stock  should  be  distributed  as  a  reward  for 
management;  and  this  intention  is  manifested  by 
many  facts. 

The  evidence  will  show  that  all  of  these  officers 
w^ho  were  ultimately  rewarded,  immediately  follow- 
ing reorganization  proceedings,  agreed  with  the 
creditors  of  the  company  to  work  for  less  than  the 


522  Gladys  M.  Shores  et  al.  vs, 

value  of  their  services,  under  the  imderstanding 
that  they  would  eventually  receive  cash  and  stock 
to  make  up  the  difference  in  value. 

We  will  show  that  the  same  officers  who  continued 
after  re-  [420]  organization  received  substantially 
less  than  they  received  immediately  prior. 

We  will  show  that  all  of  the  officers  received  a 
lesser  wage  than  tliey  had  been  receiving  prior  to 
the  time  of  the  reorganization,  and  that,  of  course, 
shows  an  express  understanding  that  they  would  get 
stock  for  management. 

I  point  out  that  in  objecting  to  this  plan  of  re- 
organization comisel  contends  that  this  language, 
here,  constituted  no  restriction  on  the  directors  and 
they  could  give  the  stock  away  at  any  time  they 
chose,  in  their  discretion,  and  that  was  never  con- 
templated in  the  reorganization  proceeding,  that  it 
was  not  the  intent  that  this  stock  should  be  dis- 
tributed in  the  discretion  of  the  board  of  di- 
rectors. 

Now,  turning  to  the  plan,  itself,  it  says — coimsel 
read  all  of  paragraph  8  of  the  plan.  Reading  all 
that  paragra})h  at  length  might  not  bring  out  the 
fact.  Paragraph  8  says: 

*' While  this  i)lan  of  reorganization  will  not 
expunge  any  of  the  liabilities  of  the  debtor  cor- 
poration by  transferring  them  into  capital,  it 
will  definitely  postpone  the  payment  of  both 
principal  and  interest  on  pre-receivership  ob- 
ligations   (excepting   from    proceeds    of   assets 
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already  allocated  a^  security  and  therefore  not 
available  for  working  capital).'' 

You   will   notice   that  that   resuscitation   of   the 
debtor  corporation  is  to  occur  before  anything  has 
been  jjaid  on  pre-receivership  obligations — the  whole 
reorganization  indebtedness  is  outstanding. 
To  continue: 

^^The  mere  deferment  of  payment  does  not, 
of  course,  satisfy  either  principal  or  interest; 
but  it  is  manifest  that  the  definite  postpone- 
ment of  the  payment  of  all  interest  and  pre- 
receiver-  [421]  ship  liabilities  for  five  years 
wil]  afford  the  new  management  a  reasonable 
opportunity  for  rehabilitation.  If  the  affairs  of 
the  debtor  corporation  cannot  be  restored  with- 
in this  period,  drastic  measures,  perhaps  even 
abandonment,  will  be  necessary.  If,  however, 
substantial  progress  is  made,  any  necessary 
further  funding  should  be  readily  accom- 
plished. " 

In  other  words,  by  the  express  terms  of  the  plan 
it  is  clear  that  this  stock  could  be  distributed  be- 
fore there  had  been  any  payment  at  all  upon  the 
receivership  obligations,  that  rehabilitation  would 
occur  even  before  any  rehabilitation  proceedings 
had  been  paid. 

Now,  one  other  consideration.  Under  the  plan  of 
reorganization  the  stockholders  were  given  only  50 
per  cent,  of  their  holdings  of  stock,  and  the  other 
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50  per  cent,  of  the  stock  was  given  to  other  persons. 
The  distribution  is  not  here  involved,  and  this  case 
does  not  affect  the  50  per  cent,  distribution  which 
went  to  the  stockholders.  There  at  all  times  has  been 
50  per  cent,  outstanding  for  the  old  stockholders 
and  50  per  cent,  delivered  by  the  stockholders  to  be 
distributed  as  a  reward  for  management  and  suc- 
cessful rehabilitation.  The  distribution  now  that 
they  complain  of  does  not  affect  the  amount  they 
would  receive.  What  they  are  trying  to  do  here  is 
to  have  the  50  per  cent,  canceled  that  w^ere  surren- 
dered at  the  time  the  plan  of  reorganization  was 
approved,  so  that  their  holding  now  of  50  per  cent. 
again  becomes  100  per  cent.  In  other  words,  they 
are  trying  to  expressly  avoid  a  provision  of  the 
plan  of  reorganization.  At  the  time  the  plan  was 
made  it  w^as  provided  they  should  only  have  50  per 
cent,  interest  in  this  company;  the  company  was 
insolvent;  that  was  a  gift  to  them.  The  other  50 
per  cent,  was  put  in  to  be  distributed  as  a  reward 
for  management  and  the  sue-  [422]  cessful  rehabili- 
tation. Whether  or  not  the  distribution  to  the  man- 
agement be  correct  or  not,  it  could  not  affect  these 
people  one  iota.  What  they  want  to  do  is  have  the 
stock  of  these  people  cancelled,  the  people  that  got 
it  as  a  reward  for  their  services;  those  people 
worked  for  much  less  than  they  had  received  be- 
fore, and  they  expressly  worked  knowing  that  they 
were  going  to  get  this  stock.  Now,  they  want  to 
have  that  cancelled  so  that  the  50  per  cent,  which 
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tliey  have  always  had  will  amount  to  100  per  cent. 
That,  we  submit  to  the  Court,  is  grossly  inequi- 
table. 

With  respect  to  whether  or  not  this  is  an  ac- 
counting matter,  w^e  do  not  want  to  misrepresent 
matters  to  the  Court,  at  all.  The  legal  question,  we 
submit,  is  of  minor  importance  here.  We  submit 
that  the  court's  determination,  even  under  their 
theory,  involves  an  accomiting  of  the  corporation's 
affairs,  and  in  arriving  at  that  a  comparative  ex- 
amination of  the  affairs  of  the  corporation  from 
year  to  year  must  be  had,  and  certainly  in  the  last 
analysis  an  examination  of  the  affairs  of  the  cor- 
poration as  they  existed  at  the  time  of  the  plan  of 
reorganization  went  into  effect,  and  as  it  was  at  the 
time  the  distribution  was  made. 

Counsel  referred  to  cash  distribution,  in  addition 
to  a  stock  distribution,  pointing  out  to  the  Court 
that  that  cash  distribution,  in  effect,  although  not  so 
stated,  constituted  a  first  liquidating  dividend  on  the 
stock,  because  when  the  stock  was  distributed  to  the 
management,  the  management  expressly  was  ex- 
cluded from  participating  in  these  dividends.  The 
old  stockholders  had  been  declared  dividends  of 
$45  a  share  on  the  stock,  and  those  dividends  were 
due  to  the  efforts  of  the  management.  [423] 

Now,  the  cash  distribution  is  not  here  involved. 
The  only  thing  involved  is  the  stock. 

These  same  coimsel  and  these  same  parties  have 
filed  another  action  in  the  State  Court  involving 
the  cash  distribution,  so  it  is  not  here  before  your 
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Honor.  We  think  they  all  should  be  here,  but  it 
was  recently  filed,  it  is  not  at  issue.  That  question 
might  be  determined  here,  but  the  fact  is  that  cash 
distribution  is  not  here  involved.  The  sole  ques- 
tion is  the  distribution  of  that  stock. 

If  the  Court  wishes  to  proceed,  that  is  entirely 
satisfactory  to  us. 

The  Court :  I  was  wondering  how  far  we  could 
proceed. 

Mr.  Ferguson:  We  are  prepared  to  proceed.  We 
have  had  audits  made,  and  we  are  prepared  to  go 
fully  into  the  question  of  fact  covering  appreciation 
of  net  worth  and  rehabilitation  as  a  going  concern. 
That  is  the  question  that  has  to  be  determined,  if 
Mr.  Jordan  is  correct,  whether  or  not  there  was  a 
rehabilitation. 

The  Court:  Mr.  Jordan,  I  think  you  are  wasting 
my  time.  This  is  an  accounting  matter. 

Mr.  Jordan:  I  did  not  expect  we  were  going  to 
argue  the  matter. 

The  Court:  I  know,  but  w^hat  are  you  going  to 
])ut  in  as  proof  now'?  You  are  going  to  ])ut  in  cer- 
tain proof,  and  the  other  parties  will  put  in  the 
books.  I  do  not  want  to  go  any  further  with  this 
matter  if  it  be  an  accounting. 

Mr.  Jordan:  I  will  tell  vour  Honor  exactlv  what 
I  proi)ose  to  put  in  the  record  in  the  way  of  evi- 
dence on  this  matter  of  the  company's  financial 
condition.  In  my  mind  there  seems  to  be  a  very 
great  desire  on  the  part  of  coimsel  to  get  this  case 
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out  [424]  of  thivS  court,  get  it  referred  to  a  master. 
They  have  got  the  table  full  of  books,  there,  which  I 
do  not  propose  to  refer  to.  The  theory  of  my  case 
is,  here  we  have  a  plan  of  reorganization  which  re- 
duced the  amount  of  this  company's  obligations, 
and  says  in  effect  you  do  not  have  to  pay  them  for 
five  years  period  of  time.  The  purpose  was  not  to 
liquidate,  but  to  resuscitate,  and  if  possible  to  re- 
turn the  corporation  in  good  condition  back  to  the 
stockholders. 

This  company  goes  along  for  four  and  a  half 
years;  in  other  words,  from  March  24,  1936  until 
November  15, 1940.  They  have  only  a  matter  of  four 
or  five  months  to  go  until  that  five-year  period  ex- 
])ires,  when  they  will  have  to  meet  all  the  unpaid 
obligations  of  the  debtor  under  the  plan.  During 
that  period,  and  up  to  November  15,  1940,  out  of 
$549,000  that  was  deferred  on  this  plan,  they  had 
paid  less  than  50  per  cent.,  they  still  had  that  re- 
maining amount  to  raise,  because  it  was  all  going 
to  mature  in  a  matter  of  four  or  five  months.  I  do 
not  think  there  is  any  question  of  doubt  but  what 
the  court  considered  when  this  plan  was  approved 
and  the  stockholders  considered,  and  the  creditors 
considered  that  if  at  all  possible  they  would  have 
this  business  as  a  going  concern;  instead  of  doing 
that,  on  November  15  they  sold  their  plant,  and  the 
only  resuscitation  was  the  sale. 

The  Court:  From  your  statement,  it  would  be 
possible  for  you  to  stipulate  as  to  the  facts  in  this 
case,  would  it  not? 
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Mr.  Jordan:  I  think  that  we  can  stipulate  to  a 
great  pioportion  of  the  facts  that  I  want  to  put  in. 
Going  back  to  the  cpiestion  of  accounting,  I  ani 
going  to  put  on  one  expert. 

The  Court :  I  am  not  going  to  take  any  account- 
ing, I  tell  you  that  before  we  take  any  evidence 
here.  [425] 

Mr.  Joixlan:  All  that  I  want  the  accountant  that 
I  am  going  to  call  to  do  is — I  do  not  want  him  to 
go  through  these  books — is  to  analyze  the  state- 
ments of  this  company  from  1936  to  1940 ;  he  has 
made  an  analysis  of  those  statements  and  what  I 
want  to  do  is  to  get  up  on  the  stand  and  tell  your 
Honor,  as  far  as  the  company's  condition  is  con- 
cerned in  March,  1936 — it  is  all  right  here  in  the 
plan  of  reorganization;  there  cannot  be  any  ques- 
tion about  it.  It  shows  that  concern  had  a  certain 
amount  of  money.  I  am  going  to  put  that  account- 
ant on  the  stand  and,  using  their  own  figures,  have 
him  to  state  to  your  Honor  whether  they  were  mak- 
ing money  in  1936,  from  March  to  the  end  of  the 
year,  whether  they  made  any  money  in  1937,  1938, 
1939  and  1940,  and  I  am  going  to  practically  limit 
the  testimony  to  giving  you  this  conclusion  without 
any  premise.  I  think  that  is  all  your  Honor  is  in- 
terested in  knowing.  You  know  what  the  deficit  was 
at  the  time  the  plan  was  approved,  and  you  are 
going  to  be  told  what  the  deficit  was  by  their  own 
books  at  the  time  that  they  sold  that  plant.  As  a 
matter  of  fact,  T  am  going  to  prove  to  you  through 
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this  witness  that  whereas  they  made  an  ox-)erating 
profit  of  soniew^here  around  $20,000  in  1940,  when 
the}'  declared  this  $103,000  bonus,  they  wound  up 
with  a  loss  for  1940  of  about  $79,000.  That  is  not 
successful  rehabilitation,  your  Honor. 

The  Court:  Mr.  Jordan,  I  shall  permit  you  to 
proceed  because  of  the  statement  you  have  made, 
but  I  want  you  to  understand  if  I  think  it  is  neces- 
sary to  refer  this  matter  for  an  accounting  I  am 
going  to  do  it.  I  do  not  think  that  you  are  going 
to  have  such  smooth  sailing  as  you  think.  Unless 
the}'  stipulate  the  facts  with  you,  the  facts  can  only 
come  from  the  books,  themselves.  [426] 

Mr.  Jordan :  That  is  not  the  way  as  we  see  it. 

The  Court :  All  right,  go  ahead. 

Mr.  Jordan:  First,  your  Honor,  I  would  like  to 
introduce  in  evidence  as  Exhibit  No.  1  of  Plaintiff 
Shores  and  Respondents  Shores  and  Behneman,  a 
copy  of  the  plan  of  reorganization  of  The  Joshua 
Hendy  Iron  Works. 

Mr.  Ferguson:  No  objection. 

The  Court:  It  may  be  admitted  and  marked. 

(The  document  was  marked  ^^Plaintiff's  Exhibit 

1") 

Mr.  Jordan:  Your  Honor,  I  would  like  to  sum- 
marize this  portion  of  the  pleading,  because  we  can 
get  this  out  of  the  way.  I  told  you  what  w^e  ex- 
pected to  show,  a  substantial  portion  of  it. 

In  the  first  place,  and  counsel  should  follow  me 
on  this,  paragraph  1  of  the  Shores  Complaint  refers 
to  the  corporate  entity  of  The  Hendy  Company, 
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and  to  the  change  of  name  from  The  Joshua  Hendy 
Iron  Works  to  the  Hendry  Realization  Company  on 
December  2,  1940.  Will  it  be  stipulated  the  change 
of  name  was  on  that  date? 

Mr.  Ferguson:  Yes. 

Mr.  Jordan :  It  is  stipulated  that  the  name  of  the 
corporation  was  changed  on  December  2,  1940,  from 
The  Joshua  Hendy  Iron  Works  to  Hendy  Realiza- 
tion Company. 

Paragraph  6  of  the  Shores  complaint  refers  to 
the  institution  of  the  involuntary  proceedings 
against  The  Hendy  Company  for  the  corporate  re- 
organization under  Section  77  of  the  Bankruptcy 
Act,  that  is  admitted. 

Paragraph  7  refers  to  the  filing  of  the  proposed 
plan  of  reorganization  imder  Section  77-B  of  the 
Bankruptcy  Act  and  to  the  approval  and  confirma- 
tion of  that  plan  by  your  Honor  on  March  24,  1936, 
as  well  as  to  the  court's  direction  that  the  plan  be 
[427]  carried  into  effect. 

Paragraph  8 

The  Court:  That  is  not  admitted. 

Mr.  Jordan:  That  is  admitted.  Paragraph  8  re- 
fers to  the  number  of  outstanding  shares  of  capital 
stock  as  of  March  24,  1936,  the  date  of  the  confimia- 
tion  of  tlie  plan,  to  be  4425  shares,  and  that  the  out- 
standing indebtedness  of  the  Hendy  Company  prior 
to  the  confirmation  of  the  plan  was  $623,170.14; 
that  is,  that  was  the  amount  of  indebtedness  on 
July  31,  1935,  and  that  is  the  amount  referred  to  in 
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the  statement  appended  to  the  plan.  That  indebted- 
ness was  reduced  imder  the  terms  of  the  plan  by; 
10  per  cent,  to  $549,317.04.  It  is  also  alleged  in  that 
paragraph  that  the  j^ayment  of  that  reduced  amount 
was  extended  for  a  period  of  five  years.  That  also, 
I  believe,  is  admitted  by  the  pleading. 

Mr.  Ferguson :  I  find  upon  a  report  here  in  July, 
1935,  covering  the  total  amount  of  indtebedness  at 
March  24,  1936,  at  the  time  the  plan  was  approved, 
$644,732.27. 

Mr.  Jordan :  What  is  that  ? 

Mr.  Ferguson:  That  is  the  amount  of  obliga- 
tions. 

Mr.  Jordan:  That  was  scaled  down,  but  before 
scaling  the  amount  of  obligations 

Mr.  Ferguson:  That  was  on  March  24,  1936,  the 
date  the  plan  was  confirmed,  immediately  prior  to 
confirmation. 

Mr.  Jordan:  By  reason  of  the  scaling  of  it  the 
plan  confirmed  that  the  amount  of  $549,317.04  w^ould 
be  the  amount  paid  to  the  creditors. 

Mr.  Ferguson:  No.  The  reason  for  this  difference 
is  this,  that  these  figures  Mr.  Jordan  has  are  fig- 
ures as  of  July,  1935,  but  the  plan  was  not  con- 
firmed until  nine  months  later;  in  the  [428]  mean- 
time there  was  a  lot  of  interest  accrued  and  the 
balance  taken  on  March  24th  was  $559,969.72. 

The  Court:  Are  the  statements  made  by  you  and 
by  Mr.  Ferguson  admitted  as  facts? 

Mr.  Jordan:  If  Mr.  Ferguson  tells  me  that  those 
are  the  figures  I  am  willing  to  accept  them. 
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Mr.  Ferg*iison:  That  is  what  the  books  show. 

Mr.  Jordan:  Will  yini  repeat  them  a2:aiii  for  the 
record?  Those  figures  whieli  you  are  about  to  give, 
as  I  understand  it.  will  constitute,  first  of  all,  the 
amount  of  the  original  obligations  of  the  company  as 
of  March  24.  1936,  immediately  before  the  plan  was 
confirmed,  and  then  the  amomit  that  was  to  be  paid 
under  the  plan  as  reduced  immediately  upon  con- 
firmation. 

Mr.  Ferguson :  The  receivership  obligations  be- 
fore the  i^hm  was  confirmed  on  March  24,  1936,  the 
total  of  principal  and  interest  was  $644,732.27.  The 
balance  after  reduction  was  $568,606.82,  plus  in- 
come tax  not  contem})lated  by  the  plan,  of  $1362.90, 
making  a  total  balance  of  i)rincipal  and  interest 
after  reduction  of  $569,969.72. 

Mr.  Jordan:  That  will  be  stipulated. 

Paragraph  9  sets  forth  in  full  paragraph  6G  of 
the  plan  of  reorganization  which  I  read  to  your 
Honor,  and  that,  of  course,  is  admitted,  as  well  as 
paragraph  10.  which  sets  forth  in  full  paragraph  8 
of  the  plan  under  the  heading  of  "Effect." 

Paragraph  13  refers  to  the  granting  of  an  option 
for  the  sale  of  the  Smmyvale  plant  on  November 
4,  1940,  and  exercising  of  the  option  on  November 
15,  1940,  and  to  subsequent  confirmation  of  the  sale 
for,  as  alleged,  over  $4(X),000.  The  actual  amomit  I 
believe  is  stipulated  as  $426,W0.  with  adjustments 
depending  uinm  current  work.  [429] 

Mr.    Ferguson:    Yes,    the   amount    was    $426,0(X). 
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However,  as  you  pointed  out,  there  was  a  substan- 
tial adjustment. 

Mr.  Jordan:  That  paragraph  also  refers  to  the 
incorporation  of  The  Hendy  Company  in  1906,  and 
to  its  engaging  in  the  general  foundry  and  metal 
products  manufacturing  business  at  Sunnyvale,  and 
to  the  discontinuance  of  further  business  by  reason 
of  the  sale  of  the  plant  and  all  operating  equij)- 
ment  at  Sunn  wale.  Those  facts  are  all  admitted, 
are  they  not  ? 

Mr.  Ferguson:  Yes. 

Mr.  Jordan:  And  will  be  stipulated? 

Mr.  Ferguson:  Yes. 

Mr.  Jordan:  I  think  the  only  difference  is  that 
the  sale  w^as  actually  consummated  or  made  to  Felix 
Kahn,  as  assignee  for  McDonald  &  Kahn,  Inc. 

Mr.  Ferguson:  That  is  right,  he  exercised  the 
option. 

Mr.  Jordan:  Now,  we  filed  an  answer.  Those  are 
the  admitted  facts  under  the  Shores  complaint.  We 
filed  an  answer  and  counter-claim  to  the  petition  in 
the  reorganization  matter,  and  in  that  counter- 
claim there  are  three  or  four  additional  issues 
raised.  The  election  of  a  new  Hendy  board  of  di- 
rectors on  March  15,  1941 — your  Honor  will  bear 
in  mind  that  the  old  board  was  still  in  office  at  the 
time  that  the  Shores  action  was  filed.  Will  it  be 
stipulated,  gentlemen,  that  on  the  date  of  March 
17,  1941  Mr.  Charles  R.  Gardner,  Mr.  Stanley  Ped- 
der,  Mr.  Levit,  Mr.  Hyland  and  Mr.  Moores  were 
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elected  as  directors  of  the  Hendy  Realization 
Company  ? 

Mr.  Ferguson:  Yes. 

The  Court:  What  paragraph  is  that  of  the 
counter-claim  ? 

Mr.  Jordan:  That  allegation  as  to  the  election  of 
the  new  board  of  directors  on  March  17  of  this  vear, 
your  Honor,  which  [430]  has  just  been  stipulated 
to,  appears  in  paragraph  9  of  the  counter-claim  of 
respondents  Behneman  and  Shores.  I  might  add 
that  is  only  a  portion  of  the  allegation  of  that  para- 
graph but  other  matters  have  already  been  covered. 
I  am  trying  to  locate  the  allegation  as  to  the  date 
of  the  entry  of  the  final  decree. 

The  Court:  Do  you  know  what  that  was,  Mr. 
Ferguson  ? 

Mr.  Ferguson:  Yes,  your  Honor,  January  27, 
3937. 

Mr.  Jordan:  That  will  be  stipulated,  will  it? 

The  Court:  What  is  the  date? 

Mr.  Jordan:  January  27,  1937.  Incidentally,  Mr. 
Ferguson,  will  it  be  stipulated  that  paragraph  16 
of  the  final  decree  in  the  reorganization  matter  read 
as  I  have  quoted  it  to  the  Court  in  my  openiiig 
statement  ? 

Mr.  Ferguson:  I  have  a  copy  of  tlie  final  decree 
and  you  can  put  it  in  if  you  wish. 

The  (\nirt:  The  Clerk  has  handed  me  the  final 
decree.  It  was  filed  on  January  27,  1937. 

Mr.  Jordan:  AYill  it  be  so  stipulated,  that  the 
final  decree  was  entered  on  January  27,  1937? 
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Mr.  Ferguson:  I  thought  I  had  so  stipulated. 

The  Court:  Is  there  something  else  in  that  decree 
besides  that — it  reads:  '^That  the  proceedings  for 
the  corporate  reorganization  of  the  debtor  in  this 
court  entitled  'In  the  Matter  of  The  Joshua  Hendy 
Iron  Works,  a  corporation,  Debtor,  No.  25,937-S,' 
be  and  the  same  hereby  are,  terminated  and  closed; 
such  termination  and  closing  to  be  for  all  purposes 
final  upon  the  filing  herein  of  receipt  showing  the 
payment  of  the  final  fees  and  expenses  hereinabove 
allowed,  and  the  surrender  and  exchange  of  the 
stock  certificates  which  have  not  yet  been  sur- 
rendered and  exchanged  as  provided  in  said  plan 
of  reorganization.''  [431] 

Mr.  Jordan:  Will  it  be  stipulated  that  jjaragraph 
16  of  the  final  decree  in  the  reorganization  matter 
read  as  just  read  by  the  court? 

Mr.  Ferguson:  Oh,  yes,  certainly,  so  stipulated.  I 
will  not  stipulate  to  its  legal  effect,  of  course. 

Mr.  Jordan:  Now,  the  next  matter  raised  by  the 
counter-claim  of  respondents  Behneman  and  Shores 
in  the  reorganization  matter  is  the  allegation  re- 
ferring to  the  communication  to  the  board  of  di- 
rectors on  November  23,  1940.  I  wrote  the  letter  on 
behalf  of  Dr.  Behneman,  questioning  tlie  right  of 
the  board  to  distribute  the  22121/2  shares  of  stock 
to  Mr.  Bassick,  Mr.  Hyland,  and  Mr.  Levit  upon 
the  ground  that,  under  the  circumstances  which  de- 
veloped up  to  that  time,  successful  rehabilitation 
imder  the  plan  has  not  been  accomplislied.  The  re- 
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ceii)t  of  tliat  communication  is  admitted.  That  is 
correct,  is  it  not,  Mr.  Ferguson? 

Mr.  Ferguson:  I  think  so.  I  cannot  say  exactly. 
It  was  about  the  time  the  letter  is  dated. 

Mr.  Jordan:  And  finally,  there  is  an  allegation  in 
the  same  counterclaim  to  the  effect  that  the  au- 
thorization of  this  Court  to  distribute  that  stock  to 
Mr.  Bassick,  Mr.  Hyland,  and  Mr.  Levit  was  not 
obtained  by  the  board  of  directors  prior  to  the  dis- 
tribution, and  that  is  also  admitted. 

Mr.  Ferguson:  That  is  no  special  authorization, 
that  is  what  you  mean;  in  other  words,  no  special 
order  ? 

Mr.  Jordan:  No  application  was  made  for  an 
order  of  the  court  preliminarily  to  the  distril)ution 
of  22121/2  shares. 

Mr.  Ferguson:  Yes. 

Mr.  Jordan:  Will  it  be  stipulated,  Mr.  Fer- 
guson— by  the  way,  Mr.  Ferguson,  you,  and  Mr. 
Levin  and  Mr.  Levit.  are  not  [432]  appearing 
separately  or  individually? 

Mr.  Levit :  We  are  representing  all  of  the  de- 
fendants. Mr.  Ferguson  has  the  handling  oar. 

Mr.  Jordan:  As  to  the  facts  stipulated  and  now 
admitted,  they  will  be  joined  in  by  both  of  you? 

Mr.  Levin:  Correct. 

Mr.  Levit:  Correct. 

Mr.  Jordan:  Mr.  Ferguson,  will  you  stipulate 
tliat  on  March  24,  1936  there  were  4425  shares  of 
cai)ital  stock  of  The  Joshua  Hendy  Iron  Works 
outstanding,  and  referred  to  in  the  plan? 
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Mr.  Ferguson:  With  this  qualification,  I  believe 
there  were  900  shares  of  preferred  stock;  that  900 
shares  was  subsequently  retired;  outstanding  and 
beneficially  held  there  were  4425  shares. 

Mr.  Jordan:  That  so  appears  in  the  plan  of  re- 
organization at  the  beginning  of  j^aragraph  6-G. 

Mr.  Ferguson:  Yes. 

Mr.  Jordan:  On  that  date,  March  24,  1936  plain- 
tiff and  respondent  Gladys  Shores  owned  607  shares 
of  the  outstanding  shares,  did  she  not? 

Mr.  Ferguson:  Subject  to  this  qualification,  dur- 
ing the  time  of  this  77-B  proceeding  there  was  a 
trustee  appointed,  and  there  were  no  corporation 
officers  so  as  to  enable  a  transfer  of  that  stock,  and 
although  we  understand  that  she  owned  it  during 
that  time,  it  actually  was  not  transferred  to  her, 
and  I  cannot  give  you  a  stipulation  to  that  effect, 
but  I  am  perfectly  willing  to  stipulate  what  her 
present  ownership  is. 

Mr.  Jordan:  It  is  a  fact,  is  it  not,  that  pursuant 
to  the  plan  of  reorganization  on  the  date,  which  I 
do  not  believe  is  particularly  material,  suffice  to  say 
it.  was  between  March  24,  1936  and  November  15, 
1940  Mrs.  Gladys  M.  Shores  surrendered  [433]  to 
the  proper  transfer  officer  of  the  Hendy  Company 
600  shares  of  stock  to  the  company  and  received 
back  trustees'  certificates  for  3031/9  shares. 

Mr.  Ferguson:  That  is  correct. 

Mr.  Jordan:  And  the  other  303^2  shares  re])re- 
senting  that  holding  were  thereafter,  from  the  date 
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of  their  surrender,  held  by  the  board  of  directors 
as  voting  trustees  under  the  plan? 

Mr.  Ferguson:  Until  its  distribution. 

Mr.  Jordan:  On  December  20,  1940.  Will  you 
make  the  same  stipulation  with  respect,  to  Dr. 
Behneman,  that  is  to  say,  that  prior  to  the  sur- 
render of  his  shares  to  the  board  of  directors  subse- 
quent to  March  24,  1936  and  prior  to  November  15, 
1940,  lie  owned  12441/^  shares  of  Hendy  stock. 

Mr.  Ferguson:  I  will  so  stipulate,  but  he  did  not 
surrender  his  shares,  he  refused  to  surrender  his 
shares  until  1940,  I  believe.  And  the  record  that  he 
received  in  return  half  that  amoimt  would  indicate 
that  he  surrendered  1244^/2  shares. 

Mr.  Jordan:  No  point  will  be  raised  that  in  the 
spring  of  1940  he  received  6221/4  shares  ? 

Mr.  Fergvison:  That  is  right,  I  can  stipulate  to 
that. 

Mr.  Jordan :  He  presently  stands  of  record  on  the 
books  of  the  company  as  the  oA^Tier  of  622^/4  shares. 

Mr.  Ferguson:  Yes.  Perhaps  we  can  stipulate  this 
way. 

Mr.  Jordan :  Are  those  figures  so  stipiilated  ? 

Mr.  Ferguson:  You  have  them  right  there,  Gladys 
M.  Shores  is  the  holder  of  certificate  194,  3031/2 
shares,  and  Harold  M.  F.  Behneman  is  the  holder 
of  certificate  186  for  470  shares,  and  certificate  187 
for  1521/4  shares,  which  is  622^/4  shares. 

Mr.  Jordan :  Those  respective  holdings  of  Mrs. 
Shores  and  Dr.  Behneman  re]n'esent  50  of  their 
original  holdings  in  the  [434]  company? 


Ilendy  IteaUzation  Co.  et  al,  539 

Mr.  Ferguson:  Yes,  or  their  predecessors  in 
interest. 

The  Court:  I  will  continue  the  trial  initil  two 
o'clock  and  give  you  an  opportunity  to  look  over 
your  notes. 

(A  recess  was  here  taken  until  two  o'clock  p.  m.) 

[435] 


Afternoon   Session — 2:00  O'clock 

The  Court:  You  may  proceed. 

Mr.  Jordan:  In  order  to  expedite  matters,  your 
Honor,  I  am  going  to  ask  comisel  for  some  furthei' 
stipulations  in  order  that  we  may  get  the  basic 
facts  in  the  record. 

Mr.  Ferguson,  from  the  date  of  the  confirmation 
of  the  Hendy  reorganization  plan  on  March  24, 
1936,  or  at  least  shortly  thereafter,  the  board  of 
directors  of  the  Joshua  Hendy  Company  consisted 
of  five  directors,  did  it  not? 

Mr.  Ferguson:  Yes,  all  the  time. 

Mr.  Jordan:  And  the  plan,  as  a  matter  of  fact, 
so  specified,  and  the  number  of  five  continued  right 
up  to  the  present  time? 

Mr.  Ferguson:  There  were  some  vacancies  that 
were  filled,  that  is  all. 

Mr.  Jordan:  The  defendants  Mayman,  Moores 
and  Price  were  directors  of  The  Joshua  Hendy 
Iron  Works  from  April  8,  1936  until  Marcli  17, 
1941 ;  wdll  you  so  stipulate,  that  the  defendants  May- 
man,  Moores  and  Price  were  directors  of  the  Joshua 
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Hendy  Iron  Works  from  April  8,  1936,  to  March 
17,  1941 ? 

Mr.  Ferguson:  Yes,  that  is  true. 

Mr.  Jordan:  That  will  be  so  stipulated? 

Mr.  Ferguson:  Yes. 

Mr.  Jordan:  Will  you  stipulate  that  tlie  defend- 
ants Mayman  and  Moores  were  on  April  8,  1936, 
nominated  under  paragraph  7  of  the  plan  to  the 
board  ? 

Mr.  Ferguson:  That  is  right,  by  the  Class  C 
creditors,  that  is,  notes  secured  by  real  property, 
and  D  creditors,  notes  otherwise  secured,  those  were 
to  nominate  three  of  the  directors,  and  those  were 
two  of  the  three.  [436] 

Mr.  Jordan :  And  the  Bank  of  California  was  the 
largest  secured  creditor? 

Mr.  Ferguson:  About  95  per  cent,  and  also  about 
85  ])er  cent,  of  the  unsecured. 

Mr.  Jordan:  And  on  April  8,  1936  the  defendant 
Price  was  nominated  to  the  board  by  the  unsecured 
creditors  ? 

Mr.  Ferguson:  That  is  true,  under  the  plan  of 
reorganization  the  secured  creditors  were  to  elect 
three  directors  and  the  unsecured  one.  The  Bank  of 
California  was  the  largest  imsecured  creditor,  but 
the  ])lan  ])rovided  that  he  should  be  nominated  as  a 
rei)resentative  of  some  creditor  other  than  the  Bank 
of  California,  so  he  was  elecetd  to  i-epresent  the  nn- 
secured. 

^Ir.   Jordan:   Will  it   be  stipulated  that   the   de- 
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fendant  Bassick  was  a  director  from  March  15,  1937 
until  March  17,  19411 

Mr.  Ferguson:  That  is  so  stipulated. 

Mr.  Jordan:  Will  it  be  stipulated  that  Mr.  Bas- 
sick was  nominated  to  the  board  by  the  secured 
creditor  classes  B,  C  and  D? 

Mr.  Ferguson:  Well,  he  filled  a  vacancy  from 
those  classes ;  whether  he  was  nominated  separately, 
I  don't  know.  I  guess  that  is  correct. 

Mr.  Jordan:  Will  it  be  stipulated  that  the  de- 
fendant Mr.  Webber  was  living  and  acting  as  a 
member  of  the  board  at  the  time  that  the  plant  was 
sold  on  or  about  November  15,  1940? 

Mr.  Ferguson:  Yes,  he  was. 

Mr.  Jordan:  And  he,  likewise,  was  elected  as  a 
member  of  the  board  on  March  15,  1937,  and  he 
continued  to  act  as  a  member  of  the  board  until  his 
death,  sometime  early  in  the  year? 

Mr.  Ferguson:  That  is  true.  He  was  the  repre- 
sentative of  the  stockholders  of  the  debtor  and  ap- 
pointed by  them. 

Mr.  Jordan :  Will  you  stipulate  that  Bassick,  Hy- 
land  and  [437]  Levit  were  likewise  employees  of 
The  Joshua  Hendy  Iron  Works  continuously  from 
March  24,  1936  until  about  November  15, 1940,  when 
the  plant  at  Sunnyvale  was  sold? 

Mr.  Ferguson:  That  is  true  of  Mr.  Levit  and  Mr. 
Hyland.  Mr.  Bassick  was  the  trustee,  and  I  do  not 
believe  that  legally  he  was  an  employee.  He  was 
trustee  up  till  January,  1937,  and  thereafter  he  was 
employed  and  subsequently  became  president,  I  be- 
lieve on  March  16,  1937. 
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Mr.  Jordan:  In  any  event  lie  could  be  charac- 
terized as  an  employee  of  the  company  from  Janu- 
ary 27,  1937  until  the  sale  of  the  plant  in  Novem- 
ber, 1940? 

Mr.  Ferguson:  Yes,  I  believe  that  is  true. 

Mr.  Jordan:  Now,  Mr.  Hyland  and  Mr.  Levit 
were  elected  as  vice-presidents  of  the  Hendy  Com- 
pany on  xipril  22,  1936,  were  they  notf 

Mr.  Ferguson:  Mr.  Morris  Levit  was  vice-presi- 
dent in  charge  of  sales,  appointed  on  April  20, 
1936,  and  Mr.  Hyland  vice-president  in  charge  of 
manufacture. 

Mr.  Jordan:  And  they  continued  to  hold  this 
office,  not  only  during  the  time  of  reorganization, 
but  up  to  March  15,  1941? 

Mr.  Ferguson:  I  cannot  stipulate  as  to  that,  be- 
cause I  understand  Mr.  Levit  was  employed  by  the 
purchaser  of  the  plant  in  an  additional  capacity, 
and  Mr.  Hyland,  I  don't  know  whether  he  left 
when  the  plant  was  sold,  or  worked  for  a  short 
while  and  left.  I  don't  know  in  what  capacity  he 
was  employed. 

Mr.  Jordan:  I  am  referring  to  Mr.  Hyland  and 
Mr.  Levit  after  the  sale  of  the  plant  in  November, 
1940,  only  as  officers  of  the  company,  in  the  sense 
that  they  continued  to  act  as  vice-presidents  of  the 
company  in  charge  of  sales  and  in  charge  of  manu- 
facture u])  to  March  15  of  this  year. 

Mr.  Ferguson :  I  think  that  is  correct.  [438] 

iMr.  Jordan:  Mr.  Bassick  was  president  of  the 
company  from  March  15,  1937  to  March  17,  1941. 
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Mr.  Ferguson:  Yes,  that  is  correct. 

Mr.  Jordan:  And  the  defendants  Mayman, 
Moores,  Price,  Webber,  and  Bassick  were  directors 
of  the  Hendy  Company  continuously  from  March 
15,  1937,  to  March  17,  1941,  or  at,  least  up  to  the 
termination  of  the  voting  trust  created  by  the  plan 
on  or  about  the  21st  of  December,  1940,  and  were 
acting  as  voting  trustees  under  the  plan,  as  well  as 
directors. 

Mr.  Ferguson:  Yes.  The  plan  provides  that  the 
board  of  directors  as  made  up  from  time  to  time 
constitute  voting  trustees;  they  were  not  already 
voting  trustees,  but  as  they  succeeded  to  directors 
they  automatically  became  voting  trustees. 

Mr.  Jordan:  But  it  is  stipulated  they  were  con- 
tinuously directors  of  the  company  during  that 
period,  and  likewise  were  voting  trustees. 

Mr.  Ferguson:  That  is  true,  except  Mr.  Webber 
ceased  to  act  sometime  in  December,  before  his 
death. 

Mr.  Jordan:  Now,  as  such  voting  trustees  the  de- 
fendants Mayman,  Moores,  Price,  Webber  and  Bas- 
sick on  the  20th  of  December  of  last  year  held 
22121/2  shares  of  the  capital  stock  of  the  Hendy 
Company,  which  represented  50  per  cent,  of  the 
outstanding  shares  of  4425  shares  at  the  time  the 
plan  was  confirmed? 

Mr.  Ferguson:  I  do  not  follow  your  stipulation. 

Mr.  Jordan:  I  will  reframe  it.  It  has  already 
been  stipulated  that  Mr.  Mayman,  Mr.  Moores,  Mr. 
Webber,  Mr.  Price  and  Mr.  Bassick  were  voting 
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trustees,  constituted  as  such  on  the  plan  by  reason 
of  the  fact  that  they  were  directors  of  the  Hendy 
Company  from  March  15,  1937  up  to  tlie  date  of 
the  termination  of  the  voting  trust  on  December  21, 
1940:  That  is  correct,  is  it  [439]  not? 

Mr.  Ferguson:  Yes. 

Mr.  Jordan:  During  the  period  commencing  with 
]\rarch  24,  1936,  when  this  court  approved  the  ])]an 
of  reorganization  of  The  Hendy  Company  and 
thereafter  as  they  became  directors  they  likewise 
became  voting  trustees  and  holders  of  50  per  cent, 
of  the  outstanding  stock  of  the  company  which  was 
surrendered  to  them  as  voting  trustees  under  para- 
graph 6-G  of  the  plan? 

Mr.  Ferguson:  No,  that  is  not  correct.  I  think 
you  are  under  a  misapprehension.  The  fact  is  that 
the  stock,  most  of  it  was  surrendered  and  they  be- 
came holders  of  all  of  the  stock  as  voting  trustees. 
50  per  cent,  of  it  was  deposited  by  the  stockholders 
and  held  in  trust,  and  50  per  cent,  imder  6G-2  was 
held  for  distribution.  They  did  not  hold  all  of  that 
stock,  because,  as  you  know.  Dr.  Behneman  held 
some  12441/2  shares  of  stock  and  did  not  surrender 
his  stock  until  last  year. 

Mr.  Jordan:  June,  1940, 

Mr.  Ferguson:  That  is  correct. 

Mr.  Jordan:  In  any  event,  in  June,  1940,  those 
gentlemen,  as  voting  trustees,  were  holding  a  total 
of  22121/2  shares. 

Mr.  Ferguson:  Yes. 

Mr.  Jordan:  And  out  of  this  number  of  shares 
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622^/4  represented  stock  belonging  to  Dr.  Behne- 
man,  and  3031/2  represented  shares  surrendered  by 
Mrs.  Shores. 

Mr.  Ferguson:  Yes. 

Mr.  Jordan:  Will  you  stipulate  on  November  4, 
1940,  the  Hendy  Company  granted  an  option  to 
McDonald  &  Kahn,  Inc.,  for  the  purchase  of  the 
Sunnyvale  plant  of  the  company,  together  with  all 
equipment  situated  in  the  plant,  and  materials  on 
hand  for  a  total  basic  price  of  $426,000?  [440] 

Mr.  Ferguson :  Substantially  that  is  true.  I  think 
the  option  is  the  best  evidence  of  what  it  was. 

Mr.  Jordan:  If  you  want  to  put  the  option  in  I 
have  no  objection,  but  if  that  is  substantially  true 
will  you  so  stipulate? 

Mr.  Ferguson :  Yes,  I  will.  The  only  variance  that 
there  might  be  would  be  certain  deductions  to  be 
made  between  the  parties  by  reason  of  pending 
adjustments. 

Mr.  Jordan:  That  option  would  have  expired  at 
noon  on  November  15,  1940. 

Mr.  Ferguson:  I  believe  so.  Anyway,  it  was  exer- 
cised before  it  expired. 

Mr.  Jordan:  The  option  was  granted  pursuant  to 
a  resolution  of  the  board  of  directors  on  Novem- 
ber 4,  1940? 

Mr.  Ferguson:  Yes,  I  believe  so.  It  is  all  of 
record. 

Mr.  Jordan :  If  there  is  any  question  about  it 

Mr.  Ferguson:  No,  that  is  correct.  I  will  so 
stipulate. 
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Mr.  Jordan:  Will  you  stijoulate  that  at  the  tmie 
that  this  option  was  granted  on  November  4,  1940 
for  the  sale  of  the  Sunnyvale  plant,  that  no  mem- 
ber of  the  board  of  directors  was  at  that  time  a 
stockholder  of  the  company? 

Mr.  Ferguson:  No  I  won't  sti])ulate  to  that.  Two 
of  them  represented  the  second  largest  stockholder; 
I  refer  to  Mayman  and  Moores.  The  Bank  of  Cali- 
fornia was  and  always  has  been  since  the  reorgani- 
zation the  second  largest  stockholder. 

Mr.  Jordan :  Mr.  Mayman  and  Mr.  Moores  having 
been  nominated  by  the  Bank  of  California  to  the 
board  some  years  ago. 

Mr.  Ferguson:  That  is  correct. 

Mr.  Jordan:  They  continued  to  act  on  behalf  of 
the  Bank  of  California? 

Mr.  Ferguson:  That,  is  true.  [441] 

Mr.  Jordan:  As  individuals  they  did  not  hold 
any  stock.  Mr.  Bassick  was  not  a  stockholder,  nor 
was  Mr.  Price,  nor  Mr.  Webber  on  that  date, 
was  he? 

Mr.  Ferguson:  I  don't  know  about  Mr.  Webber — 
the  other  two  did  not.  I  believe  Mr.  Webber  either 
held  it,  himself,  or  it  was  in  his  wife's  name,  I  have 
forgotten  which. 

Mr.  Jordan:  Would  it  be  too  much  trouble  to 
refer  to  the  record? 

Mr.  Ferguson:  On  November  4  I  believe  there 
was  stock  standing  in  the  name  of  his  wife  and 
other  of  his  relatives,  but  it  was  subsequently  trans- 
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f erred  to  his  name  as  an  interest  in  his  wife's 
estate,  but  I  do  not  think  it  was  on  November  4. 

Mr.  Jordan:  Then  it  will  be  stipulated,  Mr. 
Ferguson,  that  as  an  individual  no  member  of  that, 
Hendy  board  on  November  4,  1940  was  the  owner  of 
any  stock? 

Mr.  Ferguson:  Not  of  record,  no.  That  is  all  I 
can  stipulate  to. 

Mr.  Jordan:  Now,  this  morning  you  stipulated 
that  there  was  to  be  paid  mider  the  deferred  pay- 
ment plan  set  up  in  the  plan  of  reorganization 
$569,969.  That  was  your  figure,  and  I  accepted  it. 
The  plan  specified  $549,317,  of  course  that  is  1935, 
and  I  accepted  the  figure  of  $569,969.  That  figure 
was  the  amount  that  w^as  to  be  paid  in  accordance 
with  the  provisions  of  the  plan  to  the  creditors' 
account. 

Mr.  Ferguson:  The  principal  amount. 

Mr.  Jordan :  Will  you  stipulate  that  of  that  figure 
$569,969,  $274,966.57  still  remained  unpaid  on  No- 
vember 4,  1940? 

Mr.  Ferguson:  Yes,  that  is  right.  That  is  the 
principal  amount. 

Mr.  Jordan:  Will  you  stipulate  that  on  or  about 
November  [442]  15,  1940,  McDonald  &  Kahn,  Inc., 
or  Felix  Kahn,  as  assignee,  exercised  that  option? 

Mr.  Ferguson:  Felix  Kahn,  as  Trustee,  exercised 
that  option. 

Mr.  Jordan :  Will  you  stipulate  that  on  November 
15,  1940,  at  a  special  stockholders'  meeting,  the  vot- 
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ing  trustees  controlling  all  of  the  outstanding  stock 
voted  their  approval  of  the  sale? 

Mr.  Ferguson:  There  were  three  meetings  held, 
one  of  the  voting  trustees,  and  they  ratified  it ;  one 
of  the  stockholders,  and  they  ratified  it,  and  one  of 
the  directors,  and  they  ratified  it. 

Mr.  Jordan:  Will  you  stipulate  that  the  sale  of 
the  Sunnyvale  plant  was  thereupon,  or  shortly 
thereafter,  consummated  and  title  transferred  to 
the  purchaser  of  the  plant? 

Mr.  Ferguson:  It  was  consummated  with  this 
reservation,  because  of  the  work  in  progress  it 
could  not  be  done,  but  substantially  it  was  consum- 
mated and  title  w^as  passed  at  that  time. 

Mr.  Jordan:  Will  you  stipulate  that  on  or  about 
November  19,  1940,  the  Hendy  Company  received 
payment  of  a  portion,  at  least,  of  the  consideration 
to  be  paid  for  that  plant? 

Mr.  Ferguson:  I  do  not  have  that  figure  available. 
They  did  receive  payment  of  a  portion,  but  the 
balance  is  subject  to  adjustjnent. 

Mr.  Jordan:  Have  the  adjustments  been  com- 
pleted to  this  date? 

Mr.  Ferguson:  No. 

Mr.  Jordan:  Are  you  able  to  furnish  the  total 
amount  that  has  been  paid  on  account  of  the  pur- 
chase price  to  The  Hendy  Company  on  December 
20,  1940? 

Mr.  Ferguson:  That  will  have  to  be  computed.  I 
do  not  have  the  figures.  We  can  compute  it  and  we 
can  have  it  for  you  tomorrow,  subject  to  such  ex- 
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planation,  of  course,  as  we  desire  to  [443]  make  in 
the  record. 

Mr.  Jordan:  Will  you  stipulate  that  the  Sunny- 
vale plant  and  equipment  of  The  J^f^shua  Hendy 
Iron  Works  on  November  15,  1940  constituted  all 
of  the  operating  assets  of  the  company'? 

Mr.  Ferguson:  That,  I  think,  is  asking  for  a 
stipulation  of  a  legal  conclusion.  I  would  say  that 
it  was  substantially  all  operating,  but  whether 
there  was  any  property  or  not  I  don't  know. 

Mr.  Jordan:  Let  me  ask  you  if  you  will  stipulate 
to  this,  would  you  stipulate  that  upon  consumma- 
tion of  the  sale  of  the  Sunnyvale  plant  and  the 
transfer  of  the  title,  that  thereafter  The  J2(shua 
Hendy  Iron  Works'  only  remaining  assets  consisted 
of  cash  in  bank,  accounts  receivable,  and  a  lot  situ- 
ated in  San  Francisco  in  North  Beach,  a  Nash  auto- 
mobile, and  some  office  furniture  in  the  San  Fran- 
cisco office? 

Mr.  Ferguson:  I  cannot  so  stipulate.  That  is  sub- 
stantialty  it,  but  there  were  other  investments  of  a 
minor  nature  they  had,  of  doubtful  value,  of  ques- 
tionable value.  I  caimot  so  stipulate.  I  will  say  of 
what  there  was  substantially  that  is  the  bulk  of  it. 

Mr.  Jordan:  Will  you  stipulate  with  the  excep- 
tion of  the  plant  at  Sunnyvale  the  Hendy  Company 
neither  owned  or  operated  any  other  factory? 

Mr.  Ferguson:  That  is  right. 

Mr.  Jordan :  And  that  their  business,  as  far  as  the 
manufacturing  part  was  concerned,  was  conducted 
at  the  Sunnyvale  plant? 
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Mr.  Ferguson:  That  is  true. 

Mr.  Jordan:  Will  you  also  stipulate  that  as  a 
part  of  the  option  agreement  it  was  provided  that 
if  the  option  were  [444]  exercised  and  the  sale  of 
the  i)lant  consummated  that  the  Joshua  Hendy 
Iron  Works  would  have  to  thereafter  discontinue 
the  use  of  that  name. 

Mr.  Ferguson:  In  other  words,  they  bought  the 
name  together  with  the  business. 

Mr.  Jordan:  Yes.  Will  you  stipulate  at  the  meet- 
ing of  the  directors  held  on  November  19,  1940  a 
resolution  was  adopted  authorizing  the  change  of 
the  corporate  name  to  Hendy  Realization  Company  ? 

Mr.  Ferguson:  That  is  correct,  I  w^ill  stipulate  to 
that.  A  stockholders  meeting  w^as  held  the  same  day 
approving  the  directors'  action. 

Mr.  Jordan:  And  thereafter  proceedings  were 
instituted  which  brought  about  the  legal  change  in 
name? 

Mr.  Ferguson :  Correct,  completed  on  December  2. 

Mr.  Jordan:  Now,  within  the  ]:>eriod  between  No- 
vember 15,  1940  and  December  31,  1940,  all  of  the 
$274,965.57  which  was  still  owdng  creditors  under 
the  plan  w^as  fully  paid,  was  it  not? 

Mr.  Ferguson:  That  is  correct. 

Mr.  Jordan:  Will  you  stipulate  that  at  a  meeting 
of  the  board  of  directors  of  the  company  held  on 
December  4,  1940,  additional  compensation  for  the 
year  1940  was  voted  to  the  defendants,  Bassick, 
Hyland  and  Levit  in  the  following  amounts:   Mr. 
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Bassick  $40,000;  Mr.  Hyland,  $20,000;  Mr.  Levit 
$20,000? 

Mr.  Ferguson:  No,  I  won't,  so  stipulate.  That  was 
not  the  fact.  The  fact  was,  and  the  resokition  shows 
that  that  was  voted  to  them,  not  for  1940,  but  for 
the  entire  time  from  the  time  of  reorganization, 
from  March,  1936,  and  the  resolution  so  shows. 

Mr.  Jordan:  I  propose  to  introduce  that  resolu- 
tion later,  [445]  Mr.  Ferguson,  and  in  any  event  it 
will  speak  for  itself. 

The  Court:  If  you  have  it  why  don't  you  intro- 
duce it  now? 

Mr.  Jordan:  I  am  about  to  read,  if  counsel  per- 
mits, from  the  sworn  answer  to  interrogatories  pro- 
pounded by  respondents  Behneman  and  Shores  in 
this  matter  sometime  ago. 

The  Court:  I  am  wondering  if  the  record  is  not 
here. 

Mr.  Jordan:  I  am  perfectly  willing  to  read  it 
from  the  minute  book.  I  assume  that  these,  having 
been  prepared  by  counsel,  would  be  correct. 

Mr.  Ferguson:  That  is  an  exact  copy.  I  would 
like  to  inquire  what  the  purpose  of  this  line  of  in- 
quiry is,  because  these  payments  are  not  involved  in 
this  case.  Counsel  has  another  suit,  as  I  stated, 
])ending  in  the  State  Court. 

Mr.  Jordan :  I  believe  that  the  court  will  be  inter- 
ested in  knowing  exactly  what  became  of  the  pro- 
ceeds of  the  sale  of  the  plant,  and  I  propose  to  con- 
nect this  later  on  by  showing  that  the  only  way 
that  they  could  have  paid  $300,000  on  December  4, 
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1940,  was  by  resorting  to  the  proceeds  of  the  sale 
of  the  plant;  in  other  words,  a  sale  of  the  capital 
assets.  This  money  did  not  come  out  of  earnings; 
it  could  not  have,  because  they  did  not  have  enough 
on  hand  to  pay  it.  We  expect  to  prove  they  dipped 
into  the  proceeds  of  the  sale  of  the  plant  to  pay  off 
$274,000  odd  that  they  still  owed  mider  the  pro- 
visions of  the  plan  which  were  to  entirely  mature  in 
a  matter  of  four  or  five  months.  Therefore,  I  think 
it  is  highly  material  to  the  court,  and  your  Honor 
so  ruled  when  you  overruled  the  objections  to  that 
interrogatory. 

The  Court:  Do  you  make  that  as  an  objection? 

Mr.  Ferguson:  I  object,  in  the  first  place,  to  this 
line  of  inquiry  on  the  ground  that  the  bonuses  are 
not  here  involved.  We  have  no  desire  to  deprive  the 
court  of  all  the  facts,  but  we  [446]  must  not  try 
other  cases  with  this  case.  The  second  point  is,  this 
claim  is  going  to  involve  an  accounting  of  that  year 
to  determine  where  the  money  came  from  to  pay 
that. 

The  Court :  How^  are  you  going  to  ascertain  that 
without  examining  the  books  ? 

Mr.  Jordan:  I  believe  that  I  can  establisli  In- 
evidence  that  if  the  proceeds  of  the  sale  of  their 
particular  assets  had  not  come  into  the  com])auy  it 
would  have  been  impossible  for  them  to  have  de- 
clared a  bonus  or  additional  sums  of  $103,000  and 
at  the  same  time,  within  a  matter  of  days,  also 
paid  off  all  the  remaining  obligations  under  their 
plan  of  reorganization. 
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The  Court:  I  will  overrule  the  objection.  You 
are  now  going  to  read  from  the  answer  to  the  in- 
terrogatories. 

Mr.  Jordan:  In  which,  your  Honor,  this  resolu- 
tion that  we  have  been  discussing  of  December  4, 
1940,  which  declared  this  extra  compensation,  is  set 
forth. 

The  Court :     You  mav  read  it. 
Mr.  Jordan: 

''The  President  stated  that  the  first  business 
of  the  meeting  was  the  consideration  of  Mr. 
Moores'  suggestion  under  advisement  at  the 
previous  meeting,  and  the  various  proposals 
presented  at  the  meeting  of  the  Board  of  Direc- 
tors on  December  2,  1940,  relative  to  the  com- 
pensation of  certain  of  the  officers  and  em- 
ployees of  the  corporation.  Further  discussion 
upon  the  matter  w^as  thereupon  had,  at  the  con- 
clusion of  which  it  was  moved  by  Director  C.  B. 
Moores,  seconded  by  Director  A.  Webber,  and 
unanimously  carried — Director  W.  R.  Bassick, 
however,  expressly  not  participating  in  said 
vote — that  the  follow^ing  resolution  be  ado})ted 
(expressly,  however,  without  prejudice  to  the 
right  of  the  Board,  acting  as  Voting  Trustees 
pursuant  to  [447]  the  confirmed  plan  of  reor- 
ganization of  the  corporation,  to  further  reward 
the  managing  officers  of  the  corporation  for 
their  services  by  the  distribution  of  capital 
stock  of  the  corporation  as  provided,  inter  alia, 
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in  Paragraph  G-2  of  said  plan  of  reorganiza- 
tion) : 

''  ^Whereas,  the  financial  position,  business, 
and  affairs  of  this  corporation  have,  since  its 
reorganization,  evidenced  steady  and  substan- 
tial improvement  to  the  point  that  they  have 
become  sound,  businesslike,  and  satisfactory 
in  condition ;  and 

"  *  Whereas,  the  achievement  of  this  fact 
has  been  made  possible  only  by  the  unselfish 
and  unremitting  efforts  and  diligence  of  cer- 
tain of  its  officers  and  employees  since  its  re- 
organization;  and 

''  ^Whereas,  throughout  this  entire  period, 
this  corporation  has  not  paid  such  officei's 
and  employees  for  their  services  in  accord- 
ance with  the  full  value  thereof  to  this  cor- 
poration, but  said  officers  and  employees  have 
been  paid  therefor  and  have  accepted  sub- 
stantially less  than  the  value  of  their  said 
services  to  this  corporation  in  consideration 
of  the  fact,  and  upon  the  representation  of 
this  Board  of  Directors,  that  a  further  ])a>- 
ment,  which  with  the  amount  already  ])aid, 
would  constitute  a  fair  ]^ayment  therefor, 
would  be  made  at  a  later  but  the  earliest  ex- 
pedient date;  and 

**  ^Whereas,  the  affairs  and  position  of  tliis 
corporation  are  now  such  tliat  said  officers 
and  em])loyees  can  be  paid  for  tlieir  said 
services,  and  it  is  fair  and  just  that  said  offi- 
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cers  and  employees  should  be  [448]  rewarded 
for  their  said  services  and  paid  therefor,  and 
for  the  severance  of  their  employment  and 
interference  with  their  vacation  and  other 
rights  occasioned  by  the  sale  of  the  Smuiy- 
vale  plant  and  proper-ties  of  this  cor]:)ora- 
tion;  and 

^'  'Whereas,  it  appears  to  be  for  the  ber-;t 
interests  of  this  corporation  that  the  follow- 
ing resolution  be  adopted : 

^'  'Now,  therefore,  be  it  resolved,  that  this 
corporation  foii:hwith  pa}^  the  follo^^'iug• 
amounts  to  the  following  of  the  officers  and 
employees  of  this  corporation  in  recognition, 
appreciation,  payment,  and  reward  for  their 
exemplary  and  valuable  services  to  this  cor- 
poration : 

W.  R.  Bassick $40,000.00 

E.  M.  Hyland 20,000.00 

M.  Levit  20,000.00 

C.  B.  McAulay 10,000.00 

C.  E.  Birkenbeul 3.000.00 

J.  M.  Brown 3,000.00 

J.  L.  Whitehead 1,000.00 

R.  N.  Parkin 1,000.00 

Frank  L.  McAdam 500.00 

Margaret  Terry  500.00 

C.  Cortage  500.00 

A.  R.  Sillers 500.00 

W.  C.  Theller 500.00 
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R.  M.  Spedding 500.00 

L.  A.  Wall 100.00 

Grace  Miguelgorry  100.00 

Juliette  del  Castillo 100.00 

Ruth  Barbier  100.00 

Gerda  Mangels  100.00 

Thelma   Breeder   100.00 

^^  ^And  bo  it  further  resolved,  that  the  offi- 
cers of  this  corporation  be  and  they  are  here- 
by authorized  and  directed  to  take  such  steps 
and  to  make  such  payments  as  shall  be  neces- 
sary or  desirable  to  effectuate  and  carry  this 
resolution  into  effect.'  [449] 

Inasmuch  as  the  following  portions  of  this  reso- 
lution following  are  pertinent,  I  will  state  them. 
This  is  not  part  of  the  same  resolution  just  re- 
ferred to.  In  the  same  minutes  they  refer  to  the 
voting  to  Mr.  Bassick  of  the  Nash  automobile, 
which  belonged  to  the  company.  Will  it  be  stijni- 
lated  that  it  was  voted  to  him  under  this  condition, 
that  while  the  automobile  might  be  useful  in  the 
winding  up  of  the  affairs  of  the  corporation,  so  as 
to  avoid  the  expense  of  its  operation,  it  was  given 
to  him  with  the  understanding  that  he  wonld  kee]) 
it  up,  and  title  was  authorized  to  be  passed  to  Mr. 
Bassick. 

Mr.  Ferguson:  In  that  connection,  the  minntes 
that  have  just  been  read  are  of  an  adjourned  met- 
ing, the  first  part  of  that  ineeting  having  been  held 
upon  this  question,  and  at  some  length  reported,  and 
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this  was  an  adjourned  consideration  of  that  part  of 
the  meeting,  and  at  a  subsequent  meeting  held  on 
December  20  two  additional  names  were  added, 
those  of  William  Yierra,  $250,  and  Willard  Plum- 
mer,  $250,  as  having  been  omitted  from  the  list  in 
the  resolution.  I  might  point  out  in  that  connection 
that  it  shows  that  these  services  that  they  were 
making  payment  for  were  services  during  the  en- 
tire time,  since  the  plan  of  reorganization  was  con- 
firmed. 

The  Court:     Doesn't  the  resolution  say  that? 

Mr.  Ferguson :     Yes,  if  your  Honor  please. 

The  Court:  Maybe  Mr.  Jordan  will  stipulate  to 
that  fact. 

Mr.  Jordan:  Are  you  referring  to  the  resolution 
which  I  have  just  read? 

Mr.  Ferguson:     Yes. 

Mr.  Jordan :     That  will  speak  for  itself. 

Mr.  Ferguson:  That  will  be  subject  to  proof  on 
our  part  if  you  won't  stipulate  to  it.  [450] 

Mr.  Jordan:  Will  you  stipulate,  Mr.  Ferguson, 
that  the  total  amount  of  the  bonus  declared  on  De- 
cember 4,  1940,  in  the  amount  tliat  I  have  just  read, 
in  extra  additional  compensation  at  that  time  was 
$102,729.76? 

Mr.  Ferguson :     Whatever  the  figure  is. 

Mr.  Jordan:  If  you  are  not  satisfied  with  tliat 
figure  I  want  you  to  verify  it;  if  that  is  correct  T 
will  ask  for  a  stipulation. 

Mr.  Ferguson :     You  have  read  the  figures  in,  and 
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subject  to  the  amendment  of  $500  additional  on  De- 
cember 20th,  whatever  vour  total  is  is  satisfactory. 

Mr.  Jordan:  Now,  on  this  subject  of  bonuses  or 
additional  compensation,  we  will  direct  the  court's 
attention  to  the  fact  that  that  $102,729  was  for 
services  only  in  1940,  not  for  previous  years  follow- 
ing the  approval  of  the  plan.  Will  you  stipulate 
that  the  annual  meeting  of  stockholders  and  credi- 
tors of  the  corporation  held  on  March  21,  1938 
additional  compensation  in  the  total  amount  of 
$6000  was  awarded  to  various  employees  of  the 
com])any  for  the  year  1937? 

Mr.  Ferguson :     $6000  total. 

Mr.  Jordan:  As  far  as  Mr.  Bassick  was  con- 
cerned, he  at  that  time  received  additional  compen- 
sation of  $1800,  did  he  not? 

Mr.  Ferguson :     That  is  correct. 

Mr.  Jordan :  As  far  as  Mr.  Hyland  is  concerned, 
he  at  that  time  received  additional  compensation  of 
$1200. 

Mr.  Ferguson:  When  I  stated  that  is  correct,  I 
say  that  is  what  the  resolution  authorized.  I  am 
presuming  it  was  paid. 

Mr.  Jordan:  Are  you  in  a  position  to  stipulate 
that  it  was? 

Mr.  Ferguson:  No,  not  without  referring  to  the 
books. 

Mr.  Jordan:  As  far  as  the  resolution  is  con- 
cerned, Bassick  [451]  $1800,  Hyland  $1200,  Levit 
$1200. 
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Now,  I  refer  3^ou  to  tjie  annual  meeting  of  stock- 
holders held  on  March  20,  1939.  Was  there  a  board 
of  directors  meeting  held  on  the  same  day  ? 
Mr.  Ferguson :  Yes,  there  was. 
Mr.  Jordan:  Will  you  stipulate  that  at  that 
meeting  a  resolution  was  adopted  whereby  it  was 
determined  that  Mr.  Bassick  and  Mr.  Hyland  were 
to  receive,  commencing  January  1,  1939,  $100  ])er 
montli  increase  each  in  salary  ? 

Mr.  Ferguson:     It  so  states  in  the  minutes,  yes. 
Mr.   Jordan:     And  at  the  same  time  Mr.   T.evit 
was  allowed  $600  additional  compensation  for  1938, 
and  additional  compensation  to  other  parties. 

Mr.  Ferguson:     Perhaps  it  would  be  better  for 
you  to  read  the  resolution. 
Mr.  Jordan: 

^^Mr.  Bassick  requested  of  the  board  autlior- 
ity  to  pay  extra  compensation  where  deserved, 
as  a  partial  recognition  of  the  worlc  accom- 
plished, especially  in  connection  with  the  Grrand 
Coulee  Gate  Job.  Tt  was  moved  by  Mr.  Price 
and  seconded  by  Mr.  Mayman  that  the  extra 
compensation  be  paid  to  tlie  following  em- 
ployees in  the  amount  set  opposite  each  name, 
and  salary  increases  from  January  1,  1939  of 
$100  per  month  be  made  to  W.  R.  Price  and 
E.  M.  Hyland,  all  subject  to  the  approval  of 
the  absent  director,  Mr.  Moores.  W.  Yierra 
$100,  M.  Levit  $600,  C.  Birkenbuel  $150,  C.  M(- 
Aulay    $150,    J.    Whitehead    $150,    Y.    Kowell 
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$250,     A.     Sillers    $100,    R.     Spedding    $150, 
AV.  Theller  $150.'^  A  total  of  $1800. 

*^The  motion  was  unanimously  adopted.  Mr. 
Bassick  expressed  the  desire  to  bring  the  ques- 
tion of  extra  compensation  up  again  for  further 
consideration  before  the  first  of  the  coming 
[452]  year." 

Now,  I  will  call  your  attention  to  the  meeting: 
held  on — this  would  be  the  annual  meeting  of  stock- 
holders and  creditors  held  on  March  18,  1940.  and 
ask  if  you  will  stipulate  that  a  resolution  was 
adopted  at  that  meeting  ratifying  and  approving 
the  previous  payment  by  the  corporation  on  Decem- 
ber 20,  1939  of  bonuses  as  follows:  Mr.  Bassick 
$2000 

Mr.  Ferguson:     A  stockholders  meeting? 

Mr.  Jordan:  It  may  be  a  directors  meeting,  it 
is  a  meeting  on  that  date. 

Mr.  Ferguson:  There  was  a  directors  meeting  on 
the  same  day.  There  was  a  resolution  passed  at 
the  directors  meeting,  not  the  stockholders  meeting. 

Mr.  Jordan:  Does  that  resolution  provide  for 
the  payment  of  additional  compensation  for  that 
year,  1939,  to  Mr.  Bassick  of  $2000,  Mr.  Hyland 
$1000,  Mr.  T.evit  $450— the  resolution  reads  as  fol- 
lows : 

^^The  payment  by  the  corporation  on  Decem- 
ber 20,  1939  of  the  following  bonuses  totaling: 
$6000,  and  an  increase  in  the  salary  of  Mr. 
I^evit  of  $50  per  month  was  a])])roved  on  mo- 
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tion    made    by    Mr.    Price,    seconded    by    Mr. 
Webber,  and  unanimously  carried.^' 

Then  follows  ^^W.  R.  Bassick  $2000,  E.  M.  Hyland 
$1000,  M.  Levit  $450,  Margaret  Terry  $250,  C.  B. 
McAulay  $350,  J.  L.  Whitehead  $300,  C.  E.  Birken- 
beul  $250,  R.  N.  Parkin  $225,  B.  G.  Burdick  $25, 
J.  M.  Brown  $200,  P.  L.  McAdam  $50,  L.  A.  Wall 
$25,  V.  D.  Kowell  $300,  A.  R.  Sillers  $150,  W.  C. 
Theller  $150,  R.  M.  Spedding  $150,  W.  G.  Vierra 
$100,  W.  K.  Plummer  $25,"  and  that  is  totaled  at 
$6000. 

The  Court:  Is  that  in  addition  to  the  allowance 
of  ad-  [453]  ditional  compensation  in  1939  T 

Mr.    Ferguson:     That   was    all    compensation   in 

1939,  additional  compensation;  that  is  exclusive  of 
the  amount  that  was  declared  in  1940. 

Mr.    Jordan:      There   were    two    declarations    in 

1940.  In  the  spring  of  1940  there  was  a  declara- 
tion under  the  resolution  just  read  for  the  year 
1939.  The  payment  was  in  1940;  then  there  was  a 
further  declaration  of  a  larger  amount  in  the  total 
sum  of  $103,000  on  Becember  4,  1940. 

The  Court :  The  additional  compensation  amounted 
to  $6000  for  1939  ? 

Mr.  Ferguson:  It  was  declared  in  1940  for  the 
year  1939.  Apparently,  according  to  the  minutes,  it 
was  paid  in  1939.  This  is  the  first  meeting  they  had 
and  they  approved  of  that. 

Mr.  Jordan :  That  was  a  ratification  of  the  pay- 
ment. 
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The  Court:     Ratifieation  of  tlio  $6000  payment? 

Mr.  Jordan:  Tliat  is  riglit.  So  we  can  smn- 
inarize  this  matter  of  compensation,  as  far  as  Mr. 
Bassick,  Mr.  H\  land,  and  Mr.  T.evit  are  concerned, 
will  you  stipulate,  Mr.  Ferguson,  that  during  the 
period  from  March  24,  1936,  the  date  on  which  the 
plan  of  reorganization  of  this  company  was  con- 
firmed, to  December  31,  1940  Mr.  Bassick  was 
paid  by  the  Hendy  Company  inclusive  of  sahiry  and 
bonuses  the  following  yearly  amounts:  March  24, 
1936  to  December  31,  1936,  $6000;  for  the  year  end- 
ing December  31,  1937,  $7200;  for  the  year  ending 
December  31,  1938,  $9000;  for  the  year  ending  De- 
cember 31,  1939,  $10,100;  and  for  the  year  ended 
December  31,  1940,  $50,801.82,  or  a  total  compen- 
sation during  that  period  paid  by  the  company  to 
Mr.  Bassick  of  $83,101.82? 

Mr.  Ferguson:  That  is  the  answer  to  your  In- 
terrogatory No.  7,  [454]  and  I  believe  that  answer 
is  right.  It  says,  ^^The  salary  and  other  compen- 
sation exclusive  of  capital  stock  paid  to  W.  R. 
Bassick  as  an  officer  and  employee  of  the  corpora- 
tion, during  the  following  periods  were'' 

Mr.  Jordan:  All  I  am  asking  is  whether  or  not 
a  is  true  those  amounts  were  paid. 

Mr.  Ferguson :     That  is  true. 

Mr.  Jordan :  And  the  total  amount  paid  to  Mr. 
Bassick  was  $83,101.82? 

Mr.  Ferguson :     I  did  not  add  it  up. 

The  Court:     1'hat  is  a  matter  of  c<)m])utati()n. 

Mr.   J(U*(lan :     AVill   you  sti]iulate,  as   far  as  Mr. 
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Lo\i1  is  coriforncd,  1h;it  irK-]iisiv(*  of  salary  and  ex- 
\v<\  rortipcjisaliorj  for-  Ihis  same  fx^riod,  Mai'cli  24, 
la'if;  1o  l)(H!(^rrjbor  :n,  1940,  that  he  in  (^a(-h  y(^ar 
(hni)i^  tlial  period  received  tlie  following*  amounts: 
r'or  Uie  pei'iod  frorrj  March  24,  V.YM)  to  DecenibfM* 
:n,  VSM),  $4(KK);  For  the  year  ended  December  ?A, 
VSM,  $4800;  For  lljc^  year  ended  December  31,  1938, 
$fiOOO;  V\>v  the  year  ended  December  31,  1939, 
$0000;  And  n»r  Ihe  year  ended  Decembei'  31,  1940, 
$24,717.50^ 

Mr.  i^\*r^usojj :  Vc^s,  I  will  stif)ulate  that  was  his 
salary  ;md  o1})(^r  comfx^nsation. 

Mr.  doi'dan:  And  the  total  of  those  anjounts  [)aid 
during-  thnt  [K^riod  to  Mr.  f.evit  was  $45,517.50? 

M  V.  h'cr-Kuson  :     Yes. 

Mr.  Jordan:  And  as  far  as  Mr.  Dyland  is  con- 
cerned, during-  tliis  same  period  will  you  stif)ulate 
tfiat  tfie  frillowin^-  amounts  w(M*e  f)aid  annually,  iii- 
clusivci  (d'  salai-y  and  extra  compensation  and  (exclu- 
sive of  stock  dividend,  for  tlie  year  March  24,  193(1 
to  December  M,  1930  $3500;  [455]  for  tlie  year 
ericjcd  DfH-ember  31,  1937,  $4775:  for-  tlie  year  ended 
December  :n,  1938,  $0(KX) ;  for  tlie  year  end(Hl  De- 
cember :n.  1939,  $0700;  ;ind  the  year  ended  Decem- 
ber :n,  1940,  $25,241.07? 

Mr.  Ferguson:  'Flint  is  correct.  T  mi^ht  add, 
your  IfoMor-,  tlmt  t}ios(^  fi'.'Ur-es  ?i  rr-  ;dl  tnk^n  \'vu\\\ 
the  .\iiswer  1<>  the  I  i)t(^ri'oj>atoi'i(*s  on  W\i\ 

Mr.  J')rH;in:  Will  you  stipulate,  Mi*.  Ferguson, 
that  at  a  m(H4inK  of  tlie  board  of  directors  of  the 
Ifendy  Corrjf>any  held  on  December  20,  1940,  a  reso- 


564  Gladys  M.  Shores  et  at,  vs. 

lutioii  was  adopted  by  the  board  authorizing'  a  dis- 
tribution to  Mr.  Bassiek,  Mr.  Hyland,  and  Mr. 
Levit  of  tlie  22121/2  shares  of  the  stock  of  the  com- 
pany held  by  the  board  imder  paragraph  6-G  2  of 
the  plan  of  reorganization? 

Mr.  Ferguson :     That  is  correct. 
Mr.  Jordan:     I  think  perhaps,  as  in  the  case  of 
the  extra  compensation,  that  we  might  at  this  time 
read  into  the  record  the  resolution. 

The  Court:  There  has  been  no  question  about 
tliat.  Mr.  Ferguson  has  not  disputed  that  there 
was  a  resolution  with  reference  to  that. 

Mr.  Jordan:  That  is  verv  true,  but  I  thou2:ht 
you  miglit  like  to  hear  the  terms  upon  which  it  was 
done. 

The  Court:  If  vou  want  to  read  it  I  have  no 
objection. 

Mr.  Jordan:  I  am  now  reading  from  a  resolu- 
tion of  the  board  of  directors  adopted  on  Decem- 
ber 20,  1940 : 

^^I^pon  motion  duly  made,  seconded,  and 
unanimously  carried,  Director  W.  R.  Bassiek, 
however,  expressly  not  participating  in  the 
vote,  the  following  resolution  was  adopted: 

^'  'Whereas,  under  the  terms  of  the  confirmed 
■jilan  of  reorganization  of  this  corporation  and 
the  Voting  Trust  created  [456]  pursuant  there- 
to, 2212Vi>  shares  of  the  capital  stock  of  this 
corporation  are  now  held  by  this  Board,  as 
Voting  Trustees,  free  and  clear  of  any  claim, 
riglit,  title,  or  interest  therein  bv  the  former 
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stockholders  surrendering  the  same,  and  sub- 
ject to  the  distribution  by  this  Board,  in  its  sole 
discretion,  either  in  whole  or  in  part  to  the 
managing  officers  of  this  corporation  as  a  re- 
ward for  their  management  and  the  successful 
rehabilitation  of  the  corporation's  affairs;  and 
^'  ^Whereas,  the  officers  of  this  corporation 
hereinafter  named  have,  since  its  reorganiza- 
tion, rendered  extremely  valuable  services  to, 
and  in  the  management  of,  the  corporation,  re- 
sulting in  its  rehabilitation  as  a  sound  and  go- 
ing business,  and  the  improvement  of  the  finan- 
cial condition  of  the  corporation  from  a  point 
where  the  stockholders  of  the  corporation  had 
no  equity,  as  evidenced  by  the  records  of  the 
reorganization  of  the  corporation  under  Section 
77B  of  the  Bankruptcy  Act,  to  a  point  where 
the  equity  of  the  stockholders  has  become  very 
substantial ; ' ' 

I  would  like  to  interrupt  at  this  point,  if  your 
Honor  please,  to  point  out  to  your  Honor  that  this 
resolution  was  adopted  on  December  20,  1940,  a 
matter  of  .something  over  a  month  following  the  sale 
of  the  Sunnyvale  plant,  and  receipt  of  the  purchase 
price.  Now,  proceeding: 
''  ^and 

''  ^Whereas,  the  financial  position,  business, 
and  affairs  of  this  corporation  have,  since  its 
reorganization,  evidenced  steady  and  substantial 
improvement  to  the  point  that  they  have  be- 
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come  rehabilitated,  sound,  biisiness-like,  and 
satisfactory  in  condition,  and  such  rehabilita- 
tion of  the  corporation's  business  so  occasioned 
has  made  possible  the  advantageous  sale  of 
[457]  the  Sunnyvale  plant  and  properties  of 
the  corporation  just  consummated;  and 

''  ^Whereas,  notwithstanding  the  value  of 
such  services  to  this  corporation,  the  compen- 
sation of  such  officers  has  not  been  commen- 
surate therewith,  and  this  Board,  through  its 
Directors,  has  repeatedly  represented  to  such 
officers  that  the  compensation  received  by  them 
during  said  period  would  be  supplemented  by 
additional  reward  as  soon  as  in  the  opinion  of 
the  Board  such  further  reward  was  practical 
and  expedient;  and 

''  'Whereas,  in  addition,  due  to  the  sale  of 
the  corporation's  Sunnyvale  plant  and  the  prop- 
erties, the  employment  of  certain  of  said  offi- 
cers has  necessarily  been  severed,  and  their  va- 
cation and  other  rights  interfered  with ;  and 

"  'Whereas,  it  appears  just  and  proper  that 
said  2212-1/2  shares  of  the  capital  stock  of 
this  corporation  held  by  this  Board,  as  afore- 
said, be  issued  to  said  managing  officers,  sub- 
ject to  the  condition  hereinafter  set  forth,  as 
a  reward  for  their  successful  management  and 
rehabilitation  of  the  corporation's  aifairs;  and 
it  ai)pears  to  be  fo]*  the  best  interests  of  this 
corporation  that  the  following  resolution  be 
adopted : 
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it  i 


Now  therefore,  be  it  resolved,  that  this 
Board  forthwith  distribute  said  2212-1/2  shares 
of  the  capital  stock  of  this  corporation  so  held 
by  it  to  the  following  persons  in  the  respective 
amounts  liereinafter  set  forth,  in  recognition, 
appreciation,  payment,  and  the  reward  for  their 
exemplary  and  valuable  services  to  this  cor- 
poration and  as  a  reward  for  their  management 
and  the  successful  rehabilitation  of  the  corpo- 
ration '  s  affairs : 

W.  E.  Bassick  812-1/2  shares 

E.  M.  Hyland  700         shares 

M.  Levit  700         shares; 

[458] 
provided,  however,  that  each  such  person  shall, 
prior  to,  and  as  a  condition  precedent  to,  re- 
ceiving such  distribution  of  stock,  waive  in 
writing  the  right  of  such  person  to  receive  any 
dividends  or  distribution  upon  said  stock  out 
of  the  first  $85,848.75  available  for  dividends 
or  distribution  upon  the  capital  stock  of  this 
corporation,  in  dissolution  or  otherwise,  so 
that  the  said  sum  of  $85,848.75  may  be  pro- 
rated and  paid  by  w^ay  of  dividend,  distribution, 
or  otherwise  (or  set  aside  for  such  payment), 
only  to  the  holders  of  the  remaining  1907-3/4 
shares  of  the  outstanding  stock  of  the  corpo- 
ration now  held  by  this  Board  as  Voting  Trus- 
tees, to  the  end  that  said  persons  holding  said 
2212-1/2  shares  hereby  distributed  shall  only 
participate  in  dividends  or  distributions  upon 
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the  capital  stock  of  this  corporation  made  in 
excess  of  said  sum  of  $85,848.75,  as  aforesaid. 
''  ^And  be  it  further  resolved,  that  the  Presi- 
dent or  Vice-President  and  the  Secretary  or 
Assistant  Secretary  of  this  corporation  be  and 
they  are  hereby  authorized  and  directed,  for 
and  on  behalf  of  this  Board,  to  take  all  such 
steps  and  to  execute  all  such  documents  as  may 
be  necessary  or  desirable  to  effectuate  the  dis- 
tribution, transfer,  and  delivery  of  said  stock 
to  said  officers,  as  aforesaid,  and  to  fully  ef- 
fectuate the  purposes  of  this  resolution.'  " 

It  will  be  stipulated,  Mr.  Ferguson,  that  the  stock 
was  distributed  subsequently  to  Mr.  Bassick,  Mr. 
Hyland,  and  Mr.  Levit  in  accordance  with  that  reso- 
lution ? 

Mr.  Ferguson:  That  is  correct,  upon  their  first 
executing  waivers  of  any  right  to  participate  in 
$85,848.75  distributed  by  way  of  liquidating  divi- 
dends, that  is  equal  to  $45  a  share  to  the  other 
stockholders.  [459] 

Mr.  Jordan :  I  am  going  to  ask  you  to  ask  ym(  to 
refer  to  a  stockholders  meeting  also  held  on  De- 
cember 20,  1940,  immediately  subsequent  t(^  the 
directors  meeting  at  which  that  last  resolution  I 
just  read  was  adopted.  Now,  referring  to  your  min- 
ute book,  will  you  stipulate  that  at  the  time  of  that 
meeting  there  were  outstanding  shares  of  the  Hendy 
Company  in  the  total  amount  of  4120-1/4  shares? 
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Mr.  Ferguson:  I  believe  that  is  correct,  yes. 

Mr.  Jordan:  The  differential  or  reduction  from 
4425  shares  which  were  outstanding  at  the  time  the 
plan  was  confirmed  to  4120-1/4  came  about  by  rea- 
son of  the  acquisition  by  the  company  of  305-3/4 
shares  from  Mrs.  Albertie  M.  Hendy,  in  the  spring 
of  1940,  in  settlement  of  indebtedness  that  she  had 
with  the  incorporation? 

Mr.  Ferguson:  That  is  right,  it  was  a  compro- 
mise. 

Mr.  Jordan:  And  that  305-3/4  shares  was  com- 
pletely extinguished  and  retired? 

Mr.  Ferguson:  Cancelled. 

Mr.  Jordan :  Will  you  stipulate  that  at  this  stock- 
holders meeting  of  December  20,  1940,  that  the  en- 
tire outstanding  stock  was  represented  in  this  re- 
spect: That  the  1907-3/4  shares  in  which  the  old 
stockholders  of  the  company  had  a  beneficial  in- 
terest were  present  through  the  voting  trustees  of 
the  company,  who  were  also  directors,  and  that  the 
2212-1/2  shares  w^hich  had  previous  to  the  directors 
meeting  been  distributed  to  Mr.  Hyland,  Mr.  Bas- 
sick  and  Mr.  Levit  were  represented  by  those  gen- 
tlemen at  that  meeting? 

Mr.  Ferguson:  That  is  correct. 

Mr.  Jordan:  And  all  of  the  stock  being  present, 
with  voting  power,  a  resolution  was  adopted  ap- 
proving and  ratifying  all  acts  [460]  and  proceedings 
of  the  board  of  directors  and  officers  of  the  company 
since  the  last  previous  annual  meeting  of  the  board 
held  on  March  18,  1940? 
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Mr.  Ferguson:  Yes,  that  is  right. 

Mr.  Jordan:  Will  it  also  be  stipulated  that  that 
Avas  the  same  meeting  of  stockholders  of  December 
20,  1940  in  which  a  resolution  was  adopted  author- 
izing the  appropriate  officers  to  commence  proceed- 
ings for  the  dissolution  of  the  Hendy  Realization 
Comj^any  I 

Mr.  Ferguson:  Yes,  that  was  the  first  step  in  the 
winding  up  and  dissolution  of  the  corporation. 

Mr.  Jordan:  Those  dissolution  proceedings  are 
pending  at  this  date,  are  they  not  ? 

Mr.  Ferguson:  The  first  certificate  was  filed,  but 
no  final  action  can  be  taken  until  the  company's 
liabilities  have  been  adjusted  and  final  distribution 
of  the  assets. 

Mr.  Jordan :  Will  you  stipulate  that  at  a  meeting 
of  the  voting  trustees  on  December  21,  1940,  the 
following  day,  a  resolution  was  adopted  terminating 
the  voting  trust  created  by  the  plan  of  reorganiza- 
tion, and  authorizing  that  the  voting  trust  certifi- 
cates in  the  hands  of  old  stockholders  be  called  in 
and  that  new  stock  certificates  evidencing  the  same 
amoimt  of  the  voting  trust  certificates  be  delivered 
to  the  holders  ? 

Mr.  Ferguson:  I  will  agree  that  in  that  resolu- 
tion, which  is  rather  lengthy,  it  recites  the  fact  that 
under  the  plan  of  reorganization  the  voting  trust  w^as 
to  terminate  in  five  years  and  thereafter  until  all 
of  the  obligations  had  been  paid.  This  was  prior  to 
that  time  and  it  was  pointed  out  that  all  of  the 
obligations  had  been  paid  or  would  have  been  paid 
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prior  to  that  time  and  that  therefore  the  voting 
trust  should  terminate  and  that  the  shares  held  in 
trust  should  be  returned  upon  surrender  of  the 
[461]  voting  trust  certificates  held  by  them. 

Mr.  Jordan:  There  was  also  a  directors  meeting 
of  the  same  date,  was  there  not,  December  21,  1940, 
at  which  a  resolution  was  adopted  authorizing  pay- 
ment of  a  first  liquidating  dividend  of  $45  a  share 
in  favor  of  the  beneficial  owners  of  1907-3/4  shares  ? 

Mr.  Ferguson:  I  will  agree  there  was  a  directors 
meeting  at  which  they  moved  that  the  trust  be  ter- 
minated, and  upon  its  termination  on  the  payment 
of  all  obligations  they  directed  the  payment  of  a 
liquidating  dividend  of  $45  per  share  be  distributed 
to  only  1907-3/4  shares  and  expressly  not  to  go  to 
the  three  officers  who  had  received  stock  by  reason 
of  the  fact 

Mr.  Jordan:  Just  a  moment,  we  are  not  arguing. 
1  am  asking  for  a  stipulation. 

Mr.  Ferguson:  That  far  I  will  stipulate. 

Mr.  Jordan :  The  total  amomit  of  that  liquidating 
dividend  so  declared  was  $85,848.75. 

Mr.  Ferguson:  That  is  correct. 

Mr.  Jordan :  That  was  so  paid  ? 

Mr.  Ferguson:  Yes. 

Mr.  Jordan:  Will  you  stipulate  that  after  the 
annual  meeting  of  stockholders  held  on  March  17, 
1941,  the  following  were  elected  as  members  of  the 
board  of  directors 

Mr.  Ferguson:  We  stipulated  to  that  this  morn- 
ing. 
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Mr.  Jordan :  Mr.  Ferguson,  I  am  going  to  ask  you 
for  one  further  stipulation — I  do  not  know  whether 
you  will  be  able  to  give  it  to  me  or  not.  Are  you 
able  to  furnish  the  amount  of  cash  on  hand  and  the 
total  amount  of  accounts  receivable  on  the  books  of 
the  company  immediately  prior  to  the  sale  of  the 
Sunnyvale  i)lant  on  November  15,  1940? 

Mr.  Ferguson:  No.  [462] 

Mr.  Jordan:  You  cannot  do  it? 

Mr.  Ferguson:  No. 

Mr.  Jordan:  Can  you  give  me  the  total  cash  on 
hand  on  December  31,  1940? 

Mr.  Ferguson:  It  shows  cash  on  December  31, 
1940,  $9766.71,  accounts  receivable  and  notes  re- 
ceivable $51,211.28,  and  current  assets  of  that  date 
of  $154.75,  making  a  total  as  of  December  31,  1940 
of  $61,132.74.  That,  of  course,  is  after  all  distribu- 
tions had  been  made. 

Mr.  Jordan:  That  money  was  left  after  payment 
of  the  $274,000  odd  that  was  owing  to  the  creditors 
mider  the  plan  of  reorganization  at  the  time  of  the 
sale  and  also  after  payment  of  the  total  of  $103,000, 
or  thereabouts,  on  additional  compensation  declared 
in  December. 

Mr.  Ferguson:  That  is  right,  and  also  after  the 
payment  of  the  $45  dividend. 

Mr.  Jordan:  But  you  cannot  furnish  me  \\\\\\  the 
amount  of  cash  on  hand  at  November  15,  1940? 

Mr.  Ferguson:  No.  The  only  audit  I  have  would 
be  taken  from  the  books. 
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Mr.  Jordan :  I  would  like  to  have  the  figure  before 
the  purchase  price  money  was  paid. 

Mr.  Ferguson:  The  nearest  balance  sheet  I  have, 
is  as  of  September  30,  1940. 

Mr.  Jordan:  Will  you  stipulate,  Mr.  Ferguson, 
that  unless  the  sale  of  the  Sunnyvale  plant  had  been 
effected  on  or  about  November  15,  1940,  it  would 
have  been  impossible  for  the  company  to  have  de- 
clared and  to  pay  additional  compensation  to  em- 
ployees and  officers  on  December  4,  1940? 

Mr.  Ferguson:  No.  [463] 

Mr.  Jordan:  Will  you  stipulate  that  during  the 
period  from  March  24,  1936  to  date  the  stock- 
holders of  the  Hendy  Company  have  never  been 
paid  any  earned  dividends? 

Mr.  Ferguson:  I  do  not  think  they  ever  have  in 
the  entire  history  of  the  company,  Mr.  Jordan. 

Mr.  Jordan:  That  at  least  goes  during  the  period 
I  have  just  mentioned.  Will  you  stipulate  to  this, 
Mr.  Ferguson,  that  it  would  have  been  impossible  in 
November  or  December,  1940,  or  at  any  time  up  to 
March  24,  1941,  which  would  have  been  five  years 
from  the  date  of  the  confirmation  of  the  plan,  for 
the  company  to  have  paid  the  $274,000  odd,  stipu- 
lated under  the  plan,  except  for  the  sale  of  the 
Sunnyvale  plant? 

Mr.  Ferguson:  I  will  not  stipulate  to  that. 

Mr.  Jordan:  Mr.  Ferguson,  is  Mr.  Bassick  here 
in  court  ? 

Mr.  Ferguson :  No,  he  is  not. 

Mr.  Jordan :  Do  you  represent  him  ? 


574  Gladys  M.  Shores  et  al.  vs, 

Mr.  Ferguson:  I  do. 

Mr.  Jordan:  Do  you  expect  him  to  be  here  dur- 
ing the  course  of  the  trial? 

Mr.  Ferguson:  No,  I  do  not.  I  am  not  advised 
of  Mr.  Bassick's  whereabouts,  or  where  I  could 
locate  him.  Mr.  Bassick  has  for  a  considerable  pe- 
riod of  time  been  in  very  poor  health,  and  has  to  be 
assisted  in  everything  that  he  does;  and  becauise 
we  believe  that  evervthing  that  he  could  have  testi- 
tied  to  has  been  i)roved  we  could  not  contemplate 
calling  him,  on  account  of  his  very  poor  health. 

Mr.  Jordan:  There  are  certain  matters  which  I 
believe  to  be  pertinent  in  this  case  which  could  only 
be  testified  to  by  Mr.  Bassick.  Mr.  Bassick,  as  I 
understand  it,  lives  in  Mill  Valley,  but  he  has  been 
on  an  extended  trip  for  some  months.  I  say  that 
[464]  advisedly,  because  w^e  have  attempted  to  serve 
him  with  process  during  several  months'  period.  In 
talking  with  Mr.  Ferguson  over  the  'phone  as  to 
when  he  would  return  from  this  extended  trip,  Mr. 
Ferguson  told  me  that  he  was  doubtful  that  he 
would  be  able  to  api)ear  in  court.  I  told  him  that 
I  wanted  him  to  be  here,  and  that  I  would  insist 
on  his  being  here,  unless  he  physically  was  unable 
to  and  a  doctor  could  so  certify.  I  have  had  a  sub- 
poena issued  for  him,  that  has  been  sent  over  to 
Mill  Valley,  and  we  are  informed  that  Mr.  Bassick 
has  again  left  town  on  a  trip,  to  be  gone  for  a  week 
or  so.  Mr.  Bassick  is  a  party  to  this  action  and  he 
has  knowledge  and  possession  of  facts  that  I  think 
are  material  to  this  case.  We  want  to  call  him  as  a 
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witness  if  it  is  humanly  possible,  but  every  effort 
on  our  part  to  get  him  through  legal  process  has 
failed.  You  do  not  know  where  he  is? 

Mr.  Ferguson:  No,  I  do  not.  Mr.  Jordan  asked 
me  if  I  would  have  him  here,  a  week  or  so  ago,  and 
I  advised  him  I  would  not,  that  on  account  of  his 
physical  condition  he  would  be  unable  to  testify  as 
a  witness,  but  I  told  him  all  the  other  officers  would 
be  here  to  testify,  and  he  said  that  he  was  not 
satisfied,  and  I  told  him  he  would  have  to  take  such 
steps  as  were  available  to  him.  I  do  not  know  where 
he  is  now. 

Mr.  Jordan:  I  have  done  everything  I  could  do 
through  legal  process  to  bring  him  in.  Of  course, 
I  could  not  serve  him  if  he  is  not  available  to  be 
served.  Do  you  think,  Mr.  Ferguson,  that  it  would 
be  absolutely  impossible  for  you  to  communicate 
with  him? 

Mr.  Ferguson :  I  am  positive  of  that.  We  have  no 
knowledge  of  where  to  communicate  with  him.. 

Mr.  Jordan:  We  will  call  Mr.  Levit.  [465] 


MORRIS  LEVIT, 
Called  for  the  Plaintiff  and  Respondent;  Sworn. 

Mr.  Jordan:  Q.  Mr.  Levit,  you  are  the  Morris 
Levit  that  was  referred  to  in  various  stipulations 
here?  A.     Yes. 

Q.     You  are  one  of  the  defendants  in  this  matter? 

A.    Yes,  I  am. 
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Q.     And  you  are  one  of  the  petitioners? 

A.     Yes. 

Q.  You  are  the  Mr.  Levit  who  acted  as  a  vice- 
president  of  the  Joshua  Hendy  Iron  Works  and 
later  the  Hendy  Realization  Company  from  April, 
1936  until  March  of  this  year.  Is  that  correct? 

A.     Right. 

Q.  As  a  matter  of  fact,  you  have  been  associated 
with  The  Joshua  Hendy  Iron  Works  for  many 
years?  A.     Very  many  years.    » 

Q.     Can  you  tell  us  how  many? 

A.  Well,  next  month  I  will  figure  up  my  fifty- 
second  year. 

Q.     With  the  company?  A.     Yes. 

Q.  At  present  you  are  associated,  are  you  not, 
with  the  new  company  of  the  same  name? 

A.     Yes,  I  went  with  them  since  they  took  over. 

Q.  There  is  at  the  present  time  a  comi)any,  a 
corporation,  a  Nevada  corporation,  incorporated  un- 
der the  name  of  The  Joshua  Hendy  Iron  Works? 

A.     Yes. 

Q.  And  that  corporation  is  the  present  owner 
of  the  plant  at  Sunnyvale? 

A.     That  is  right. 

Q.  Formerly  owned  by  the  corporation  now 
known  as  the  Hendy  Realization  Company? 

A.     That  is  right. 

Mr.  Jordan:  By  the  way,  your  Honor,  I  would 
like  the   record  to  show  that   Mr.   Levit   is   being 
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called  pursuant  to  Rule  43-B  of  the  Rules  of  Civil 

Procedure,  as  an  adverse  wdtness. 

Q.  Now,  I  do  not  think  we  have  to  go  back 
through  the  entire  four  years,  but  will  you  state — 
it  is  true,  is  it  not,  that  from  [466]  1932,  May  of 
1932,  until  the  Hendy  Company  went  into  corporate 
reorganization  under  Section  77-B  in  1935  that 
the  company  was  mider  a  State  receivership? 

Mr.  Ferguson:  I  will  so  stipulate. 

A.     Yes,  I  think  the  beginning  of  1932. 

Mr.  Ferguson:  May  17,  1932. 

Mr.  Jordan :  Q.  During  a  portion  of  that  period 
of  the  State  receivership  Mr.  Fred  Behneman,  the 
father  of  Dr.  Behneman,  one  of  the  parties  in  this 
proceeding,  was  trustee,  was  he  not? 

A.     No,  he  was  a  receiver. 

Q.  After  Mr.  Fred  Behneman 's  death  Mr.  Bas- 
sick  acted  as  receiver?  A.     Yes. 

Q.  You  worked  under  first  Mr.  Behneman,  and 
later  Mr.  Ba^sick  as  receivers  during  that  period? 

A.     That  is  right. 

Q.  What  was  the  nature  of  your  duties  at  that 
time?  A.     I  was  manager  of  sales. 

Q.  Can  you  describe  for  us  exactly  what  you  did 
during  that  period,  the  nature  of  your  duties? 

A.  It  was  my  responsibility  to  make,  or  cause 
to  be  made,  all  of  the  sales,  and  the  prices  that 
would  net  a  profit.  Those  were  my  principal  duties. 

Q.  Would  it  be  correct  to  say  you  were  sales 
manager  of  the  company  ?  A.     That  is  right. 


578  Gladys  M.  Shores  et  al.  vs. 

(Testimony  of  Morris  Le^dt.) 

Q.  As  a  matter  of  fact,  you  held  that  same  posi- 
tion for  many  years  prior  to  the  State  receivership 
under  Mr.  Behneman,  did  you  not? 

A.     For  a  great  number  of  years,  yes. 

Q.  Will  you  state  what  your  salary  was  during 
the  State  receivership  per  month,  if  it  was  so  paid 
during  that  period? 

A.  Well,  in  the  beginning  my  salary  was  at  the 
rate  of  $700  a  month. 

Q.     What  do  you  mean  by  *4n  the  beginning"? 

A.  AVell,  when  the  receivership  first  started,  and 
for  a  number  of  years  prior  to  [467]  that. 

Q.  How  much  was  your  salary  for,  say,  a  period 
of  two  or  three  years,  two  years  prior  to  the  State 
receivership  ? 

A.  $700  a  month  with  additional  bonuses  at  the 
end  of  the  year. 

Q.  And  during  the  State  receivership  for  a  por- 
tion of  the  time  you  received  $700  a  month  ? 

A.  That  is,  to  the  best  of  my  recollection,  yes. 
After  that  there  vrere  two  reductions,  voluntary  re- 
ductions on  my  part,  I  think  of  $100  each,  so  that 
when  Mr.  Bassick  came  in  I  had  been  paid  up  to 
that  time  $500  a  month. 

Q.  What  was  your  compensation  per  month  dur- 
ing the  ])eriod  of  the  reorganization  being  under 
the  supervision  of  this  court? 

A.  For  a  short  time  $400,  then  $450,  and  then 
for  several  years  I  got  a  bonus  with  my  salary, 
$6000  a  year. 
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Q.  That  bonus  was  paid  during  the  course  of 
the  reorganization  of  the  company  under  77B? 

A.     That  is  right. 

Q.  You  heard  the  stipulations  by  Mr.  Ferguson 
and  myself? 

A.     I  listened  to  some  of  them,  yes. 

Q.  We  have  the  gross  amount  of  your  compen- 
sation, Mr.  Levit,  inclusive  of  both  salary  and  addi- 

7  7  ./ 

tional  compensation  for  the  period  from  March, 
1936  to  the  winter  of  1940,  at  least  to  the  time  the 
sale  took  place.  Can  you  tell  us  what  your  monthly 
salary  was  during  that  period  of  time? 

A.  I  cannot  tell  you  any  better  than  I  have 
already  told  you,  Mr.  Jordan.  I  have  not  got  the 
records,  but  the  books  will  reveal  that,  won't  they? 

Q.  They  will,  but  I  thought  perhaps  you  would 
remember. 

A.  No,  I  don't  remember  any  better  than  what 
I  have  already  told  you. 

Mr.  Jordan :  I  think  that  is  all,  Mr.  Levit.  Thank 
you. 

Mr.  Ferguson :  No  questions.  [468] 


ELMER  M.  HYLAND, 

Called  for  Plaintiff  and  Respondents;  Sworn. 

Mr.  Jordan:  May  the  record  show  that  Mr.  Hy- 
land  is  also  being  called  as  an  adverse  witness  under 
Rule  43-B  of  this  Court  ? 
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Q.  Mr.  Hj^land,  you  are  the  E.  M.  Hyland  named 
as  one  of  the  defendants  in  this  matter? 

A.     That  is  right. 

Q.  You  are  also  the  Mr.  Hyland  who  has  been 
referred  to  as  one  of  the  vice-presidents  of  The 
Joshua  Hendy  Iron  Works,  commencing  in  April, 
1936  and  through  to  March  of  this  year  ? 

A.    Yes. 

Q.  As  a  matter  of  fact,  you  were  never  a  di- 
rector of  the  company  during  that  period? 

A.     That  is  right. 

Q.  But  you  were  acting  in  the  capacity  of  vice- 
president  in  charge  of  manufacturing? 

A.    Yes. 

Q.  You  are  president  of  the  company  at  the 
present  time,  are  you  not?  A.     Yes. 

Q.     And  also  a  director?  A.     Yes. 

Q.  Having  been  elected  both  as  a  director  and 
as  president  on  March  15  of  this  year? 

A.    Yes. 

Q.  Now,  you  also  were  in  the  employ  of  The 
Joshua  Hendy  Iron  Works  for  many  years  prior  to 
1935,  when  the  company  went  into  reorganization 
in  this  matter?  A.     Yes. 

Q.  You  were  with  the  company  all  during  the 
State  receivership?  A.     Yes. 

Q.  Immediately  prior  to  the  reorganization  pro- 
ceedings, and  for  a  long  time  prior  to  the  State 
receivership?  A.     Some  33  years  total. 

Q.     Will  you  state  just  what  the  nature  of  your 
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duties  were  up  to  the  time  that  the  company  became 
involved  in  the  corporate  reorganization  proceed- 
ing in  this  court  in  1935? 

A.     From  1935  up  to  the  time  of  the  sale?  [469] 

Q.     No,  prior  to  1935. 

A.  Prior  to  1935  every  position  in  the  plant, 
practically,  from  timekeeper  up  to  assistant  man- 
ager. 

Q.  What  was  your  position  during  the  State 
receivership  ? 

A.  Assistant  manager,  that  is,  under  Mr.  Behne- 
man;  then  when  Mr.  Bassick  came  I  was  plant 
manager  and  vice-president  in  charge  of  manufac- 
ture. 

Q.  Now,  how  long  did  you  hold  the  position  of 
assistant  manager? 

A.     I  would  say  some  four  or  five  years. 

Q.  And  what,  generally,  was  the  character  of 
your  w^ork  during  that  time,  what  were  your  duties  ? 

A.  Well,  I  had  charge  of  the  manufacture  imder 
the  plant  manager. 

Q.  Well,  you  supervised  the  manufacture  in  the 
plant  at  Sunnyvale,  did  you? 

A.  Yes,  I  assisted  in  the  supervising  of  it  under 
the  plant  manager. 

Q.  What  was  your  monthly  salary  during  the 
time  you  were  acting  as  assistant  manager? 

A.  That  was  very  varied.  I  think  there  were  sev- 
eral changes,  both  up  and  down,  but  I  do  not  recall 
each  period  just  what  the  amount  was. 


582  Gladys  M.  Shores  et  al.  vs. 

(Testimony  of  Elmer  M.  Hyland.) 

Q.     Haven't  you  any  idea? 

A.     About  $350  a  month,  plus  bonuses. 

Q.  What  would  the  bonuses  bring  the  monthly 
compensation  to? 

A.  I  would  not  w-ant  to  say,  because  I  am  not 
sure  on  my  recollection. 

Q.  After  you  left  the  position  of  assistant  man- 
ager I  think  you  said  a  moment  ago  you  became 
plant  manager. 

A.  Plant  manager  and  vice-president  of  manu- 
facture. 

Q.  Was  that  during  the  period  of  the  reorgani- 
zation in  this  court,  or  w^as  that  immediately  fol- 
lowing the  confirmation  of  the  plan? 

A.  That  was  just  about  the  time  Mr.  Behneman 
came  in,  which  would  be  sometime  in  1934,  about 
April,  1934. 

Q.  What  did  your  duties  consist  of  when  you 
took  that  ])osition?  [470]  Were  they  any  different 
from  your  work  as  assistant  manager? 

A.  Very  definitely.  I  had  full  charge  of  operat- 
ing the  plant ;  after  Mr.  Behneman  came  in  as  man- 
ager of  the  plant  I  was  left  the  entire  responsibility 
of  running  the  plant. 

Q.  Iliat  was  about  the  time  that  Mr.  Bassick 
came  in  ?  A.     That  is  true. 

Q.     First,  as  receiver?  A.     Yes. 

Q.     What  was  your  salary  as  plant  manager? 

A.  When  I  first  started,  I  am  not  at  all  sure,  but 
I  think  it  was  in  the  neighborhood  of  $250  or  $275 
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a  month.  I  know  it  was  when  Mr.  Bassick  came  in, 
and  I  figure  that  was  about  the  same  as  I  was  get- 
ting when  I  was  working  part   time  as  assistant 
plant  manager. 

Q.  Now,  how  long  did  you  continue  at  that  sal- 
ary before  it  was  increased? 

A.     I  don't  remember. 

Q.     You  don't  remember?  A.     No. 

Q.  You  have  heard  the  stipulation  here  as  to 
the  total  amount  of  compensation  that  you  received, 
inclusive  of  salary  and  additional  compensation 
from  March  24,  1936  to  the  end  of  1940. 

A.     I  have. 

Q.  That  recalls  to  your  mind  those  figures  are 
correct  ? 

A.     I  could  not  say  that,  I  would  not  say. 

Mr.  Ferguson:  Just  a  moment. 

Mr.  Jordan :  I  will  withdraw  the  question. 

Q.  Now,  where  were  Mr.  Bassick 's  headquarters 
immediately  following  his  becoming  receiver  in  the 
State  receivership?  A.     In  San  Francisco. 

Q.  And  did  they  continue  in  San  Francisco  after 
he  became  trustee  under  the  77B  reorganization 
proceeding  ?  A.     Yes. 

Q.  They  continued  in  San  Francisco,  did  they 
not,  even  after  the  company  came  out  of  77B  and 
right  up  to  the  time  the  plant  was  [471]  sold? 

A.  Yes,  although  he  made  frequent  visits  to  the 
plant  at  Sunnyvale  about  twice  a  week. 
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Q.  Were  you  in  a  position  to  observe  what  Mr. 
Bassick  did  between  March,  1936  and  the  time  the 
plant   was  sold? 

A.  Only  when  he  was  at  the  plant,  but  I  knew^ 
nothing  about  what  he  was  doing  in  San  Francisco, 
not  in  detail. 

Q.  He  had  nothing  to  do  witli  supervising  the 
work  at  the  plant  in  Sunnyvale  ? 

A.  I  conferred  with  him  very  much,  and  we  con- 
sulted on  various  matters  that  came  up. 

Q.  By  that  I  mean  that  he  was  down  there  not 
regularly,  but  infrequently? 

A.  About  twdce  a  week,  and  he  would  take  trips 
through  the  shop  and  look  over  the  work  with  me. 

Q.  The  rest  of  the  time  that  he  w^as  not  making 
these  bi-w^eekly  trips  to  the  plant  at  Smuiyvale,  as 
far  as  you  know^  he  w^as  in  the  office  at  San 
Francisco  ? 

A.     Well,  he  was  always  accessible  by  telephone. 

Q.  Now^,  Mr.  Hyland,  will  you,  having  been  an 
employee  and  plant  manager  at  Simnyvale  for  a 
great  number  of  years,  describe  exactly  what  type 
of  product  you  put  out  down  there?  What  did  The 
Joshua  Hendy  Iron  Works  put  out? 

A.  Well,  1  w^ould  say  all  types  of  machinery, 
but  principally  mining  machinery  and  machinery 
for  hydroelectric  power  plants. 

Q.  The  company  also  did  a  general  foundry 
business,  did  it  not?  A.     That,  is  true. 

Q.     That  general  type  of  activity  was  conducted 
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as  a  manufacturer  of  machinery  and  the  conducting 
of  the  general  foundry  business  right  up  to  the  time 
that  plant  was   sold   in   November,    1940? 

A.    Yes. 

Q.  Did  you  have  occasion  to  go  to  AVashington 
on  behalf  of  The  Joshua  Hendy  Iron  Works  at  any 
time  during  1940  for  the  purpose  [472]  of  con- 
ferring on  the  possibility  of  obtaining  a  Navy  con- 
tract for  that  company? 

A.  I  was  in  Washington  and  saw  the  Navy  in 
that  connection,  as  well  as  the  Army. 

Q.     About  when  was  that? 

A.  About  September,  the  latter  part  of  Sep- 
tember. 

Q.     September,  1940?  A.     That  is  right. 

Q.  How  long  did  you  spend  in  Washington  on 
that  occasion?  A.     Oh,  about,  a  week. 

Q.  Did  you  just  make  that  one  trip,  or  did  you 
return  ? 

A.    I  returned  later  after  the  company  was  sold. 

Q.    You  returned  after  the  company  was  sold? 

A.     That  is  right. 

Q.  And  you  made  one  trip  to  Washington  in 
September  of  1940  w^hich  was  a  matter  of  a  month 
and  a  half  or  so  prior  to  the  consummation  of  the 
sale  of  the  plant?  A.     That  is  right. 

Q.  You  discussed  the  possibilities  of  a  contract 
with  the  Navy  Department  ? 

Mr.  Ferguson:  One  moment.  I  would  like  to  in- 
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quire  what  the  purpose  of  this  line  of  inquiry  is 

leading  to. 

Mr.  Jordan:  I  wish  to  establish  by  this  witness, 
your  Honor,  that  on  November  15,  or  on  November 
4,  as  a  matter  of  fact,  1940,  when  this  company, 
the  board  of  directors,  granted  an  option  to  Mae- 
Donald  and  Kahn,  that  they  were  on  the  verge  of 
securing  a  one  million  dollar  contract,  and  there 
was  a  discussion  at  a  meeting  of  the  board  on  No- 
vember 4,  1940,  where  they  discussed  the  possibility 
of  selling  the  plant,  and  in  which  sometime  during 
the  conversation  some  of  the  directors  made  various 
statements  as  to  the  strong  probability  of  the  com- 
pany getting  this  one  million  dollar  contract.  I 
think  it  is  pertinent  to  the  issues  in  this  case. 

The  Court:  Why  is  it  pertinent?  There  is  no 
fraud  alleged  [473]  here,  as  I  understand  it. 

Mr.  Jordan:  No,  there  is  no  fraud  alleged,  your 
Honor,  as  far  as  specific  allegations  are  concerned, 
but  this  is  an  equitable  proceeding,  and  the  con- 
duct of  tjie  parties  must  speak  for  itself.  It  is  a 
question  for  your  Honor  to  decide  whether  that 
conduct  was  proper  and  equitable  under  all  of  the 
circumstances.  I  feel  that  it  is  pertinent  and  the 
Court  should  know  the  views  of  the  various  mem- 
bers of  the  board  and  the  reasons  behind  the  sale  of 
that  plant,  because  I  think  your  Honor  can  almost 
take  judicial  notice  of  the  tremendous  expansion 
that  this  new  company  that  bought  the  plant  has 
made  down  there,  and  the  very  immense  amount  of 
defense  w^ork  they  are  doing  at  the  present  time. 
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The  Court :  When  ^Yas  the  sale  to  the  company  ? 

Mr.  Jordan:  On  November  15,  1940. 

The  Court,:  What  is  your  objection? 

Mr.  Ferguson:  Your  Honor  please,  my  objection 
to  this  testimony  is  this,  that  this  case  does  not  in- 
volve in  any  way  any  issue  of  whether  the  sale  was 
properly  or  improperly  made;  the  question  here  is 
had  the  corporation  been  successfully  rehabilitated 
at  the  time  they  distributed  that  stock,  and  whether 
or  not  they  might  have  got  a  contract  had  they  con- 
tinued to  do  business  has  no  bearing  and  no  relation 
in  any  particular  upon  that  issue. 

Mr.  Jordan:  They  have  said  that  this  company 
was  completely  rehabilitated  on  December  20,  1940, 
a  matter  of  a  month  and  a  half,  or  thereabouts, 
afterward  they  have  sold  the  plant  and  gone  out  of 
business.  Now,  if  they  were  rehabilitated  and  if 
tlieir  credit  was  reestablished  so  that  they  could  do 
defense  work,  it  does  not  sound  reasonable  that  they 
would  sell  that  plant,  which  had  potentialities  to  do 
a  great  deal  of  work  during  this  coming  [474]  pe- 
riod, and  not  from  the  sale  of  cajntal  assets  paid  off 
$274,000;  still  owning  the  plant  they  would  have 
been  able  to  pay  that  off  and  operate  this  business 
as  a  going  concern  of  the  stockholders,  which  I  have 
no  doubt  was  the  intent  of  the  plan;  the  intent  of 
that  plan  was  to  rehabilitate  this  company,  continue 
it  as  a  going  business,  not  to  liquidate  it  right  on 
the  eve  of  probably  the  greatest  period  of  activity 
they  could  have  ever  enjoyed. 
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The  Court:  The  objection  is  overruled.  You  may 
answer. 

Mr.  Jordan:  Will  you  read  the  question? 

(Question  read  by  the  reporter.) 

A.     Yes. 

Mr.  Jordan :  I  cannot  ask  vou  what  vour  discus- 
sions  were,  but  what  was  the  character  of  the  con- 
tract discussed? 

Mr.  Ferguson:  ]\lay  it  be  imderstood  my  objec- 
tion runs  to  this  entire  line  of  inquiry? 

The  Court:  Yes,  let  that  be  the  understanding. 

A.  There  was  no  j)articular  contract  discussed, 
but  we  did  talk  about  certain  work  that  might  be 
done  in  our  plant  at  Sunnyvale,  part  of  which  were 
torpedo  tubes  and  gun  mounts. 

Mr.  Ferguson:  Q.  As  a  matter  of  fact,  The 
Josluia  Hendy  Iron  Works  did  a  considerable 
amount  of  government  work  during  the  first  World 
War,  did  it  not  ?  A.     Yes. 

Q.  Wliat  type  of  equi])ment  or  machinery  were 
manufactured  during  that  period  at  the  Sunnyvale 
plant  ? 

A.     Engines  and  parts  for  boats. 

Q.  Did  your  discussion  with  the  Navy  Depart- 
ment on  those  occasions  that  you  made  the  trip  to 
Washington  in  September  of  last  year  deal  with 
similar  types  of  equipment? 

A.     Not  at  all,  entirely  different.  [475] 
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Q.  But,  nevertheless,  the  discussions  did  deal 
with  the  matter  of  equipment  which  was  used  by 
the  United  States  Navy^ 

A.     That  is  right. 

Q.  And  to  what  extent  did  your  negotiations 
progress  at  that  time? 

A.  They  were  in  the  very  early  preliminary 
stages;  it  was  a  question  of  getting  from  us  what 
we  could  produce,  what  they  had  to  offer,  and  it 
was  so  far  away  that  we  could  not  determine  at  that 
time  as  to  whether  our  tools  would  meet  the  close 
tolerances  called  for,  because  their  drawings  were 
incomplete,  and  we  were  only  in  a  preliminary 
stage. 

Q.  As  I  understand  you,  Mr.  Hyland,  you  did 
not  discuss  the  manufacture  by  the  Hendy  Com- 
pany for  the  Navy  Department  of  any  particular 
type  of  equipment  or  machinery  on  this  particular 
occasion  ? 

A.  Oh,  yes,  we  boiled  it  down  to  talk  about  the 
manufacture  of  a  certain  article. 

Q.  Was  there  any  discussion  regarding  a  con- 
tract for  the  manufacture  by  your  company  of  that 
article  for  the  Navy? 

A.  Yes,  we  had  a  preliminary  estimate  of  the 
Navy  as  to  what  the  probable  cost  would  be  per 
unit,  and  what  the  profit  would  be  per  unit. 

Q.  Taking  all  of  the  luiits  discussed,  which 
would  have  been  embraced  in  this  contract,  in  dol- 
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lars  in  cents  how  much  would  it  have  rmi  to  the 

Joshua  Hendy  Iron  Works  ? 

A.  That  is  impossible  to  say,  because  they  were 
not  in  the  position  of  being  able  to  award  any  par- 
ticular number  of  units,  and  they  could  not  tell  the 
value  definitely  because  the  designs  had  not  been 
completed;  it  was  in  the  early  preliminary  stage. 

Q.  Well,  now,  having  completed  your  discus- 
sions with  the  Navy  Department,  and  returned  here 
again,  did  you  ui)on  your  return  make  a  report  to 
the  board  of  directors  of  the  company?  [476] 

A.     I  made  my  report  to  Mr.  Bassick. 

Q.     Mr.  Bassick?  A.     Yes. 

Q.  Will  you  state  what  the  substance  of  that 
report  was? 

A.  Well,  I  described  our  conversations  at  Wash- 
ington, and  the  nature  of  the  work,  and  the  possi- 
bility of  our  being  able  to  produce  that  work,  and 
as  to  what  tools  would  be  required ;  it  was  indefinite 
as  to  the  quantity  and  quality,  and  I  warned  Mr. 
Bassick  that  it  would  entail  a  great  expense  for 
new  equipment  to  go  ahead  with  what  the  Navy 
would  require. 

Q.     That  was  the  substance  of  your  report? 

A.     I  think,  generally,  that  covers  it. 

Q.  Following  the  sale  of  the  Sunnyvale  plant  to 
Felix  Kahn  and  the  later  acquisition  of  the  plant 
by  the  new  corporation,  known  as  The  Joshua 
Hendy  Iron  Works,  did  you  become  an  employee 
of  that  new  corporation? 
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A.  I  stayed  on  with  the  company  for  a  few 
months  after  the  sale. 

Q.  During  that  period  you  were  engaged  in  what 
capacity  *?  A.     As  plant  manager. 

Q.  Can  you  tell  us  about  when  you  left  the 
employ  of  the  new  corporation? 

A.     February  5,  1941. 

Q.  Now,  did  you,  subsequent  to  the  trip  to  Wash- 
ington in  September,  have  occasion  to  return  to 
Washington  ? 

A.  Ye.s,  I  went  with  the  new  president  of  the 
company  back  to  the  Navy  Department  again  to 
look  over  the  work  that  I  had  previously  reported  on 
to  the  old  company. 

Q.  You  discussed  the  matter  of  a  contract  on 
that  trip,  did  you? 

A.  We  discussed  the  prospect  of  getting  some 
work  and  still  they  were  not  in  a  position  to  offer 
any  definite  contract,  because  the  drawings  were 
still  incomplete. 

Q.  When  was  this  second  trip  to  Washington 
taken?  A.     In  November,  [477]  I  believe. 

Q.     November,  1940?  A.    Yes. 

Q.  That  would  have  been  between  the  15th  of 
November  and  the  date  of  the  sale? 

A.     It  was  after  the  sale  of  the  plant. 

Q.  Now,  you  were  with  the  new  company  until 
February  of  this  year,  Mr.  Hyland? 

A.     Yes. 
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Q.  Do  you  know  of  your  owti  knowledge  whether 
or  not  the  new  company  obtained  any  naval  con- 
tracts ? 

Mr.  Ferguson:  One  moment.  I  object  to  this  ques- 
tion, not  only  on  the  grounds  already  specified,  but 
the  further  additional  ground  that  there  is  no  stand- 
ard of  comparison,  because  there  is  no  foundation 
or  no  showing  that  the  new  company  possessed  the 
finances,  or  anything  else  that  was  comparable  with 
the  facilities  and  finances  of  the  old  company.  As 
a  matter  of  fact,  they  were  very  dissimilar. 

The  Court:  The  objection  is  sustained. 

Mr.  Jordan:  That  is  all,  Mr.  Hvland. 

The  Court:  Any  questions? 

Mr.  Ferguson:  No  questions. 

The  Court :  We  will  have  a  recess  of  five  minutes. 

(After  recess:) 


CHARLES  B.  MOORES, 

Called  for  the  Plaintiff  and  Respondents ;  Sworn. 

Mr.  Jordan :  May  the  record  show  that  Mr.  Moores 
also  is  being  called  imder  Rule  43-B  of  the  Rules 
of  Civil  Procedure. 

Q.  Mr.  Moores,  you  are  an  assistant  cashier  of 
the  Bank  of  California,  are  you  not? 

A.     Yes. 

Q.     And  you  have  been  for  how^  long  ? 

A.  For  the  last  seven  or  eight  years — the  last 
seven  years. 
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Q.  You  were  assistant  cashier  of  the  Bank  of 
California  in  April,  [478]  1936,  were  you  not? 

A.     Yes. 

Q.  In  April,  1936  you  first  became  a  member  of 
the  board  of  directors  of  The  Joshua  Hendy  Iron 
Works  ?  A.     Yes. 

Q.  You  have  acted  continuously  in  that  capa- 
city, have  you  not,  up  to  the  present  time? 

A.     Yes. 

Q.     You  are  a  director  of  the  company  to-day? 

A.    Yes. 

Q.  Now,  as  I  understand,  in  the  first  instance 
that  you  were  elected  to  the  Hendy  board  of  direc- 
tors in  April,  1936,  April  8th,  to  be  exact,  of  that 
year,  and  thereafter  at  each  successive  annual  meet- 
ing of  stockholders  up  to  the  present  time,  or  at 
least  imtil  the  annual  meeting  of  November,  1940, 
you  were  nominated  by  the  Bank  of  California,  as 
a  secured  creditor  of  the  Hendy  Company? 

A.    Including  the  election  of  1940. 

Q.  Did  you  hold  any  position  prior  to  March  of 
this  year?  A.     I  was  a  vice-president. 

Q.  Vice-president  during  the  entire  period  that 
you  also  acted  as  a  director?  A.     Yes. 

Q.     You  are  vice-president  at  the  present  time? 

A.    Yes. 

Q.  Now^,  as  a  director  and  vice-president  of  the 
Hendy  Company  during  the  period  you  have  just 
stated,  you  had  considerable  contact  with  Mr.  W.  R. 
Bassick,  did  vou  not?  A.     Yes. 
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Q.  Mr.  Bassick,  it  has  already  been  said,  was 
president  and  general  manager  of  the  company  prac- 
tically from  the  time  that  the  plan  was  confirmed 
in  March,  1936,  up  to  the  sale  of  that  plant.  First 
of  all,  during  the  period  from  March  24,  1936  on 
which  date  the  plan  was  confirmed,  up  to  the  an- 
nual meeting  of  stockholders  in  March,  1937,  or 
until  January  of  that  year,  Mr.  Bassick  was  acting 
as  trustee  in  the  reorganization  proceeding? 

A.     I  don't  recall  the  date,  exactly. 

Mr.  Ferguson:  That  is  correct;  I  will  stipulate  to 
that.  [479] 

Mr.  Jordan:  Q.  In  March  of  1937  Mr.  Bassick 
became  a  member  of  the  board  of  directors  of  the 
company,  president  and  general  manager  of  the 
company,  did  he  not? 

Mr.  Ferguson:  So  stipulated. 

Mr.  Jordan:  Q.     And  acted  in  that  capacity? 

A.     I  don't  know  that. 

Mr.  Ferguson:  On  March  15,  1937  he  became 
president. 

Mr.  Jordan :  And  Mr.  Bassick  acted  in  that  capa- 
city then  continuously  right  through  until  the  plant 
was  sold  in  November,  last  year?  A.     Yes. 

Q.  Will  you  tell  us  just  exactly  what  Mr.  Bas- 
sic'k's  duties  were? 

A.  iVIr.  Bassick  had  general  supervision  of  the 
entire  operations  and  the  sales  and  financial  rela- 
tions with  the  creditors  of  the  company;  that  is, 
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he   was   president   of  the   company,   and   acted   as 

such. 

Q.  Had  you  known  Mr.  Bassick  prior  to  the 
time  that  he  became  connected  with  The  Joshua 
Hendv  Iron  Works? 

A.     For  several  years. 

Q.  Had  he  at  any  time  prior  to  his  connection 
with  the  Hendy  Company  been  employed  by  the 
Bank  of  California?  A.     No,  he  had  not. 

Q.  Now^,  referring  your  attention  to  a  date 
slightly  prior  to  November  4,  1940,  the  exact  date  I 
don't  know,  perhaps  you  can  supply  it,  you  were 
approached,  w^ere  you  not,  by  a  representative  of 
MacDonald  &  Kahn,  Inc.,  w^ith  reference  to  the 
purchase  by  that  company  of  the  plant  of  the 
Hendy  Company  at  Sunnyvale? 

A.     Bv  Mr.  Kahn,  on  November  4. 

Q.  November  4,  1940,  and  Mr.  Kahn  approached 
you  at  the  Bank  of  California,  did  he? 

A.     Yes. 

Q.  What  was  Mr.  Kahn's  proposal  on  that  oc- 
casion ? 

A.  He  asked  if  the  company  were  for  sale,  and 
I  told  him  it  was  a  matter  for  [480]  decision  by 
the  board  of  directors,  and  he  asked  me  about  what 
I  thought  it  was  worth,  and  I  told  him  if  he  had 
any  offer  to  submit  that  he  w^ould  have  to  submit 
it  to  the  Board  of  Directors. 

Q.  On  that  occasion  of  November  4,  1940,  he  did 
make  an  offer  for  the  purchase  of  the  plant? 
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A.  He  made  a  written  offer  and  a  deposit  of 
$10,000  to  bind  that  offer. 

Q.  That  was  the  first  time  that  you  had  been 
approached  by  Mr.  Kahn  wdth  reference  to  the 
purchase  of  the  plant,  was  it? 

A.     Yes,  it  was. 

Q.  Now,  after  Mr.  Kahn  had  made  the  offer 
in  writing,  and  had  given  you  this  check  for  $10,- 
000 — by  the  way,  that  check  was  made  payable  to 
the  Bank  of  California,  was  it  not? 

A.     I  believe  it  was. 

Q.  You  then  immediately  called  a  meeting  of 
the  board  of  directors,  did  you  ? 

A.  I  called  Mr.  Bassick  and  asked  him  to  call  a 
meeting  of  the  board  of  directors. 

Q.  A  meeting  of  the  board  of  directors  was  held 
on  the  same  day?  A.     Yes. 

_    Mr.  Jordan:  May  I  have  the  minute  book,  Mr. 
Ferguson,  please? 

Mr.  Ferguson:  Yes. 

Mr.  Jordan :  Q.  Mr.  Moores,  I  am  going  to  show 
you  the  minute  book  of  The  Joslnux  Hendy  Iron 
Works,  which  Mr.  Ferguson  has  just  handed  me, 
and  call  your  attention  to  the  minutes  of  the  meeting 
of  the  board  of  directors  of  that  company  held  on 
November  9,  1940,  at  3:00  o'clock  p.m.  Will  you 
look  at  the  minutes  of  that  meeting  in  order  to  re- 
fresh your  recollection  as  to  what  took  place  at 
that  time?  A.    Yes. 
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Q.     You  recall  that  meeting,  do  you? 
A.     Yes,  very  well. 

Mr.  Jordan:  I  would  like  to  read  the  minutes 
of  this  meeting  into  the  record,  and  then  I  would 
like  to  interrogate  the  witness.  [481] 
The  Court :  Very  well. 
Mr.  Jordan: 

^'Minutes  of  a  special  meeting  of  the  board 
of  directors  of  The  Joshua  Hendy  Iron  Works. 
^^A  special  meeting  of  the  board  of  directors 
of  The  Joshua  Hendy  Iron  Works  was  held  on 
November  4,  1940,  at  3:00  o'clock  p.m.  at  the 
office  of  the  corporation.  Room  702,  206  San- 
some  street,  San  Francisco. 

^^  Present  were  all  of  the  directors,  W.  R. 
Bassick,  A.  J.  Mayman,  C.  B.  Moores,  Ernest 
H.  Price  and  A.  E.  Webber.  Also  present  was 
the  company's  attorney — Kenneth  Ferguson. 

^^It  was  explained  to  the  directors  by  Mr. 
C.  B.  Moores  that  the  meeting  was  being  called 
to  consider  an  offer  to  the  company  by  Mac- 
Donald  &  Kahn,  Inc.  wherein  they  tendered  to 
The  Bank  of  California,  N.  A.  their  check  for 
$10,000  payable  to  the  bank's  order,  and  au- 
thorizing payment  of  that  amount  to  the  com- 
pany when  the  bank  had  obtained  from  the 
company  an  option  to  them  expiring  at  noon 
November  15,  1940  for  the  purchase  of  the 
plant  and  facilities  of  the  company  at  Sunny- 
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vale,  California,  clear  of  all  encumbrances  ex- 
cept real  estate  taxes,  in  form  and  amomit  satis- 
factory to  MacDonald  &  Kahn,  Inc. 

'^Mr.  Moores  then  read  to  the  board  a  copy 
of  the  proposed  option  to  MacDonald  &  Kahn, 
Inc.,  dated  November  4,  1940. 

^^A  general  discussion  of  the  proposed  option 
took  place  by  the  board  members,  during  which 
it  was  brought  out  that  there  was  a  good  possi- 
bility of  securing  a  Navy  contract  of  a  substan- 
tial amomit,  which  should  give  the  company  a 
good  profit  if  the  plant  were  not  to  be  sold. 
The  discussion  also  developed  the  fact  that  the 
proposed  i)rice  would  pay  all  of  the  company's 
indebtedness  and  leave  sufficient  to  pay  the 
owners  of  beneficial  interest  in  the  company's 
stock  approximately  $56  per  share,  [482]  and 
whatever  more  could  be  realized  from  the  sale 
of  the  San  Francisco  property  of  the  company, 
which  was  not  included  in  the  sale. 

^*The  possibility  of  the  liability  of  the  board 
members  toward  creditors  and  stockholders  if 
the  offer  were  not  accepted  and  later  losses 
reduced  the  company's  capital,  was  also  dis- 
cussed. 

^^Mr.  Bassick  favored  raising  the  price  from 
that  offered,  but  Mr.  Moores  reported  that  from 
his  discussion  with  Mr.  Kahn  he  was  firmly  of 
the  opinion  that  they  had  offered  top  price,  and 
any  further  attempt  to  raise  that  price  might 
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force  them  to  withdraw  their  offer  and  search 
elsewhere  for  a  plant. 

^^Upon  motion  duly  made  by  Mr.  Moores, 
and  seconded  by  Mr.  Price,  it  was  resolved 
that, 

*^T\niereas,  MacDonald  &  Kahn,  Inc.,  a  cor- 
poration, has  requested  that  his  corporation, 
The  Joshua  Hendy  Iron  Works,  grant  to  it 
an  exclusive  option  to  i^urchase  the  Sunnyvale 
plant,  properties,  and  business  of  this  corpora- 
tion at  the  purchase  price  and  upon  the  terms 
and  conditions  more  fully  set  forth  in  the  form 
of  option  agreement  hereinafter  incorporated 
in  these  minutes;  which  said  form  of  option 
agreement  also  more  fully  describes  the  prop- 
erties of  this  corporation  to  be  covered  by  said 
option;  and 

^^  Whereas,  MacDonald  &  Kahn,  Inc.  has  de- 
livered to  this  corporation  the  sum  of  $10,000 
in  consideration  of  the  granting  of  said  option 
to  12:00  o'clock  M.,  November  15,  1940  as  pro- 
vided in  said  option;  and 

'^Whereas,  the  board  of  directors  of  this 
corporation  deems  it  to  be  for  the  best  interests 
of  this  corporation  and  its  shareholders  that 
said  option  be  granted,  and  that  if  said  option 
be  exercised  the  property  and  a*ssets  of  this 
corporation  de-  [483]  scribed  therein  be  sold 
to  the  holder  and  exerciser  of  said  option  in 
consideration  of  the  payment  by  said  purchaser 
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of  the  purchase  price  set  forth  in  said  option 
and  the  assumi)tion  of  the  obligations  and  lia- 
bilities of  this  corporation  in  accordance  with 
the  terms  and  conditions  set  forth  in  said 
option ; 

**No\v,  therefore,  be  it  resolved  that  the  vice- 
j)resident  and  secretary  of  this  corporation  be, 
and  they  are  hereby  authorized  and  empowered 
for  and  on  behalf  of  this  corporation,  and  as 
its  corporate  act  and  deed,  to  execute  and  de- 
liver said  option  in  the  following  form/' 

The  Court:  Is  it  necessary  to  read  that — the 
option  ? 

Mr.  Jordan:  Yes. 

The  Couii::  I  do  not  believe  so. 

Mr.  Ferguson:  I  thought  we  had  already  covered 
it  by  a  stipulation. 

The  Court:  I  suppose  you  have  a  copy  of  it, 
haven't  you,  or  you  can  get  one  if  you  want  it  in 
evidence. 

Mr.  Jordan :  We  can  get  one.  Perhaps  it  might 
be  advisable  to  have  one  made  and  introduce  it. 
Would  you  undertake,  Mr.  Ferguson,  to  have  one 
made  ? 

Mr.  Ferguson :     Yes. 

Mr.  Jordan:  Unless  you  would  like  to  have  me 
read  this. 

Mr.  Ferguson:     T  will  be  glad  to  have  it  made. 

Mr.    Jordan :     Then    immediatelv    followimr    the 
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formal  passing  of  the  option,  and  going  on  with  the 

resolution : 

''Be  It  Further  Resolved,  that  in  the  event 
that  the  holder  of  said  option  shall  exercise  it 
in  accordance  with  its  terms,  that  this  corpora- 
tion sell  and  transfer  its  properties  and  assets 
therein  described  in  accordance  with  the  terms 
of  the  option  hereby  authorized;  and  [484] 
''Be  It  Further  Resolved,  that  in  accordance 
with  the  Civil  Code  of  the  State  of  California, 
the  officers  of  this  corporation  be,  and  they  are 
hereby,  authorized  and  directed  to  take  such 
steps  as  they  may  deem  necessary  or  proper  to 
procure  the  approval  of  the  principal  terms  of 
the  transaction  and  the  nature  and  the  amount 
of  the  consideration  by  the  vote  of  those  per- 
sons entitled  to  exercise  a  majority  of  the  vot- 
ing power  of  the  outstanding  stock  of  this  cor- 
poration; and 

"Be  It  Further  Resolved,  that  upon  procur- 
ing such  approval,  and  upon  the  exercise  of 
said  option  in  accordance  with  its  terms,  the 
president  or  vice-president  and  the  secretary  or 
assistant  secretary  of  this  corporation  be,  and 
they  are  hereby,  authorized  and  directed  to  exe- 
cute and  deliver  in  the  name  of  and  on  behalf 
of  this  corporation  all  such  deeds,  bills  of  sale, 
assignments,  agreements,  and  other  instruments 
of   transfer   as   mav   be   deemed   necessarv   or 
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proper  to  effect  such  sale  pursuant  to  the  exer- 
cise of  said  option,  and  in  general  to  do  any  and 
all  acts  and  things  necessary  to  carry  out,  per- 
form, and  consummate  said  o})tion  and/or  sale." 

Then  follows  the  directors  voting. 

'^Directors  voting  Aye  were  Messrs.  Moores, 
Price,  Mayman  and  Weber.  Director  voting 
No,  Mr.  Bassick.  The  motion  was  therefore 
duly  carried  and  the  vice-president  and  secre- 
tary of  the  corpoi'ation  executed  the  above-de- 
scribed option. 

^* Following  there  was  a  general  discussion 
regarding  distribution  of  the  shares  of  the  com- 
pany's stock  to  the  management  in  accordance 
with  the  plan  of  reorganization.  It  was  de- 
cided that  such  distribution  would  not  be  made 
at  tliis  time,  pending  an  exercise  of  the  option, 
and  that  such  distribution  would  be  considered 
at  some  future  date.  [485] 

^^ There  being  no  further  business,  on  moti(^n 
duly  made  and  seconded  the  meeting  was  ad- 
journed.'' 

Signed,  *^A.  J.  Mayman,  Secretary." 

Mr.  Ferguson :  Of  course,  part  of  these  minutes 
is  hearsay. 

Mr.  Jo7*dan :  T  thought  that  T  only  attempted 
to  read  the  resolution  and  the  preliminaries  leading 
up  to  it. 
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Q.  Now,  regarding  a  very  short  portion  of  that 
resolution,  I  read  as  follows : 

^^A  general  discussion  of  the  proposed  option 
took  place  by  the  board  members,  during  which 
it  was  brought  out  that  there  was  a  good  possi- 
bility of  securing  a  Navy  contract  of  a  substan- 
tial amount,  which  should  give  the  company 
a  good  profit  if  the  plant  were  not  sold.'' 

Do  you  recall  what  directors  indulged  in  that  dis- 
cussion ? 

A.     All  of  them. 

Q.  Can  vou  state  what  was  stated  bv  the  various 
directors  present  at  the  meeting  in  that  connection  ? 

A.  I  can  give  you  the  substance  of  the  remarkr, 
if  that  is  what  you  want. 

Q.  To  the  best  of  your  ability,  you  may  tell  us 
what  was  said  by  various  directors. 

A.  Mr.  Bassick,  was,  of  course,  of  the  point  of 
view,  with  the  government  work  that  there  would 
be,  that  was  in  prospect  for  the  next  several  years, 
that  the  plant  was  in  a  ])osition  to  take  some  of  that 
work,  probably  at  a  profit  that  would  eventuallv 
tend  toward  a  reduction  of  the  indebtedness  of  the 
company.  Those  representing  the  creditors,  par- 
ticularly, and  Mr.  Webber,  representing  the  stock- 
holders, said  that  it  would  be  necessary  to  do  a  con- 
siderable amount  of  financing  to  be  in  a  position  to 
take  on  any  of  that  work — the  particular  job  imder 
discussion  which  we  talked  about   amounted  to   a 
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million    dollars    or    [486]    more,    and    The    Joshua 
Hendy  Company  did  not  have  any  million  dollars, 
and  did  not  have  any  prospect  of  j^ettin^  it. 

Q.  Then  it  was  your  feeling  at  that  time,  and 
the  feeling  of  the  board  of  directors  who  voted  m 
favor  of  the  granting  of  the  option,  that  the  condi- 
tion of  the  company  was  such  that  it  could  not  es- 
tablish credit  sufficient  to  carry  on  the  defense 
work  ? 

A.  Well,  it  might  have  been  able  to  take  on  some 
other  piece  of  the  defense  work,  but  the  particular 
job  that  was  under  discussion  was  too  large  for  them 
under  their  financial  condition  to  take  on. 

Q.  What  was  the  particular  job  under  discus- 
sion? 

A.  That  was  the  manufacture  of  torpedo  tubes 
for  the  Navy  Department;  I  believe  that  was  in 
prospect ;  I  do  not  believe  it  has  been  started  yet ; 
it  was  rather  indefinite,  it  was  an  indefinite  prospect 
of  work  of  that  nature. 

Q.  Are  you  referring  now  to  the  conversation 
that  Mr.  Hyland  had  with  the  Navy  Depai^tment  in 
Washington?  A.     Yes. 

Q.     In  the  previous  September?  A.     Yes. 

Q.  As  I  understand  it,  then,  there  was  no  par- 
ticular Navy  contract  that  was  in  sight  at  that 
time? 

A.  No,  there  was  iiot;  there  was  nothing  definite. 
Mr.  Hyland  liad  imported  as  to  the  result  of  his 
tri]^;   the   Navy  Department  were   inquiring  as  to 
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whether  or  not  the  jjlant  of  The  Joshua  Hendy  Iron 
Works  could  handle  that  type  of  work,  and  it  was 
agreed  among  all  of  those  who  were  familiar  with 
the  thing  that  the  plant  could  not  handle  that  type 
of  work. 

Q.  As  a  matter  of  fact,  this  particular  job  that 
we  are  talking  about  now  was  to  run  in  the  neigh- 
borhood of  a  million  dollars,  was  it  not  ? 

A.     Yes. 

Q.  And  it  is  also  a  fact,  is  it  not,  that  shortly 
subsequent  to  [487]  the  sale  of  the  plant  to  Mac- 
Donald  &  Kahn  and  the  taking  over  of  the  plant 
by  the  new  Joshua  Hendy  Company,  that  the  Navy 
Department  awarded  that  company  such  a  contract  ? 

A.     I  believe  that  they  have. 

Mr.  Ferguson :  Just  a  moment.  That  is  objected 
to  on  the  ground  that  whether  or  not  somebody  else 
got  the  contract  aftei^vvard  is  no  criterion  whether 
this  corporation  could  or  could  not  have  undertaken 
it,  or  would  or  would  not  have  gotten  it. 

The  Court:  The  objection  is  sustained.  It  is 
entering  into  the  realm  of  speculation,  too.  It  is 
a  matter  of  common  knowledge,  we  all  know,  that 
the  firm  of  MacDonald  &  Kahn  might  be  able  to 
finance  a  very  large  contract  of  that  character,  and 
I  suppose  there  is  no  dispute  the  Joshua  Hendy 
Company  could  not  do  it  at  that  time.  MacDon- 
ald &  Kahn  are  one  of  the  Six  Companies. 

Mr.  Jordan :     That  is  correct. 

Q.     Mr.  Moores 
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The  Court :  Did  I  understand  you  to  say  that  no 
snoh  contract  as  that  lias  been  entered  into  by  the 
Government  ? 

A.  I  do  not  think  it  was  commenced,  because  tlie 
plant  that  was  necessary  to  cany  it  on,  the  con- 
struction of  it,  as  I  understand  it,  has  not  been  com- 
pleted. They  built  a  million  dollar  plant  down 
there,  in  addition  to  the  plant. 

Mr.  Jordan:  Q.  Tn  that  connection,  T  would 
like  to  ask  this  question,  if  you  know,  Mr.  Moores: 
Isn't  it  a  fact  that  the  additions  which  have  been 
made  to  the  Sunnyvale  plant  since  its  acquisition  by 
the  new  Joshua  Hendy  Iron  Works  have  been 
financed  by  money  supplied  by  the  Ignited  States 
Government  ? 

A.     Partially. 

Q.  Mr.  Moores,  the  minutes  here  indicate  that 
you  and  Mr.  Price,  and  Mr.  Mayman,  and  Mr,  Web- 
ber, all  voted  that  the  option  be  [488]  gTanted,  and 
Mr.  Bassick  voted  against  it.  Have  you  already  in 
your  testimony  stated  the  reasons  expressed  by  Mr. 
Bassick  why  he  did  not  feel  that  the  option  should 
be  granted? 

A.  I  have  already  stated  the  reasons  he  gave 
at  the  time. 

Q.  In  other  words,  as  I  imderstood  it,  and  you 
correct  me  if  I  am  wrong,  Mr.  Bassick  felt  that  by 
a  coTitinuation  of  the  company  defense  work  could 
be  obtained  and  profit  made.  Does  that  summar- 
ize it?  A.     Yes. 
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Mr.  Jordan:  Mr.  Ferguson,  I  have  just  shown 
you  a  copy  of  a  letter  dated  November  23,  1940, 
addressed  to  the  Board  of  Directors  of  The  Joshua 
Hendv  Iron  Works,  206  Sansome  street,  San  Fran- 
Cisco,  California,  signed  by  myself,  for  Byrne,  Lam- 
son  &  Jordan.  Can  you  j)roduce  for  me  the  original 
of  that  letter? 

Mr.  Ferguson :  I  will  stipulate  that  the  directors 
got  it  on  or  about  the  date  it  bears  the  first  time 
they  had  a  meeting. 

Mr.  Jordan :  Q.  Mr.  Moores,  I  will  ask  you  to 
look  at  that  letter  and  read  it,  if  you  like.  Do  you 
recall  having  seen  that  letter  before,  or  having  heard 
it  read  ?  A.    Yes,  I  saw  it. 

Q.  It  was  read  at  a  meeting  of  the  Hendy  board 
of  directors  shortly  subsequent  to  the  date  it  bears? 

A.     I  am  not  sure  of  that ;  the  minutes  will  show. 

Mr.  Jordan:  I  wold  like  to  introduce  this  letter 
as  the  next  exhibit  in  order  on  behalf  of  plaintiff 
Shores  and  Respondents  Shores  and  Behneman. 

Mr.  Ferguson:  It  does  not  relate  in  any  way  to 
the  Shores  case,  does  it  ? 

Mr.  Jordan:  It  relates  to  the  Shores  case,  which 
is  consolidated,  here. 

Mr.  Ferguson:     I  have  no  objection. 

The  Court :     It  may  be  admited.  [489] 

(The  document  w^as  marked  ^'Plaintiff's  and 
Respondents'  Exhibit  2.'') 
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The  Court:     We  will  continue  the  trial  imtil  to- 
morrow morning  at  10:00  o'clock. 

(An  adjournment  was  here  taken  until  to- 
morrow, Wednesday,  September  22,  1941,  at 
10:00  o'clock  a.m.)  [490] 


Wednesday,  September  22, 1941—10:00  o'clock  A.M. 

The  Court :     You  may  proceed. 
Mr.  Ferguson:     I  believe  Mr.  Moores  was  on  the 
stand. 

Mr.  Jordan:     Yes. 

CHARLES  B.  MOORES, 

recalled ; 

Direct  Examination 
(resumed) 

The  WitnCvSS:  I  would  like  to  qualify  some  testi- 
mony that  T  gave  yesterday,  that  is,  when  I  said 
that  the  present  Joshua  Hendy  Iron  Works  was 
partially  financed  by  government  funds.  That  state- 
ment is  not  correct.  According  to  Mr.  Kahn's  state- 
ment, about  three  million  dollars  of  their  own 
money  will  be  put  in  and  they  will  receive  half  a 
million  dollars  from  the  government  as  the  cost  of 
one  particular  unit  of  the  plant,  in  payment  of  one- 
sixtieth  over  a  period  of  five  years  as  the  work 
progresses.  They  will  pay  them  one-sixtieth  of  the 
cost  of  this  ])lant  as  a  part  of  the  cost  of  the  job, 
so  that  thev  will  be  reimbursed  rather  than  financed. 
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Mr.  Jordan:  Q.  The  statement  that  you  have 
just  made,  I  take  it,  Mr.  Moores,  is  information 
that  you  obtained  from  Mr.  Kahn? 

A.  Yes,  it  is  information  that  I  had  before  my 
testimony  of  yesterday,  and  I  wanted  to  clarify  that 
statement,  rather  than  it  be  said  they  were  getting 
government  financing. 

Q.  Then  your  recollection  is  better  than  it  was 
.yesterday  afternoon. 

Your  Honor,  there  was  introduced  in  evidence  a 
letter,  which  was  marked  Plaintiff's  Exhibit  No.  2. 
I  would  like  to  read  that  letter  into  the  record. 

The  Court :  It  may  be  deemed  read,  unless  there 
is  something  [491]  you  wish  to  call  my  attention  to. 

Mr.  Jordan:     There  is. 

The  Court:  You  have  already  given  me  the  sub- 
stance of  it,  haven't  you? 

Mr.  Jordan:  Yes.  This  is  a  letter  which  was 
written  bv  mvself  to  the  Board  of  Directors  on  ?To- 
A^ember  23,  1940,  and  which,  in  substance,  questioned 
the  successful  rehabilitation  of  the  company,  and 
that  we  be  advised  prior  to  any  distribution  of  the 
stock,  in  order  that  Dr.  Behneman  might  take  any 
steps  to  protect  his  interests. 

The  Court:  T  understood  you  to  state  that  hi 
your  reference  to  the  letter. 

Mr.  Jordan:     That  is  correct. 

The  Court :     That  may  be  deemed  read. 

Mr.    Jordan:     Q.     Mr.    Moores,    was    the    letter 
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which  I  liave  just  referred  to  as  Plaintiff's  Exhibit 

No.  2,  ever  discussed  bv  the  board  of  directors. 

A.     It  was. 

Q.  That  was  shortly  subsequent  to  the  date  on 
which  it  was  received,  whicli  would  have  been  prob- 
ably a  day  or  so  after  November  23?  A.     Yes. 

Q.     Will  you  state  what  that  discussion  was? 

A.  I  do  not  recall  exactly,  but  I  know  that  the 
consensus  of  the  board  was  to  the  effect  that  they 
thought  that  the  plan  of  reorganization  had  been 
concluded  and  that  they  were  under  a  mandate  from 
the  court,  under  the  plan  of  reorganization,  to  dis- 
tribute all  of  that  portion  of  the  stock  to  someone, 
that  someone  being  the  management  of  The  Joshua 
Hendy  Iron  Works. 

Q.  And  that  feeling,  or  that  thought  of  the 
board,  as  you  have  just  expressed  it,  was  not  com- 
municated in  any  way  to  either  Dr.  Behneman  or 
his  counsel? 

A.  No,  not  as  far  as  I  know,  [492]  except  that 
they  had  been  notified  of  the  sale  of  the  plant. 

Q.  The  point  I  am  making  is  that  ]nnor  to  the 
actual  distribution  of  the  stock  to  Mr.  Bassick, 
Mr.  Hyland,  and  Mr.  T.evit  on  December  20  no  noti- 
fication was  given  Dr.  Behneman  or  his  counsel  of 
the  intention  to  distribute  the  stock? 

A.     Not  as  far  as  I  know. 

Q.  Notwithstanding  this  letter,  and  it  having  been 
read  and  divscussed  in  board  meeting?  A.     Yes. 

Mr.  Jordan :     Mr.  Ferguson,  may  T  have  the  miji- 
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ute  book  again  ?  I  want  to  refer  again  to  the  board 
meeting  of  November  4,  1940,  at  which  it  was  de- 
termined that  the  option  be  granted.  x\ll  of  the 
minutes  of  this  meeting  were  read  into  the  record 
yesterday,  and  I  want  to  call  the  attention  of  the 
witness  to  a  poii:ion  of  the  minutes  which  reads  as 
follows : 

^^The  discussion  also  developed  the  fact  that 
the  proposed  price  would  pay  all  of  the  com- 
pany's indebtedness  and  leave  sufficient  to  pay 
the  owners  of  beneficial  interest  in  the  com- 
pany's stock  approximately  $56  per  share,  and 
whatever  more  could  be  realized  from  a  sale  of 
the  San  Francisco  property  of  the  company 
which  was  not  included  in  the  sale. ' ' 

Now,  will  you  tell  us  upon  what  facts  or  considera- 
tions that  estimate  of  $56  per  share  was  based? 

A.  It  was  based  on  the  outstanding  stock  of  4000 
odd  shares,  and  there  w^ere  certain  outstanding  obli- 
gations— it  neglected  to  take  into  consideration  the 
Federal  and  State  income  tax  on  the  profit  on  the 
sale,  so  that  the  estimate  would  have  to  be  adjusted 
to  the  amount  of  the  Federal  and  State  tax  upon 
the  profit  on  the  sale. 

Q.  Then,  if  I  understand  you  correctly,  the  di- 
rectors, in  estimating  the  liquidating  value  of  all 
of  the  assets  of  the  company,  took  into  considera- 
tion the  outstanding  obligations  still  payable  [493] 
under  the  plan,  and  tax  liabilities,  to  arrive  at  an 
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estimate  of  $56  a  share  to  be  paid  to  the  stockhold- 
ers? 

A.  They  did  not  take  the  tax  liabilities  into  con- 
sideration, that  is  the  point. 

Q.     They  did  not? 

A.  That  was  overlooked  in  arriving  at  that  fi<;- 
nre. 

Q.  All  of  those  other  factors,  other  than  the  tax 
liabilities  were  considered? 

A.     Yes,  other  than  tax  liability. 

Q.     In  arriving  at  that  estimate?  A.     Yes. 

Q.  And  that  estimates  did  not  take  into  consid- 
eration what  might  be  obtained  through  the  sale  of 
the  North  Beach  property? 

A.     No,  it  did  not. 

Q.  Now,  the  language  here,  ^^and  leave  sufficient 
to  pay  the  owners  of  beneficial  interest", — the  only 
owners  (^f  the  beneficial  interest  in  outstanding 
stock  of  The  Hendy  Company  on  the  date  of  this 
meeting  were  the  holders  of  the  1907%  shares — in 
other  words,  those  we  have  referred  to  during  this 
trial  as  ^old  stockholders,'  isn't  that  correct? 

A.  It  was  the  intention  in  di'afting  that  resolu- 
tion that  there  would  be  4,000  odd  shares  outstand- 
ing: they  were  not  merely  considering  the  1907% 
shares  that  were  in  the  hands  of  the  former  stock- 
hohlers  that  were  deposited;  they  w^re  considering 
it  would  also  have  that  effect  on  the  stock  that  would 
be  distributed  pursuant  to  the  plan. 
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The  Court:  This  $56  a  share,  who  did  that  re- 
late to? 

A.  It  would  be  paid  to  whoever  would  be  holders 
of  the  beneficial  interest  after  the  issuance  of  the 
stock  to  the  management. 

Mr.  Jordan :  Q.  Had  it  been  determined  by  the 
board  on  this  date,  November  4,  1940,  at  which  you 
discussed  the  advisability  of  granting  the  option 
to  sell  the  Sunnyvale  plant,  whether  [494]  or  not 
this  trustee  stock  of  2212%  shares  then  held  by  the 
board  under  paragraph  6-G-2  of  the  plan,  was  to 
be  distributed  to  the  management  ? 

A.  It  was  always  understood  it  was  to  be  distrib- 
uted to  the  management. 

Q.  You  say  it  was  always  understood.  I  am  go- 
ing to  read  to  you  a  further  portion  of  the  minutes 
of  this  meeting,  which  reads  as  follows.  This  is 
the  meeting  of  November  4,  1940 : 

*^  Following  there  was  a  general  discussion 
regarding  distribution  of  the  shares  of  the 
company's  stock  to  the  management  in  accord- 
ance with  the  plan  of  reorganization.  It  was 
decided  that  such  distribution  would  not  be 
made  at  this  time,  pending  an  exercise  of  the 
option  and  that  such  distribution  would  be  con- 
sidered at  some  future  date.'' 

A.     Yes. 

Q.  Now,  I  am  going  to  ask  vou,  was  the  matter 
of  distributing  these  221 2 V2  shares  of  stock  held  in 
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trust  by  the  voting  trustees  and  directoi*s  ever  dis- 
cussed  in   a  board  meeting  prior  to  November  4, 
1940? 

A.     I  believe  it  was  at  various  times,  yes. 

Q.  You  regularly  attended  all  board  meetings 
during  the  time  that  you  were  a  director  ? 

A.     I  may  have  missed  one  or  two. 

Q.  Would  you  know  whether  or  not  any  of 
those  discussion  with  respect  to  the  distribution  of 
this  stock  was  recorded  in  the  minutes  of  any  of 
the  directors  meetings  w^hich  occurred  subsequent  to 
March  24,  1936  and  up  to  November  4,  1940? 

A.  It  may  appear  in  the  minutes,  I  don't  know 
that  it  does. 

Mr.  Jordan:  Will  it  be  stipulated  that  there  is 
no  reference  in  the  minutes  of  any  of  the  meetings, 
either  of  voting  trustees,  or  directors,  or  stockhold- 
ers and  creditors  from  March  24,  1936  to  Novem- 
ber 4,  1940 — no  recordation  of  anv  discussion  in  the 
minutes?  [495] 

Mr.  Ferguson:  I  cannot  stipulate,  I  have  not 
been  through  the  minutes.  I  do  not  know  if  there 
are  or  are  not. 

Mr.  Jordan:  I  can  say  there  is  no  reference  at 
any  time  in  any  of  the  minutes  of  any  discussion 
prior  to  November  4,  ]  940. 

The  Witness:  There  was  never  any  discussion 
as  to  who  should  gei  the  stock,  it  was  merely  said 
when  the  stock  was  distributed — the  discussions 
were  verv  informal,  all  the  statements  were  that  the 
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stock  at  some  time  would  be  distributed  to  certain 
of  the  members  of  the  management,  but  it  never 
was  stated  as  to  how  many  shares  they  were  going 
to  get,  or  anything  of  that  kind;  it  never  reached 
that  stage. 

Q.  Now,  taking  the  date  March  24,  1936,  when 
this  court  approved  the  plan  of  reorganization  and 
going  forward  from  there,  at  what  point  thereafter 
was  it  understood  or  always  considered  by  the  board 
that  this  stock  would  be  distributed  ? 

A.     From  the  very  inception  of  it. 

Q.  You  mean  that  your  testimony  is,  as  I  un- 
derstand it,  that  from  the  time  that  the  plan  of  re- 
organization was  approved  by  this  court  that  the 
board  of  directors  at  all  times  thereafter  de&iitely 
determined  that  this  stock  would  be  distributed? 

A.     They  determined  if  it  had  some  value  it 
would  be  distributed.     That  was  the  point,  if  that 
is  what  you  are  trying  to  arrive  at. 

Q.  No,  I  am  not  trying  to  arrive  at  that.  I  am 
trying  to  arrive  at  the  state  of  mind  of  the  board 
of  directors  of  this  company. 

A.  It  was  determined  when  the  company  had 
been  sufficiently  established,  when  its  financial  con- 
dition justified  it,  that  they  would  distribute  the 
stock  to  the  management. 

Q.    When  the  financial  condition  justified  it? 

A.     Yes.    That  was  never  defined. 

Q.     That  was  never  defined?  A.     No.  [496] 
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Q.  Did  you  consider  the  phraseology  of  the  plan 
of  reorganization  with  reference  to  successful  re- 
habilitation of  the  company? 

A.     Certainly. 

Q.  Did  the  board  of  directors,  you,  yourself,  or 
any  other  member  of  the  board,  to  your  knowledge, 
ever  make  any  promise  or  representation  to  eitlier 
Mr.  Bassick,  Mr.  Hyland,  or  Mr.  Levit  at  any  time 
X)nor  to  November  4,  1940,  that  when  the  com])any 
was  in  condition  to  do  so  that  the  stock  would  be 
distributed?  A.     Repeatedly,  yes. 

Q.  Can  you  tell  us  under  what  circumstances 
such  representations  were  made  ? 

A.  Well,  it  was  done  at  different  times,  when 
there  w^as  an  appeal  made  for  an  increase  in  com- 
pensation, it  was  explained  to  Mr.  Bassick  and 
through  him  to  Mr.  Levit  and  Mr.  Hyland,  and  also 
directly  from  me  to  Mr.  Hyland  and  Mr.  Levit, 
that  we  realized  that  they  were  not  properly  com- 
pensated for  their  work,  they  were  merely  being 
paid  what  you  would  call  a  retainer;  that  as  the 
financial  condition  of  the  company  warranted,  they 
would  be  increased  by  perio/dical  ])ayments  or  in- 
terim bonuses,  and  that  some  day,  if  they  were  suc- 
cessful in  the  management  of  the  company  and 
placed  it  in  such  financial  condition  as  warranted  it, 
that  they  would  then  have  a  half  interest  in  the 
business,  and  perhaps  some  of  their  other  associates. 

Q.  Let  me  ask  you  this:  You  made  this  re])re- 
sentation  personally,  did  you?  A.     Yes. 
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Q.     To  all  three  of  these  gentlemen? 

A.     Yes. 

Q.     Was  that  during  board  meetings? 

A.     No,  it  was  not  during  board  meetings. 

Q.  There  was  never  any  formal  resolution  of  the 
board  adopted  which  held  out  that  prospect  to  any 
of  those  three  gentlemen,  was  there  ? 

A.     No,  there  was  not.  [497] 

Q.  Were  you  ever  authorized  by  the  board  of 
directors  to  make  such  a  representation  to  Mr.  Bas- 
sick,  Mr.  Hyland  and  Mr.  Levit  ? 

A.  Yes,  because  it  was  understood  in  the  tele- 
phone conversations  and  in  the  conversations  with 
other  members  of  the  board,  that  that  w^as  the  plan. 

Q.  But  no  formal  resolution  w^as  ever  adopted 
delegating  the  authority  to  you  to  make  such  rep- 
resentations ?  A.     No. 

Q.  As  I  understand  your  testimony,  it  w^as  de- 
cided almost  immediately  following  the  confirma- 
tion of  this  plan  that  that  stock  would  some  day  be 
distributed  to  those  three  men  ? 

A.  Under  certain  conditions  it  would  be,  not  if 
the  business  were  abandoned  at  the  end  of  the  five- 
year  period,  or  any  interim  period. 

The  Court:     Q.     What  were  the  conditions? 

A.  The  conditions  were  it  would  not  be  distrib- 
uted if  it  had  no  value,  if  it  had  a  value  it  w^ould  be 
distributed. 

Q.     You   answered  the   question   of  Mr.   Jordan 
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and  said  that  the  stock  would  be  distributed  to  those 

gentlemen  upon  certain  conditions. 

A.  Correct  that  statement.  The  conditions  were 
not  certain,  there  was  no  certainty. 

The  Court:  Will  you  pursue  that  examination 
further? 

Mr.  Jordan:  Q.  And  you  cannot  state,  then, 
tliat  there  were  any  definite  conditions  upon  whicli, 
in  the  mind  of  the  board  of  directors,  this  stock 
would  be  distributed  to  Mr.  Bassick,  Mr.  Hyland 
and  Mr.  Levit? 

A.  On  a  satisfactory  financial  condition  of  the 
company — what  would  be  satisfactory  had  not  been 
determined. 

Q.  There  was  no  determination  that  the  condi- 
tion of  the  company  was  satisfactory  to  the  extent 
of  permitting  the  distribution  of  this  stock  until 
December  4,  1940,  was  ih^re  ?  [498] 

A.  Well,  it  had  not  been  discussed  in  tlie  month 
of  December,  1939,  after  the  figures  for  1939  were 
available — until  that  time  that  is  true,  it  had  not 
been  discussed  as  to  whether  there  would  be  any 
distribution. 

Q.  In  other  words,  the  first  discussion  in  refer- 
ence to  the  company  having  reached  a  financial  con- 
dition where  it  would  be  appropriate  under  the  ])lan 
of  reorganization  to  distribute  this  stock  took  ])lace 
on  December  20,  1940? 

A.  No,  there  were  informal  discussions  among 
the  directors,  not  at  a  meeting,  perhaps,  or  perhaps 
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there  were — it  was  discussed  at  the  meetings  and 
at  other  times  informally  that  the  company  was  now 
in  a  j)osition  where  the  stock  was  beginning  to  have 
some  value,  and  it  was  the  time  to  consider  vrhen 
we  were  to  distribute  it,  and  we  said  that  as  long 
as  the  five-year  period  had  lapsed  in  March,  1941, 
that  that  wonld  complete  the  trial  term,  as  outlined 
by  the  court  originally,  that  was  as  good  as  a  time 
as  any  to  make  the  distribution,  unless  there  was 
some  trouble  started  in  in  the  affairs  of  the  com- 
pany- that  made  it  unwise  to  distribute  the  stock. 

Q.  When,  to  the  best  of  your  recollection,  was 
tlie  first  informal  discussion  upon  that  subject? 

A.     That   was   along   in   March   or   April,    1940. 

Q.     March  or  April,  1940?  A.     Yes. 

The  Court:  I  understand  from  you,  Mr.  Moores, 
it  was  understood  from  the  beginning  of  the  reorgan- 
ization proceedings  that  this  stock  should  be  distrib- 
uted to  the  managing  officers  ? 

A.  When  the  financial  condition  of  the  company 
was  satisfactory. 

Q.     When  the  financial  condition  justified  it? 

A.    Yes. 

Q.  Now,  was  that  discussed  with  these  men  be- 
fore the  filing  of  the  plan  of  reorganization? 

A.  It  was  discussed  in  the  [499]  plan,  itself,  be- 
fore the  reorganization.  I  don't  know  that  we  did 
with  any  of  them  at  that  time  except  Mr.  Eassick, 
but  I  know  that  we  did  with  him,  because  before 
we  adopted  the  plan  Mr.  Bassick  was  the  one  who 
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had  the  provision  placed  in  the  plan,  or  it  was  at 
his  insistence  that  it  was  placed  in  the  plan,  that 
the  creditors  would  reduce  the  amonnt  of  indebted- 
ness by  10  per  cent,  on  the  secured  and  15  per  cent, 
on  the  unsecured  indebtedness,  so  that  the  job  would 
not  be  so  hopeless  from  the  manap:ement  point  of 
view. 

Mr.  Jordan :  Q.  As  I  undei^tand  it,  Mr. 
Moores,  then,  practically  from  the  inception  of  this 
plan  of  reorganization,  or  even  during  the  time  it 
was  being  formulated,  and  before  it  was  a])proved, 
the  intent  was  that  this  stock  would  be  distributed 
to  the  management? 

A.     I  presume  that   is  what  the  plan  intended. 

Q.  From  the  time  that  the  board  of  directors, 
which  was  elected,  or  rather  nominated,  pursuant 
to  paragraph  7  of  the  plan,  came  into  being,  on 
April  8,  1936,  it  was  the  feeling  and  intent  of  the 
entire  board  that  distribution  of  this  stock  would 
be  made  at  a  future  date  ? 

A.     You  say  in  3937? 

Q.     In  1936,  when  you  first  went  on  the  board. 

A.     Yes. 

The  Court:  You  signed  for  the  Bank  of  Cali- 
fornia the  proposed  plan  of  reoi^ganization,  did  you 
not?  A.     Yes,  T  did. 

Q.  Which  contained  the  very  provision  we  are 
now  discussing?  A.     Yes. 

Mr.  Jordan:  Q.  And  having  determined,  Mr. 
Moores,  that  this  stock  would  be  distributed  in  the 
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future  upon  certain  conditions,  it  is  my  miderstand- 
ing  of  your  testimony  that  those  conditions  were  not 
very  well  defined? 

A.     No,  they  were  not. 

Q.     You  cannot  tell  us  to-day  what  they  were? 

A.     No. 

Q.  You  made  the  remark  a  moment  ago  ^Svhen 
the  condition  of  the  [500]  company  warranted  it." 
Now,  was  there  any  standard  established  or  adopted 
by  the  board  of  directors  of  the  company  conditions 
which,  if  reached,  would  bring  about  a  distribution 
of  the  stock?  A.     No,  there  never  was. 

Q.     There  never  was?  A.     No. 

Q.  It  is  a  fact,  is  it  not,  that  the  first  time  when 
a  resolution  was  adopted  by  the  board  of  directors 
of  the  Hendy  Company  in  which  it  was  declared 
and  determined,  according  to  the  board,  that  the 
affairs  of  this  company  had  been  successfully  re- 
habilitated was  on  December  20,  1940  ? 

A.     That  is  true. 

Q.  And  it  is  also  true,  is  it  not,  that  the  sale  of 
the  plant  had  been  consummated  something  over 
a  month  prior  to  the  date  of  that  meeting  ? 

Mr.  Ferguson:  I  object  to  that  as  calling  for  a 
legal  conclusion. 

Mr.  Jordan:  I  believe  the  stipulation  was  that 
the  sale  was  consummated  on  the  15th  of  November. 

Mr.  Ferguson:  I  did  not  stipulate  to  that.  I  said 
that  the  option  was  exercised  on  the  15th  and  the 
title  passed,  but  I  refused  to  stipulate  as  to  the  legal 
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conclusion  of  when  the  sale  was  actually  consum- 
mated.   I  think  that  is  a  legal  conclusion. 

Mr.  Jordan:  I  think  the  stipulation  was,  Mr. 
Ferguson,  that  the  Hendy  Company  received  a  total 
of  $426,000,  which  represented  the  consideration  for 
the  sale  of  that  property,  before  the  end  of  Novem- 
ber, 1940. 

Mr.  Ferguson:  There  is  no  question  about  that, 
but  you  have  just  asked  the  witness  when  the  sale 
was  consummated,  and  that  question  calls  for  a  legal 
conclusion. 

Mr.  Joixlan:  I  was  merely  desirous  of  calling 
the  Court's  attention  to  the  date,  and  to  the  fact 
for  the  first  time  that  [501]  there  was  a  determina- 
tion of  successful  rehabilitation  was  on  December 
20,  which  was  over  a  month  after  the  compaiiy  had 
practically  gone  out  of  business. 

Q.  Mr.  Moores,  you  have  been  fully  familiar 
with  the  general  financial  condition  of  the  Hendy 
Company,  have  you  not,  from  the  time  that  you  first 
went  on  the  board  in  1936,  right  through  to  tiie 
present  time?  A.     T  believe  so. 

Q.  It  is  true,  is  it  not,  that  the  Bank  of  Cali- 
fornia had  loaned  the  Hendy  Com])nny  very  con- 
siderable sums  of  money  for  a  period  of  a]")])roxi- 
mately  fifteen  or  twenty  years  before  the  company 
went  into  reorganization  in  this  court  ? 

A.     It  had. 

Q.  In  other  words,  the  bank  had  been  a  substan- 
tial  creditor,   both   secured  and  unsecured,   of  the 
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Hendy  Company  during  the  period  from  and  includ- 
ing the  first  World  War  period  right  through  to 
the  time  when  the  bank  finally  received  this  money 
in  November  or  December,  1940? 

A.     A  considerable  time  prior  to  that,  too. 

Q.     Prior  to  the  first  World  War?  A.     Yes. 

Q.  At  all  times  during  that  period,  then,  the 
bank  had  been  a  substantial  creditor  of  the  Hendy 
Company  ? 

A.     Since  1907,  as  far  as  I  know. 

Mr.  Jordan:  I  believe  it  was  stipulated  yester- 
day, was  it  not,  Mr.  Ferguson,  that  the  Bank  of 
California,  at  the  time  this  plan  was  adopted,  held 
90  per  cent.,  or  better,  of  the  secured  claims  against 
the  Hendy  Company? 

Mr.  Ferguson:  If  it  was  not  stipulated  it  was 
a  fact. 

Mr.  Jordan :     It  was  a  fact  ? 

Mr.  Ferguson:     Yes. 

Mr.  Jordan:  I  think  you  also  said  that  the  bank 
held  about  85  per  cent,  of  the  unsecured  claims  at 
the  time  the  plan  was  approved  ?  [502] 

Mr.  Ferguson :     That  is  approximately  correct. 

Mr.  Jordan:  Q.  Do  you  know  of  your  own 
knowledge  how  much  the  bank  had  coming  from 
the  Hendy  Company  at  the  time  that  the  sale  of  the 
plant  was  consummated  in  November,  last  year? 

A.  I  do  not  have  the  figures,  without  reference 
to  the  books. 
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Q.  Have  you  an  api)roxiniate  idea  of  about  how 
much  that  amounted  to? 

Mr.  Ferguson:     The  books  are  tlie  best  evidence. 

Mr.  Jordan:  I  think  that  Mr.  Moores'  sworn 
answer  to  our  interrogatories  is  perhaps  a  good 
answer. 

Q.  By  the  way,  Mr.  Moores,  you  recall,  do  you 
not,  swearing  to  certain  answers  made  by  yourself 
and  the  other  defendants  in  this  matter  ? 

Mr.  Ferguson:  I  will  stipulate  to  the  answers, 
Mr.  Jordan. 

Mr.  Jordan:  Answer  3  to  Interrogatory  3  shows 
that  the  principal  amount  of  unsecured  obligations 
remaining  unpaid  on  the  15th  of  November,  1940, 
was  $143,522.96.  You  recall  that  figure  generally, 
Mr.  Moores?  A.     Yes,  that  is  approximately. 

The  Court:     Unsecured  claims? 

Mr.  Jordan:  That  was  the  total  of  misecured 
claims  which  had  been  deferred  under  the  plan, 
and  were  unpaid  on  November  15.  Answer  No.  4 
to  Interrogatory  No.  4  indicates  that  the  principal 
amount  of  the  secured  obligations  remaining  Tm]\aid 
as  of  November  15, 1940,  were  $131,443.61. 

Mr.  Ferguson :     That  is  correct. 

Mr.  Jordan:  And  will  it  be  stipulated,  Mr.  Fer- 
guson, that  the  Bank  of  California  held  substan- 
tially all  of  the  claims  totaling  those  two  amounts? 

Mr.  Ferguson:  No,  that  is  not  correct.  As  to 
of  them  as  of  November  15,  [503]  1940;  the  other 
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secured  creditors,  only  few  in  number  had  been 
paid.  As  to  the  unsecured  claims,  there  were  other 
creditors  in  a  substantial  amount. 

Mr.  Jordan:  In  any  event,  the  Bank  of  Califor- 
nia had  coming  on  November  15,  1940  from  the 
Hendy  Company  very  considerable  in  excess  of  or 
approximately  $300,000,  did  it  not  ? 

Mr.  Ferguson :  Oh,  no,  I  think  that  was  the  total 
obligations,  principal  and  interest. 

Mr.  Jordan:  In  excess  of  $250,000.  The  total 
was  $274,000. 

Mr.  Ferguson:  If  you  make  it  $200,000  I  will 
stipulate  to  it. 

Mr.  Jordan :  Will  you  stipulate  it  was  in  excess 
of  $200,000? 

Mr.  Ferguson :     Yes,  I  believe  it  was. 

Mr.  Jordan:  Q.  When  the  bank  received  its 
payment,  either  in  November  or  December,  1940, 
of  this  amount  that  was  owing  at  that  time,  which 
Mr.  Ferguson  has  stipulated  was  in  excess  of  $200,- 
OOO,  that  was  the  first  time  since  1907  that  the  Bank 
of  California  had  ceased  to  be  a  creditor  of  the 
Hendy  Company.    Is  that  core  ret? 

A.     That  is  correct. 

Q.  Mr.  Moores,  had  the  Bank  of  California 
loaned  the  Hendy  Company  any  money  subsequent 
to  the  consummation  of  the  plan  on  March  24,  1936  ? 

A.     Yes,  it  had. 

Q.  Do  you  know  of  your  ow^n  knowledge  the 
amount  of  those  loans  ? 
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A.  They  were  i^ranted  an  aggregate  of  $250,000 ; 
I  don't  know  whether  it  was  all  used  up  to  $250,- 
000  or  used  up  to  $225,000. 

Q.  Then,  in  addition  to  being  a  deferred  cred- 
itor under  the  plan,  the  Bank  of  California  contin- 
uously during  that  period  following  the  consumma- 
toin  of  the  plan,  and  u])  to  the  time  of  sale  of  the 
plant  was  a  very  substantial  creditor  of  this  com- 
pany? [504]  A.     Not  continuously,  no. 

Q.     Well,  periodically.  A.     Periodically,  yes. 

Q.  AVas  the  bank  a  creditor  of  the  Hendy  Com- 
pany under  this  new  loan  arrangement  which  went 
into  effect  after  the  plan  was  confirmed,  at  the  time 
the  plant  was  sold  ? 

A.     No,  I  do  not  believe  it  was. 

Q.  As  a  matter  of  fact,  the  Hendy  Company 
did  not  borrow^  any  money  from  any  other  institu- 
tion or  individual  from  the  time  that  the  plan  was 
confirmed  up  to  the  date  of  the  sale  of  the  plant, 
did  it? 

A.  No,  it  did  not,  except  in  the  normal  course 
of  business,  they  established  credit  for  supplies,  and 
that  sort  of  thing. 

Q.  They  did  not  borrow  any  workmg  r'a])ital 
from  anyone,  or  actually  make  a  loan  with  anyone 
other  than  with  the  Bank  of  California  ? 

A.     No. 

Q.  T  think  you  testified  a  while  ago  that  you 
were  fully  familiar  with  the  financial  condition  of 
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this  company  during  the  entire  time  that  you  were 

on  the  board?  A.     Yes. 

Q.  And,  of  course,  you  are  familiar  with  the  con- 
dition of  that  company  on  November  15,  1940? 

A.     Yes. 

Q.  Now,  from  your  knowledge  of  the  condition 
of  the  Hendy  Company  on  that  date,  which  was 
prior  to  the  actual  sale  of  the  plant  at  Sunnyvale, 
and  prior  to  the  receipt  of  the  $426,000  considera- 
tion, was  that  company  in  a  condition,  financially, 
to  declare  and  pay  additional  compensation  or  bo- 
nuses to  officers  and  employees  in  the  amount  of  ap- 
proximately $103,000? 

Mr.  Ferguson:  We  object  to  that  on  the  gi^ound 
it  calls  for  the  conclusion  of  the  witness  on  a  mat- 
ter on  which  it  is  not  the  best  evidence. 

The  Court :     If  you  know  you  may  answer. 

A.  I  do  not  recall  if  that  is  a  fact,  if  the  money 
had  not  been  [505]  paid  until  November  15. 

Mr.  Jordan:  Q.  I  am  going  to  ask  you  the 
same  question,  directing  it  from  the  standpoint  of 
time  to  a  time  immediately  prior  to  the  consumma- 
tion of  the  sale  of  the  plant,  and  immediately  prior 
to  the  receipt  of  this  consideration  of  $426,000,  was 
this  company  financially  in  a  condition  at  that  time 
to  declare  and  pay  bonuses  to  its  officers  and  em- 
ployees of  $103,000? 

A.  I  would  have  to  refer  to  the  records  for  that, 
but  as  of  that  particular  date  I  do  not  recall  off- 
hand. 
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The  Court:     Have  you  that,  Mr.  Ferguson? 

Mr.  Ferguson:  I  have  the  figures  there  of  Sep- 
tember 30,  but  the  question  involves  a  conclusion 
as  to  whether  there  were  current  assets  over  $103,- 
000. 

Mr.  Jordan:  I  do  not  think  that  is  asking  any- 
thing unfair  of  this  witness. 

The    Court :     If   he   does   not   know   vou   cannot 

ft- 

ask  him. 

Mr.  Jordan :  Q.  Let  me  ask  you  this,  Mr.* 
Moores,  in  view  of  your  knowledge  of  the  condition 
of  the  Hendy  Company  immediately  prior  to  the 
sale  of  the  Sunnyvale  plant  and  receipt  of  proceeds 
of  sale  by  the  company,  was  the  com])any  in  a  finan- 
cial condition  at  that  time  to  pay  off  in  full  the  then 
remaining  mipaid  deferred  obligations  under  the 
plan  of  reorganization,  which  admittedly  amomited 
to  $274,966.57? 

A.  Not  by  payment  of  cash  on  hand,  if  that  is 
what  you  mean. 

Q.  That  is  exactly  what  I  mean.  This  $274,- 
966.57  would  have  become  fully  payable  on  March 
24,  1941,  would  it  not,  under  the  plan? 

A.  With  the  privilege  of  renewal  under  certain 
circumstances. 

Q.  Is  there  anything  in  the  plan  which  would 
bind  any  creditor  of  this  company  to  extend  beyond 
five  years  the  maturity  of  [506]  his  claim? 

A.  The  plan  is  there,  you  can  read  it.  I  believe 
it  does. 
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Mr.  Ferguson :  The  plan  provides  that  unsecured 
notes  are  renewable  at  the  end  of  five  years. 

Mr.  Jordan:  Does  that  mean  that  the  comj^any 
could  authorize  the  extension  of  time?  The  unse- 
cured notes  on  November  15,  1940  totaled  $143,000. 

Mr.  Ferguson :  $143,000,  to  which  must  be  added 
interest. 

Mr.  Jordan:  The  amount  of  unsecured  obliga- 
tions payable  on  November  15,  1940  was  $143,522.96. 

Mr.  Ferguson :     That  is  right. 

Mr.  Jordan:  And  the  principal  amount  of  the 
secured  obligations  on  that  date  was  $131,443.61. 

Mr.  Ferguson:  That  is  correct.  The  plan  pro- 
vides as  to  unsecured  notes  and  accounts,  *'Such 
notes  shall  bear  no  interest  at  all  for  the  first  three 
years,  and  interest  thereafter  at  the  rate  of  5  per 
cent,  per  annum,  payable  only  if  earned,  and  payable 
then  only  upon  maturity;  with  the  privilege  to  the 
debtor  corporation,  at  maturity,  to  renew  said  notes 
for  their  face  value,  plus  accumulated  interest,  such 
renewal  notes  to  bear  interest  at  5  per  cent,  per 
amium,  and  be  payable  in  five  annual  installments 
of  20  per  cent,  each."  So  there  was  in  the  plan 
certainly  the  privilege  of  renewal  of  those  notes. 

Mr.  Jordan :  Those  are  unsecured  notes.  Is  there 
any  similar  provision  so  far  as  secured  notes  are 
concerned  ? 

A.  The  plan  speaks  for  itself,  I  think  it  is  in 
the  plan. 

Mr.  Jordan :     I  do  not  recall. 
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Mr.  Ferguson:  It  is  at  tlie  top  of  page  6,  under 
3-C  class  notes.  ^'If,  upon  the  five-year  due  date  of 
said  note,  the  property  [507]  shall  not  yet  have  been 
sold,  and  the  taxes  thereon  have  been  paid,  the 
debtor  corporation  may  renew  said  note  for  a  fur- 
ther period  of  five  years,  such  renewal  note  to  bear 
interest  at  5  per  cent,  per  arnium. 

The  Court:     What  page  are  you  reading  from? 

Mr.  Ferguson:  That  is  at  the  top  of  page  6  in 
Class  C  notes. 

Mr.  Jordan:  Q.  I  think  you  can  answer  this 
question:  In  order  to  pay  the  approximate  $103,- 
000  of  additional  compensation  which  was  declared 
and  paid  on  December  4,  1940,  and  to  pay  the  un- 
paid deferred  obligations  of  $274,966,  which  were 
paid  admittedly  sometime  subsequent  to  the  recei])t 
by  the  com})any  of  the  proceeds  of  the  plant,  it  was 
necessary  to  resoii:  to  the  proceeds  of  the  sale  of  the 
plant,  was  it  not?  A.     Yes,  certainly. 

Q.  And,  putting  it  in  another  way,  the  company 
could  not  have  paid  every  one  of  those  items  if  it 
had  not  been  for  the  sale  of  the  plant,  could  it? 

Mr.  Ferguson:  You  mean  it  did  not  have  suifi- 
cient  cash? 

Mr.  Jordan:     Yes. 

Mr.  Ferguson:  If  that  is  what  the  question  is, 
all  right. 

A.  It  did  not  have  sufficient  cash.  They  might 
have  been  able  to  refinance  or  do  something  else 
and  accomi)lish  the  same  thing. 
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Mr.  Jordan:  Q.  Now,  from  March  15,  I  think 
it  is,  1937,  to  March,  1941,  the  Bank  of  California 
had  a  representation  of  three  directors  on  the  Hendy 
board,  had  it  not,  namely,  yourself,  Mr.  Mayman 
and  Mr.  Bassick? 

A.     They  were  entitled  to  three  yes. 

Q.  The}^  had  three  continuously  during  that  pe- 
riod ? 

A.  Mr.  Bassick  was  elected  to  take  the  place  of 
Mr.  Mills,  who  represented  the  bank. 

Q.  Mr.  Moores,  can  you  estimate  at  this  time  the 
approximate  [508]  amount  that  will  be  available 
for  distribution  in  the  form  of  further  liquidating 
dividends  of  this  company  ? 

A.  Otf-hand,  the  only  asset  of  any  moment  is  a 
lot  at  North  Beach  that  has  been  for  sale  since 
1906  and  still  is  for  sale. 

Q.  With  the  exception  of  the  additional  com- 
pensation, and  the  deferred  claims  under  the  plan, 
and  the  $85,000,  roughly,  those  are  all  rough  figures, 
declared  and  paid  in  the  form  of  first  liquidating 
dividends  w^hich  total  something  over  $462,000,  and 
those  pa}Tiients  all  made  in  either  November  or 
December,  1940,  do  vou  recall  anv  other  substantial 
disbursements  of  money  by  the  Hendy  Company 
during  those  months? 

A.     I  do  not. 

Q.  Have  you  any  way  of  determining  what  the 
potentialities  are  with  respect  to  the  sale  of  that 
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Xortli  Beach  property,  what  you  think  you  could 

get  for  it? 

A.  The  Board  of  Directors  has  authorized  the 
sale  at  $1  a  square  foot,  which  I  think,  as  there  are 
37,812  feet  in  the  property,  would  be  approxi- 
mately $37,000. 

Q.  And  to  that  would  be  added  the  proceeds  of 
liquidating-  any  other  assets  the  company  has  ? 

A.  Accomits  receivable,  mavbe  a  thousand  dol- 
lars  additional. 

Q.  Do  I  understand,  then,  that  in  the  main, 
$37,000  is  about  the  maximum  amount  that  could 
be  expected  to  be  distributed  as  further  liquidating 
dividends  of  the  Hendy  Company? 

A.  No,  I  imagine  if  that  lot  were  sold  for  $37,000 
there  would  be  about  $45,000  to  distribute. 

Q.     About  $45,000?  A.     Yes. 

Q.  That  would  be  after  payment  of  all  tax  lia- 
bilities ? 

A.  They  have  not  yet  been  determined  finally,  I 
have  not  the  figures. 

Q.  But  that  is  your  estimate,  that  $45,000  will 
be  available  for  [509]  distribution  as  liquidating 
dividends?  A.     Approximately. 

Q.  As  a  member  of  the  present  board  of  direc- 
tors, I  presume  that  it  is  the  intent  of  that  board, 
is  it  not,  when  the  time  comes  to  make  a  distribu- 
tion of  further  liquidating  dividends,  to  declare 
those  dividends  on  the  entire  outstanding  412014 
shares  ? 
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A.  I  think  there  is  some  agreement  not  to 
make  it. 

Mr.  Ferguson:  We  came  in  before  Judge  Wy- 
man  and  agreed  with  Mr.  Jordan  that  that  would 
not  be  done  until  this  litigation  was  over. 

Mr.  Jordan:  I  appreciate  that,  Mr.  Ferguson. 
I  am  not  thinking  for  one  moment  you  are  going 
to  make  any  distribution  until  this  litigation  is  de- 
termined. 

Mr.  Ferguson :  That  was  merely  by  way  of  ex- 
planation. 

Mr.  Jordan:  Q.  My  question  was  this,  when  the 
time  comes  to  properly  distribute  further  liquidat- 
ing dividends,  is  it  or  is  it  not  the  intention  of  the 
board  of  directors  to  distribute  those  dividends 
across  the  board  on  all  of  the  4120%  shares  ? 

A.    Yes. 

Q.  That  would  mean  that  Mr.  Bassick,  Mr.  Hy- 
land,  and  Mr.  Levit  would  share  pro  rata  ? 

A.     An  equal  distribution. 

Q.  That  is,  you  intend  to  do  that  unless  this 
Court  should  see  fit  to  restrain  you  ? 

A.     Yes,  or  some  other  court. 

Q.  Mr.  Moores,  I  am  going  to  again  refer  you 
to  the  answ^ers  to  the  interrogatories  of  Behneman 
and  Shores,  sworn  to  by  you  on  the  23rd  of  July, 
1941.  I  call  your  attention  to  Answer  15,  appear- 
ing on  page  11  of  the  Answers — I  am  going  to  sliovc 
you  the  original  of  your  sworn  answer,  Mr.  Moores, 
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and  ask  you  to  look  at  the  answer  to  No.  15,  there, 

wliic-h  contains  a  table  of  figures.  A.     Yes. 

Q.     You  recall  those,  do  you?  A.     Yes.  [510] 

Mr.  Jordan:  I  am  going  to  use  my  copy  so  that 
the  Court  may  have  before  him  the  original.  Do 
you  have  an  available  copy,  Mr.  Ferguson  ? 

Mr.  Ferguson :     Yes,  I  have. 

Mr.  Jordan:  May  we  ask  you  to  produce  the 
1940  report  prepared  for  the  Hendy  Realization 
Company  by  John  F.  Forbes,  a  certified  public  ac- 
comitant. 

Mr.  Ferguson:     Yes. 

Mr.  Jordan:  I  am  going  to  direct  your  atten- 
tion to  a  report  of  examination  of  accounts  for  the 
year  ending  December  31,  1940,  apparently  prepared 
for  Hendy  Realization  Company  by  John  F.  Forbes 
&  Co.,  certified  public  accountants,  and  ask  you  to 
look  at  that  report,  Mr.  Moores. 

Mr.  Ferguson:     Is  there  a  question  pending? 

Mr.  Jordan:  There  is  not.  I  am  onlv  laving  a 
preliminary  foundation.  Mr.  Ferguson,  will  you 
stipulate  that  John  F.  Forbes  &  Co.  is  a  firm  of  cer- 
tified public  accountants? 

Mr.  Ferguson:     Yes. 

Mr.  Jordan:  Q.  Do  you  recall  that  statement, 
Mr.  Moores?  A.     Yes. 

Q.     Do  you  recall  having  seen  it  before? 

A.     Yes. 

Q.  Now,  T  would  like  to  ask  you  if  this  state- 
ment  which  you  have  just  examined  was  orderc^d 
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prepared   by   the   board   of   directors   by   John   F. 

Forbes  &  Co.,  certified  public  accountants  ? 

A.  They  have  been  the  accountants  for  the  firm 
for  several  3^ears  and  in  the  normal  course  of  busi- 
ness they  would  prepare  that  statement,  and  they 
were  asked  to  prepare  this  one. 

Q.  They  were  specifically  requested  by  the  board 
of  directors  of  The  Joshua  Hendy  Company  ? 

A.     Yes. 
•  Q.     And  in  due  course,  after  the  report  was  com- 
pleted I  take  it  [511]  it  was  sent  to  the  Board  of 
Dire(3tors  by  the  accountants  ? 

A.  I  think  it  was  available  for  the  annual  meet- 
ing in  March. 

Q.  That  would  have  been  the  annual  stockhold- 
ers meeting? 

A.     It  is  dated  March  24,  1941,  I  believe. 

Q.  That  is  after  the  date  of  the  annual  meeting, 
which  was  on  the  17th  of  March  ? 

A.  I  guess  very  likely  it  was  not  available.  I 
was  under  the  impression  it  was  available. 

Q.  In  any  event,  will  you  say  that  was  received 
sometime  shortlv  after  March  24,  1941? 

A.     Yes,  I  presume  it  was. 

Q.  It  was  accepted  by  the  board  of  directors  of 
the  company,  was  it  ? 

A.  I  am  not  sure  that  the  board  had  a  meeting 
since  that  date,  have  they? 

Mr.  Ferguson :     I  do  not  think  they  have. 

Mr.  Jordan :     There  was  or  was  not  ? 
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Mr.  Ferguson:  I  do  not  think  there  was  any  for- 
mal acceptance  of  the  report. 

Mr.  Jordan:     Was  there  any  formal  acceptance? 

Mr.  Ferguson :     Not  that  I  know  of. 

Mr.  Jordan:  Q.  Let  me  ask  you  this,  Mr. 
Moores:  Wlien  this  report  was  received  by  the  com- 
pany did  tlie  company  ever  act  upon  it  ? 

Mr.  Ferguson:  I  object  to  tliat,  if  your  Honor 
please,  as  calling  for  the  conclusion  of  the  witness. 

The  Court:     Sustained. 

Mr.  Jordan:  T  would  like  to  introduce  this  re- 
port, your  Honor,  as  Plaintiff's  exhibit  next  in  or- 
der, which  I  believe  will  be  No.  3. 

Mr.  Ferguson:  To  which  I  object,  if  your  Honor 
please,  on  the  ground  that  no  pro])er  foundation  has 
been  laid.  It  is  simply  a  summary  or  in  the  nature 
of  a  check  upon  the  books  of  the  [512]  corporation. 
The  actual  evidence  is  what  the  books  show. 

The  Court:  You  have  here  a  report  of  a  public 
accomitant.  That  report  was  made  from  the  books 
of  the  company. 

Mr.  Jordan:  That  is  it,  your  Honor,  and  it  re]v 
resents  their  entire  report  and  summarization  as 
to  the  condition  of  affairs  of  the  company  during 
the  year.  It  is  said  that  they  have  been  their  ac- 
countants for  years. 

Mr.  Ferguson:  That  is  tnie,  but,  nevertheless, 
this  is  not  in  any  respect  binding  on  the  company. 
As  to  the  figures  shown,  there  is  no  question  but 
what  this  report  is  correct,  but  I  submit  that  is  not 
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the  proper  way  to  prove  financial  ability  or  condi- 
tion of  the  company. 

The  Court :     Are  you  going  to  offer  it  ? 

Mr.  Jordan :     I  am  going  to  offer  it. 

The  Court:  If  you  are  going  to  insist  on  your 
objection  it  may  lead  to  a  reference  of  this  matter 
to  an  accountant. 

Mr.  Ferguson :  I  would  like  to  have  it  tried  here, 
but  I  am  apprehensive  in  so  doing,  that  he  is  going 
to  ask  what  his  opinion  is,  and  we  are  not  going 
to  have  a  true  picture  before  the  Court. 

The  Court:  He  is  not  asking  what  this  witness' 
opinion  is.  As  I  understand  it  the  report  has  been 
produced  here,  a  repoii:  of  a  public  accountant,  of 
this  company,  and  this  report  is  made  after  an  ex- 
amination of  the  books  of  the  company.  Now,  I 
take  it  that  it  reflects  truly  the  condition  of  those 
books. 

Mr.  Ferguson :     That  is  true. 

The  Court:  It  seems  to  me  that  it  should  be 
admitted  here  in  evidence  without  any  objection,  and 
without  requiring  the  court  to  continue  this  case 
for  the  purpose  of  having  another  examination  made 
of  the  books  of  the  company,  for  the  j)urpose  of 
[513]  securing  another  report  which  would  prove 
only  the  same  thing  as  this  one  did. 

Mr.  Ferguson:  In  the  light  of  your  Honor's  re- 
marks I  will  withdraw  my  objection,  but  may  it 
be  understood  that  we  do  not  stipulate  to  any  con- 
clusions.    The  figures  are  correct,  but  any  conclu- 
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sions  that  may  be  drawn  in  there  are  excluded. 

The  Court :  If  there  are  any  conchisions  in  the 
rejjort  that  you  would  want  to  explain  you  may. 

Mr.  Ferguson :  That  is  right.  The  point  is  I  did 
not  want  to  stipulate  to  the  report  and  be  denied 
the  right  to  explain  anything  that  is  in  the  report. 

The  Court :  You  have  a  right  to  explain  any- 
thing that  is  in  the  report. 

Mr.  Ferguson:     Thank  you. 

(The  report  was  marked  ^^ Plaintiff  and  Re- 
spondents' Exhibit  3.") 

Mr.  Jordan:  Mr.  Ferguson,  will  you  please  pro- 
duce the  similar  annual  report  of  the  Hendy  Com- 
pany for  the  years  1936,  1937,  1938,  and  1939? 

Mr.  Ferguson:  In  order  that  we  may  have  a 
complete  picture,  I  will  produce  a  report  for  the 
fifteen  months'  period  from  April  1,  1935,  to  Tune 
30,  1936;  another  repoii:  for  the  period  six  months 
later,  ending  December  31,  1936;  another  report 
for  the  year  ending  December  31,  1937 ;  another  for 
the  year  ending  December  31,  1938 ;  another  for  the 
year  ending  December  31,  1939,  and  1940  you  have 
already:  and  I  also  have  a  report  for  the  ten  and 
a  lialf  months  period  ending  November  15,  1940.  T 
hand  you  all  of  those.  I  think  they  give  a  full 
picture. 

Mr.  Jordan :     I  am  sure  they  will. 

Mr.  Ferguson:  It  will  be  sti])ulated  that  all  of 
these  re-  [514]  ports  were  prepared  by  John  F. 
Forbes  &  Co.  for  the  Joshua  Hendy  Iron  Works, 
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subject  to  my  explanation  with  respect  to  the  one 

that  was  introduced. 

The  Court:  You  are  bound  by  no  conclusion 
stated  in  the  reports,  except  it  is  stipulated  that  the 
figures  contained  in  them  are  correct,  and  if  there 
are  any  conclusions  in  them  you  wish  to  explain 
you  may  do  so.  They  can  be  marked  Exhibits  3-A, 
3-B,  3-C,  3-D,  3-E  and  3-F. 

Mr.  Jordan:  For  the  purpose  of  the  record  I 
had  better  identify  them. 

The  Court:     Yes. 

Mr.  Jordan :  I  take  it  that  Exhibit  3  will  be  the 
1940  report,  being  the  one  first  offered.  3-A  will 
be  the  report  of  Forbes  &  Co.  dated  August  4,  1936, 
and  for  the  period  of  fifteen  months  from  April  1, 
1935  to  June  30,  1936.    I  will  offer  that. 

I  will  offer  as  3-B  the  Forbes  &  Co.  report  dated 
April  1,  1937,  covering  the  period  of  six  months 
ending  December  31,  1936. 

I  offer  as  3-C  the  fourth  report,  dated  February 
24,  1938,  for  the  year  period  ending  December  31, 
1937. 

I  will  offer  as  3-D  the  fourth  report  for  the  year 
period  ending  December  31,  1938. 

I  will  offer  as  3-E  the  Forbes  report  for  the  year 
ending  December  31,  1939. 

I  will  offer  as  3-F  the  fourth  report  for  a  period 

of  ten  and  a  half  months  ending  November  15,  1940. 

(The  documents  were  marked,  resi)ectively, 

Plaintiff  and  Respondents'  Exhibits  3-A  to  3-F, 

inclusive.) 
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Mr.  Ferguson:  Now,  Mr.  Jordan,  I  liave  tins 
addition  and  [515]  offer  it  to  you,  it  may  be  of  as- 
sistance, November  15,  1940 — November  15  to  De- 
cember 31,  1940,  with  sheets  of  summaries. 

Mr.  Jordan:  May  I  make  this  suggestion,  that 
you  permit  me  to  examine  these  during  the  recess, 
and  if  I  consider  them  pertinent  I  will  offer  them, 
and  if  not  you  may  offer  them  during  your  case. 

Mr.  Ferguson:  That  is  all  right.  I  thought  we 
might  complete  the  picture  at  one  time. 

Mr.  Jordan:  Q.  Now,  Mr.  Moores,  directing 
your  attention  again  to  Answer  15  in  your  sworn 
answers,  appearing  on  page  15 — first,  I  would  like 
to  ask  you  if  you  prepared  these  figures,  yourself. 

A.     No,  I  did  not. 

Q.     You  did  not  ?  A.     No. 

Q.  I  assume  they  were  prepared  for  you  by  your 
accountant,  John  F.  Forbes  &  Co.  ? 

A.     They  w^ere. 

Q.  Did  you  instruct  Forbes  &  Co.  to  prepare  this 
particular  portion  of  your  answer? 

A.  I  turned  over  the  interrogatories  to  them, 
as  I  recall  it,  and  asked  them  to  get  up  whatever 
account  at  that  time  was  required,  and  submitted 
them  to  Mr.  Ferguson,  and  he  went  over  them,  and 
then  the  answer  was  drawn  by  him  and  I  signed  it. 

Q.  Then  you  left  the  preparation  of  this  table 
appearing  in  Answer  15  to  the  accoimtants? 

A.     Yes. 
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Q.  Have  you  any  personal  knowledge  about  the 
figures  appearing,  at  all? 

A.  Except  that  they  compare  by  comparison  with 
the  statements  for  those  years — I  made  the  compar- 
ison, not  the  net  results. 

Q.  Let  me  ask  you  this:  Did  you,  when  you 
received  this  prepared  table,  and  before  you  veri- 
fied the  answers,  compare  the  items  listed  under 
1940  as  net  profit  from  operations  against  the  1940 
[516]  Forbes  statement?  A.     Yes. 

Q.     You  did?  A.     Yes. 

Q.     Against  the  1940  Forbes  statement? 

A.     Yes. 

Mr.  Jordan:  May  I  have  the  1940  statement, 
please?  Now,  the  figure  which  appears  in  the  first 
line,  there,  of  the  table  after  the  designation  *^Net 
profit  from  operations,''  in  1940  is  $47,501.77.  I 
am  going  to  ask  you  to  take  the  Forbes  statement 
and  point  out  where  that  figure  appears,  if  it  does. 

Mr.  Ferguson :     I  can  save  you  time  if  you  w^ant. 

A.     Here  it  is. 

Mr.  Jordan :     What  page  is  that  ? 

Mr.  Ferguson :     Exhibit  B,  page  1. 

Mr.  Jordan:  Q.  Now,  that  figure  of  $47,501.77 
is  given  as  net  profit  from  operations  for  1940  be- 
fore any  income  charges  are  taken  into  considera- 
tion, is  it  not  ?  A.     Yes. 

The  Court:     What  are  the  income  charges? 

Mr.  Jordan:     For  one,  the  additional  compensa- 
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toin  paid  of  $102,729.76,  which  must  necessarily  be 

deducted  from  this  net  profit  from  operations. 

Mr.  Ferguson:  If  your  Honor  please,  there  is 
just  one  other  point  we  want  to  point  out,  the  ac- 
countants, here,  in  auditing  these  items,  have  made 
an  income  charge  for  the  year  of  the  entire  amount 
of  the  bonus,  so-called,  the  cash  distribution  that 
was  made  to  employees  of  $102,729.  Now,  they  did 
that  because  they  had  to  put  it  somewhere.  This  is 
only  a  one-year  audit.  The  fact  is  that  that  $102,- 
000  is,  as  shown  by  the  resolution,  in  payment  for 
all  of  the  services  for  a  period  of  five  years,  and 
should  have  been  allocated  over  the  five  years,  but 
merely  making  an  audit  they  attached  it  to  this 
one  year.  It  should  have  been  allocated  over  the 
five  years;  it  having  been  [517]  paid  for  services 
for  five  years,  it  is  improper  to  charge  it  in  one 
year,  although  the  payment  was  made.  You  can- 
not charge  against  earnings  for  one  year  a  bonus 
])aid  for  services  during  five  years. 

Mr.  Jordan:  If  your  Honor  please,  the  only 
figure  in  that  column  which  we  are  questioning  is 
that  which  refers  to  net  y)rofit  from  operations.  The 
others  have  been  checked  bv  our  accoimtants,  but 
this  figure  of  $47,501.77  does  not  seem  to  be  ])(UMie 
out  by  their  own  figures.  In  other  words,  it  does 
not  truly  reflect  what  actually  haj)])ened  to  the  com- 
pany. They  did  not  make  a  profit  of  that  amount, 
but  they  actually  wound  up  with  a  loss,  as  shown  by 
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their  own  statement.     I  will  refer  you,  Mr.  Fergu- 
son, to  Exhibit  B,  page  2  of  this  report,  and  I  will 
show^  it  to  Mr.  Moores.    Under  the  heading*  of  ^^Net 
loss''  it  shows  $80,690.43. 

Mr.  Ferguson:  Then  there  are  additional  items 
that  show  a  surplus  of  $79,000,  and  they  show  the 
process  by  which  they  arrived  at  each  successive 
figure.  You  could  take  that  figure  out  anywhere 
there  and  misinterpret  it. 

Mr.  Jordan:  Do  you  expect  to  have  the  gentle- 
man here  who  prepared  these  reports,  Mr.  Fer- 
guson ? 

Mr.  Ferguson:  That  is  a  problem,  the  man  who 
actually  prepared  the  reports  is  not  here.  If  we 
cannot  get  him  we  will  have  one  of  his  assistants 
who  worked  on  the  reports. 

Mr.  Jordan :  I  am  not  going  to  pursue  the  ques- 
tioning on  this  line  any  further,  your  Honor.  You 
will  have  somebody  here  who  will  be  able  to  ex- 
plain it? 

Mr.  Ferguson :     We  expect  to,  yes. 

Mr.  Jordan:  Q.  Mr.  Moores,  as  a  director  of 
the  Hendy  Company,  you  naturally  had  consider- 
able contact  with  Mr.  Bassick  [518]  during  the  last 
three  years?  A.     Yes. 

Q.     You  saw  him  quite  frequently?  A.     Yes. 

Q.  He  was  in  poor  health  during  practically  all 
of  1940,  was  he  not  ?  Yes,  he  was. 

Q.  To  the  extent  that  there  would  be  long  pe- 
riods of  time  during  which  he  would  not  be  able 
to  come  to  the  office  ? 
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A.  No.  It  seemed  like  a  miracle  that  he  was 
there,  but  he  was  there. 

The  Court:  What  was  he  suffering  from,  Mr. 
Moores,  do  you  know  ? 

A.  I  don^t  know  exactly,  your  Honor,  he  was 
a  Christian  Scientist  and  they  won't  admit  anything' 
w'rong. 

Mr.  Jordan:  Q.  As  a  director  of  the  company, 
Mr.  Moores,  did  you  feel,  in  November,  1940,  prior 
to  the  sale  of  the  plant,  that  the  business  of  the 
Hendy  Company  could  not  be  successfully  and  prof- 
itably conducted  after  November  4  ? 

A.     Did  I  feel  it  could  not  be  ? 

Q.     Yes.  A.     No. 

Q.  You  felt  that  it  could  be  conducted  profit- 
ably? 

A.  Yes,  sure,  subject  to  the  usual  hazards  of 
business. 

Q.  The  Bank  of  California  was  a  stockholder 
of  the  Hendy  Company  at  the  time  that  the  ])lant 
was  sold  in  November  of  last  year,  was  it  not  ? 

A.  The  Bank  was  the  actual  owner,  but  the  stock 
was  in  the  name  of  a  nominee. 

Q.  Do  you  recall  the  total  number  of  shares  that 
were  owned  by  the  bank  immediately  prior  to  the 
sale?  A.     400. 

Q.  Do  you  know  when  the  bank  acquired  those 
shares? 

A.  It  acquired  them  by  way  of  pledge  sometime 
prior  to  1923. 
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Q.     By  way  of  what  ? 

A.     By  way  of  pledge,  as  security  for  a  note. 

Q.     It  was  a  note  executed  by  Mary  F.  McGurn? 

A.     Yes.  [519] 

Q.  Mary  F.  McGurn  died  sometime  prior  to 
June,  1920,  did  she  not?  A.     Yes. 

Q.  And  on  or  about  June  1,  1920  the  Bank  of 
California  filed  a  claim  against  her  estate  for  $16,- 
717.09,  is  that  correct?  A.     Approximately. 

Q.     That  claim  was  secured  at  that  time  by  w^hat  ? 

A.     500  shares  of  the  Joshua  Hendy  Iron  Works. 

Q.     861%  shares,  was  it  not? 

A.  No,  the  claim  was  secured  by  500  shares. 
There  were  861%  shares  in  the  Estate  of  Mary 
McGurn,  and  there  was  an  exchange  for  430^4 
shares  at  the  time  of  the  deposit,  and  that  is  w^lien 
we  learned  there  was  additional  stock,  when  w^e  sur- 
rendered her  500  shares  for  the  voting  trust  cer- 
tificates. We  found  that  there  was  an  additional 
holding,  but  it  was  not  pledged. 

Q.  But  you  only  had  a  pledge  lien  on  the  Mc- 
Gurn shares  through  all  of  those  years  up  to  Sep- 
tember of  1940,  is  that  correct  ? 

A.  No,  we  had  a  pledge — you  mean  up  to  the 
time  of  her  death;  then  we  had  a  claim  against  her 
estate.  The  pledge  lien  up  to  1920  was  against  500 
shares  of  stock. 

Q.  In  any  event,  you  were  not  paid  on  your 
claim  against  the  Estate  of  Mary  F.  McGurn  at  any 
time,  were  you,  in  cash  ?  A.     No. 
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Q.  You  received,  in  fact,  nothing  of  any  kind 
in  payment  of  that  claim  until 

A.     June,  1940. 

Q.     AVhen? 

A.  When  we  got  the  liquidating  dividend  on  the 
stock. 

Q.  I  am  trying  to  locate  the  claim  here,  but  I 
think  you  received  satisfaction  of  that  cUiim  on 
September  20,  1940,  do  you  recall  that  ? 

A.     It  may  have  been. 

Q.  As  a  result  of  a  compromise  between  the 
bank  and  Mr.  Charles  C.  Gardner,  who  is  the  heii* 
of  Mary  F.  McGum  the  bank  acquired  [520]  430^% 
shares,  did  it  not?  A.     Yes. 

Q.     Of  the  stock  of  the  Hendy  Company? 

A.    Yes. 

Q.  And  in  consideration  of  the  receipt  of  those 
shares  extinguished  the  old  indebtedness  and  claim 
against  the  estate  of  Mary  F.  McGui-n  ? 

A.  That  was  the  only  assets  of  the  estate,  other 
than  a  lot  down  in  South  San  Francisco,  which  we 
did  not  consider  had  any  value. 

Q.  So  that  it  was  only  on  or  shortly  after  Sej)- 
tember  20,  1940,  that  the  Bank  of  California  be- 
came the  legal  owner  of  any  shares  of  stock  in  the 
Hendy  Company? 

A.  They  actually  owned  the  stock  as  of  that 
date,  yes. 

Q.  And  the  stock  was  then  transferred  to  Uw 
bank's  name  on  the  books  of  the  corporation? 
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A.     To  the  Fresno  Land  Company. 

Q.     As  assignee  for  the  Bank  of  California? 

A.     No ;  they  were  the  nominees. 

Q.  That  was  sometime  shortly  after  September 
20,  1940?  A.     Yes. 

Mr.  Jordan :     I  think  that  is  all. 

Mr.  Ferguson:     That  is  all. 

Mr.  flordan:  By  the  way,  Mr.  Ferguson,  have 
you  been  able  to  locate  Mr.  Bassick  since  yesterday? 

Mr.  Ferguson:     No. 

Mr.  Jordan:  You  have  not  any  idea  to-day 
where  he  could  be  located? 

Mr.  Ferguson:     No.  [521] 


ROBERT  M.  GANE, 

Called  for  the  Plaintiff;  Sworn. 

Mr.  Jordan:  Q.  Mr.  Cane,  you  are  a  certified 
public  accountant?  A.     I  am. 

Q.  How  long  have  you  been  engaged  in  the 
practice  of  accounting? 

A.     In  public  practice  about  seventeen  years. 

Q.  Are  you  associated  with  any  firm  of  ac- 
coimtants  ? 

A.     I  am  with  F.  W.  Lafrentz  &  Co. 

Q.  Where  are  the  offices  of  your  firm  located  in 
San  Francisco? 

A.     In  San  Francisco  in  the  Mills  Building. 

Q.     What,  is  your  firm  name? 
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A.     F.  W.  Lafrentz  &  Co. 

Q.  Does  the  firm  of  F.  W.  Lafrentz  &  Co.  have 
offices  elsewhere  than  in  San  Francisco? 

A.  Yes.  We  have  about  fifteen  offices  in  prin- 
cipal cities  throughout  the  United  States,  such  as 
New  York,  Chicago,  Washington,  D.  C,  Cleveland, 
and  so  on. 

Q.     You  are  a  partner  in  that  firm,  are  you? 

A.     I  am. 

Q.  Where  did  you  receive  your  professional 
training,  and  what  degrees  do  you  hold? 

A.  I  have  a  degree  of  Certified  Public  Ac- 
countant, or  C.  P.  A.,  and  received  that  as  a  result 
of  State  examination  in  California. 

Q.  Are  you  at  the  present  time  connected  with 
any  school  of  accounting,  and  if  so,  for  how  long? 

A.  Yes,  for  about  twelve  years  I  have  been 
President  of  the  San  Francisco  Institute  of  Ac- 
counting; that  is  a  non-private  school  of  collegiate 
grade. 

Q.  Are  you  a  member  of  any  professional  asso- 
ciations or  societies  ? 

A.  Yes,  I  am  a  member  of  the  American  Insti- 
tute of  Accountants,  the  National  Association  of 
Cost  Accountants,  and  the  California  State  Society 
of  Certified  Public  Accountants,  Past  President  of 
the  San  Francisco  Chapter. 

Q.  Have  you  had  an  opportunity  to  examine  the 
financial  [522]  report  prepared  by  John  F.  Forbes 
&    Company,    Certified    Public    Accountants,     for 
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Hendy   Realization   Company,   formerly   known  as 
Joshua   Hendy   Iron   Works,    for   the   years    1936 
to  1940,  inclusive  ?  A.    Yes. 

Q.  I  might  say  for  your  information,  Mr.  Gane, 
those  reports  have  been  introduced  in  evidence 
here  as  Plaintiff's  Exhibits  3,  3- A  to  F,  inclusive. 
When  and  at  whose  request  did  you  examine  those 
reports,  Mr.  Gane  ? 

A.     In  May  or  June  of  this  year,  at  your  request. 

Q.  Those  reports  are  purportedly  based  upon 
and  contain  figures  taken  from  the  books  and  rec- 
ords of  the  Hendy  Realization  Company. 

Mr.  Ferguson:  One  moment,  it  calls  for  a  con- 
clusion of  the  witness.  He  cannot  possibly  know 
what  they  contain. 

Mr,  Jordan:     I  said  ^^purportedly.'' 

The  Court:     Do  you  deny  it? 

Mr.  Ferguson:  No,  I  don't  know  what  he  has 
examined,  if  the  Court  please. 

The  Court:  He  says  he  examined  the  Forl)es 
reports. 

Mr.  Jordan:  Q.  I  will  hand  the  witness  Plain- 
tiff's Exhibits  3  and  3- A  to  3-F,  inclusive,  and  ask 
you  to  look  at  them  carefully.  These  are  the  reports 
which  I  furnished  you  and  which  you  examined  in 
the  spring  of  this  year. 

A.  There  are  two  reports  here  which  I  did  not 
have  for  examination,  but  the  others  are  the  reports 
that  I  examined,  or  copies  of  them. 
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Q.  Can  you  identify  for  us  the  two  reports  by 
exhibit  number  that  you  did  not  examine? 

A.  The  reports  marked  3-A  and  3-F  are  the 
two  that  I  did  not  examine. 

Q.  Would  you  say  what  the  period  covered  by 
3-A  is? 

A.  3-A  covers  the  period  from  April  1,  1935  to 
June  30,  1936. 

Q.     And  3-F  covers  what? 

A.  3-F  covers  the  ten  and  one-half  [523]  months 
period  endinc^  November  15,  1940. 

Q.  But  your  examination  did  include  an  exam- 
ination of  the  reports  for  the  entire  year  of  1940? 

A.     It  did. 

Q.  Mr.  Gane,  in  testifying  at  this  time  regardino: 
your  finding  and  the  result  from  your  examination 
of  these  various  reports  that  you  have  just  identi- 
fied, you  have  assumed,  have  you  not,  that  all  of 
the  figures  and  other  data  that  are  contained  in 
these  reports  purportedly  reflect  the  company's 
affairs  and  records? 

A.  Yes,  I  have  confidence  in  the  accountants 
who  prepared  these  reports,  and  while  not  accurate 
there  are  certain  minor  adjustments — I  should  say 
while  there  are  certain  minor  adjustments  reflected 
in  the  reports  from  period  to  period  in  the  aggre- 
gate thev  would  reflect  that  condition. 

Q.  You  made  your  examination  upon  that  as- 
sumption ?  A.     Yes. 
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Q.  For  what  purpose  did  you  examine  these 
various  annual  reports  of  the  Hendy  Company? 

A.  For  the  purpose  of  gauging  the  result  of  the 
operations  throughout  the  period  and  comparing 
the  financial  condition  at  various  times. 

Q.  When  you  refer  to  the  period  you  refer 
to  what  period? 

A.  The  entire  period  of,  close  to  five  years  that 
they  covered. 

Q.  And  that  would  be  from  March  24,  1936  to 
the  end  of  December,  1940? 

A.     That  is  correct. 

Q.  Did  you  at  the  time  of  your  examination  of 
these  reports  take  any  notes  or  make  a  memorandum 
or  summary  of  the  material  contained  in  them? 

A.  I  made  various  notes  and  a  summarization 
from  the  reports. 

Q.  Have  you  those  notes  and  summarization 
with  you?  A.     I  have. 

Q.  I  am  about  to  ask  you  some  questions  and 
before  I  do  so  I  want  to  ask  you  to  please  restrict 
your  testimony  as  much  as  possible  to  ultimate 
findings  and  avoid  any  unnecessary  delay.  [524] 

Mr.  Ferguson:  If  your  Honor  please,  prelim- 
inarily I  would  like  to  ask  what  the  purpose  of  this 
line  of  inquiry  is,  what  it  is  intended  to  elicit  by 
this  witness. 

The  Court:    You  may  state  what  your  purpose  is. 

Mr.  Jordan:  I  expect  to  elicit  from  this  witness 
in  as  simple  form  as  possible  his  interpretation  of 
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these  reports  for  the  period  from  March,  1936  to 
the  end  of  1940,  so  as  to  give  your  Honor  a  picture 
of  the  financial  condition  of  this  company  when  the 
plan  of  reorganization  was  confirmed,  its  condition 
at  the  time  of  the  sale  of  the  plant,  and  its  inter- 
mediate progress  during  that  period. 

The  Court:    Yes. 

Mr.  Jordan:  That  is  my  purpose  in  asking  tlie 
following  questions  of  this  witness,  and  I  think  T 
can  assure  you,  and  I  believe  that  ]\Ir.  Gane  will 
assure  you  he  is  not  going  to  go  into  a  great  mass 
of  figures.  He  is  going  to  give  your  Honor,  to  the 
best  of  his  ability,  ultimate  results. 

Mr.  Ferguson:  If  that  be  the  purpose,  if  your 
Honor  please,  I  object  to  any  inquiry  along  this 
line  or  any  testimony,  for  two  reasons.  First,  this 
witness  has  said  that  these  reports  correctly  dis- 
close the  facts  which  he  obviously  knows  nothing 
about,  but  the  more  important  thing  is  that  it  is 
an  entirely  improper  way  to  elicit  the  facts.  The 
figures  are  written  in  the  annual  reports  from  the 
books,  and  it  is  usurping  the  function  of  the  Court 
to  have  an  expert,  if  that  be  what  he  is  attempting 
to  qualify  as,  say  what  his  opinion  of  the  books 
and  figures  is. 

The  Court:  The  Court  certainly  has  to  have 
some  information  from  an  expert  on  these  matters. 
You  cannot  expect  the  Court  to  take  these  books 
and  examine  them  and  take  the  figures  down  [525] 
and   arrive  at   the   conclusion   that    vou   think   the 
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Court  should.  I  must,  have  some  assistance.  I  must 
have  the  assistance  of  this  expert,  and  maybe  the 
assistance  of  an  expert  that  you  will  produce.  I 
think  it  would  be  very  interesting  to  hear  what 
the  witness  has  to  say  about  these  reports  and  what 
they  show. 

Mr.  Ferguson:     My  objection  is  overruled? 

The  Court:  Yes.  You  know  w^hat  weight  the 
Court  usually  gives  an  opinion  on  a  fact.  Sometimes 
the  Court  entirely  disregards  it,  but  the  evidence  is 
certainly  admissible.  Now,  after  this  witness  gives 
his  testimony  and  after  your  expert  has  given  his 
testimony,  if  it  appears  to  me  it  is  necessary  for 
further  examination  of  these  books  for  an  account- 
ing to  be  taken,  it,  will  be  taken.  The  objection  will 
be  overruled. 

Mr.  Ferguson:  Then,  if  your  Honor  please,  I 
would  like  to  ask  one  or  two  questions. 

The  Court :     Very  well. 

Mr.  Ferguson:  Q.  You  say  that  you  did  not 
examine  Exhibit  3-A,  which  covers  a  period  from 
April  1,  1935  to  June  30,  1936? 

A.     I  did  not  examine  that  one. 

Q.  In  arriving  at  your  interpretation  what  fig- 
ures did  you  use,  then,  as  reflecting  the  condition 
of  the  corporation  immediately  following  the  con- 
firmation of  the  plan  before  March,  1936? 

The  Court:  Is  there  any  reason  why  these  re- 
ports should  not  be  shown  to  this  witness? 

Mr.  Ferguson:  If  your  Honor  please,  I  fur- 
nished them  with  all  that  I  had. 
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The  Court:  I  think  the  reason  that  3-A  was  ex- 
cluded was  because  it  was  not  necessary  to  examine 
it.  The  testimony  shows  that  separate  reports  cover 
the  time  from  March  24,  1936  to  the  end  of  1940, 
and  I  thought  that  was  the  entire  period  which  is 
[526]  under  investigation  here. 

Mr.  Ferguson:  That  is  the  purpose  of  my  in- 
quiry. I  do  not  believe  that  is  the  fact.  T  think  ^Ir. 
Gane  will  say  that  the  period  he  examined  started 
July  31,  1936. 

The  Witness:  No,  that  is  not  correct.  I  started 
with  the  balance  sheet  shown  in  the  printed  ])lan  of 
reorganization  and  traced  all  figures  through  from 
that  to  the  end  of  December,  1940. 

Q.     The  balance  sheet,  figures  for  July  31,  1935? 

A.  Yes,  I  started  with  that  and  the  opening  fig- 
ures of  the  1936  statement  differ  from  those  figures 
l)y  some  $7700,  which  represents  accruals  in  that 
interim. 

Q.  Had  not  the  plant  inventory  been  written 
down  from  some  $700,000  a  figure  of  $200,000? 

A.  Not  before  the  beginning  of  the  period  cov- 
ered by  the  first  report.  They  were  written  dowm 
$399,000  during  tlie  initial  period  of  the  April  1st 
report. 

Q.  1  understood  you  to  say  that  you  traced  it 
against  the  1936  statement. 

A.  No,  I  might  have  misstated  that  answer;  the 
fact  is  at  the  beginning  of  the  1936  statement. 
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Q.  What  did  you  take  to  be  the  beginning  of 
the  1936  statement? 

A.  The  initial  deficit  figure  at  that  time,  which 
was  in  round  figures  $237,000  instead  of  about 
$229,000,  or  pretty  close  to  $230,000  as  shown  by  the 
balance  sheet  in  the  plan  of  reorganization. 

Q.  But  that,  is  a  figure  dated  March  31,  1935, 
isn't  it,  tliat  is  not  1936,  the  $237,391.37? 

A.  That  is  a  deficit  figure  shown  by  the  Decem- 
ber 31,  1936  report  of  John  P.  Forbes  &  Company. 
We  have  that  report  there. 

Mr.  Jordan:  I  do  not  believe  that  is  voir  dire 
examination  as  to  the  qualifications  of  Mr.  Fergu- 
son. 

Mr.  Ferguson:  All  right,  I  will  withdraw  it.  I 
wanted  to  [527]  find  out  what  the  basis  of  his 
testimony  was. 

The  Court:  I  think  perhaps  tjiis  witness'  testi- 
mony will  be  made  clear,  and  if  it  is  not  you  will 
have  an  opportunity  to  bring  it  out  on  cross-ex- 
amination. 

Mr.  Jordan :  Q.  Mr.  Gane,  refreshing  your  rec- 
ollection from  such  notes  and  memoranda  as  you 
took  from  these  various  Forbes  reports,  which  are 
in  evidence,  will  you  describe  the  financial  condi- 
tion of  this  company  to  the  Court  on  March  24, 
1935,  as  simply  as  you  can,  that  being  the  date  on 
which  the  plan  of  reorganization  was  confirmed. 

A.  In  round  figures,  by  figures  which  are  very 
close,  approximating  the  actual  ones,  the  condition 
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at  that  time  was  represented  by  working  capital 
of  approximately  $95,400,  plant  and  other  fixed 
assets  of  approximately  $724,600,  making  a  total  of 
assets  of  $820,000,  against  which  there  were  liabil- 
ities in  the  form  of  secured  and  unsecured  five-year 
notes  of  $550,000,  or  there  was  a  net  asset  value  at 
that  date  of  about  $270,000.  Converting  that  in  terms 
of  book  value  of  2212%  shares  of  stock  in  the  liands 
of  stockholders  that  represented  a  book  vahie  of 
roughly  $122. 

Q.  Now,  commencing  wdth  the  date  ]\Iarch  24, 
1936,  will  you  describe  to  the  Court  the  financial 
condition  of  this  company  as  it  developed  progres- 
sively through  to  the  end  of  1940,  as  revealed  by 
the  Forbes  reports? 

A.  This  may  not  be  in  order,  your  Honor,  but, 
I  would  like  to  ask  a  question  as  to  whether  it  is 
permissible  to  give  a  summary  figure  which  will 
cover  that  entire  period,  or  whether  it  is  desired  I 
give  detailed  figures  year  by  year. 

Q.  I  will  answer  that  by  asking  you  another 
question,  Mr.  Gane,  you  probably  know  better  than 
I  would  about  this;  I  wish  you  would  give  it  to  us 
in  the  manner  that  you  believe  would  bring  the 
matter  more  clearly  to  the  Court's  mind.  [528] 

A.  I  think  a  summary  picture  of  the  entire  oper- 
ation would  be  more  comprehensible  than  the  great 
list  of  figures  required  to  cover  it  period  by  period. 

Q.  Tf  you  feel  that  you  can  give  us  a  comprehen- 
sive summary  in  simple  language  for  this  period  in 
question  please  give  it  to  us  that  way. 
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A.     Then  I  can  easily  amplify  those  figures. 

Q.     If  Mr.  Ferguson  wishes  you  to  do  so. 

A.  The  change  in  the  position  as  stated  in  an- 
swer to  a  previous  question  can  be  represented  in 
part  by  adjustment  of  the  opening  position,  too  in 
part  by  the  result  of  transactions  that  occurred. 
The  adjustments  represented — 

Q.  May  I  interrupt,  will  you  tell  us  what  you 
mean  by  adjustments? 

A.  By  adjustment  I  mean  mere  changes  in  the 
books  or  the  write-off  of  liabilities  which  existed 
at  that  time,  things  which  were  not,  representative 
of  operations. 

Q.  Would  you  refer  to  an  adjustment  as  a  re- 
duction by  10  per  cent,  under  the  plan  of  the  out- 
standing obligations  at  the  time  it  was  confirmed? 

A.  Yes.  Those  adjustments,  then,  consisted  of 
the  reduction  of  liabilities  of  the  plant  in  an  amount 
of  $73,853,  and  reduced  by  other  adjustments  of 
the  opening  balance  sheet,  a  net  amount  of  de- 
crease in  that,  or  increase  in  liabilities  of  $8533, 
or  there  was  a  net  reduction  of  the  opening  deficit 
in  the  amount  of  $65,319.76  through  this  adjust- 
ment that  I  mentioned.  Then  the  operation  resulted 
in  the  following  item 

Q.  Pardon  me,  Mr.  Ganes.  You  were  about  to 
tell  us  about  operations  during  the  period  from 
March  24,  1936  to  the  end  of  December,  1940. 

A.     That  is  correct. 
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Mr.  Ferguson:  You  mean  figures  covering  the 
whole  period  at  once? 

A.  The  figures  cover  the  whole  period  at  once, 
and  are  [529]  a  net  of  those  periods;  the  profit 
from  the  main  and  incidental  operations,  that  means 
profit  of  a  certain  period  reduced  by  losses  in  others 
amounted  to  $96,924.  A  further  discount  of  liabili- 
ties amoimted  to  $19,632. 

Mr.  Jordan:  Q.  Does  it  appear  from  these  re- 
ports how  those  liabilities  were  discounted  for  the 
total  amount  that  you  have  just  given? 

A.  That  figure  that  I  gave  is  a  composition  of 
figures  of  the  various  years,  and  they  do  not  all 
result  from  the  same  transactions,  and  it  was  by 
paying  liabilities  at  an  amount  less  than  previously 
stated. 

Q.  Would  you  say  those  liabilities  had  been  a 
portion  of  the  deferred  obligations  or  liabilities  of 
the  plant  under  the  plan  of  reorganization? 

A.     They  were. 

Q.  In  other  words,  as  I  understand  it,  the  com- 
pany, through  this  period  under  discussion,  saved 
$19,632.27  by  going  out  and  compromising  with  the 
deferred  creditors  under  the  plan  of  reoi'ganization 
at  less  than  100  per  cent,  on  the  dollar? 

A.     That  is  substantially  correct. 

Q.  If  it  is  not  entirely  correct  will  you  cor- 
rect me? 

A.  The  only  reason  that  T  qualify  it  at  all  is  T 
am  not  certain  that  they  did  go  out  and  settle,  or 
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whether  somebody  offered  to  take  less,  or  just  ex- 
actly how  it  came  about. 

Q.     But  that  was  the  result? 

A.  The  result  was  that  they  paid  less  than  the 
amount  previously  stated  in  the  obligation.  There 
was  a  further  item  of  benefit,  which  was  the  acquisi- 
tion of  a  certain  amount  of  stock  at  a  reduction 
from  the  par  value,  that  reduction  being  $26,672. 

Q.  Will  you  explain  to  us  how  that  operated, 
just  how  that  was  brought  about,  as  wtII  as  you 
can  tell  from  the  reports? 

A.  As  w^ell  as  I  remember  the  situation  it  was 
a  case  where  a  [530]  stockholder  owed  an  amount 
slightly  less  than  $4000  to  the  company,  and  sur- 
rendered her  stock,  which  amounted  to  somewhat 
over  300  shares,  I  think  305  shares,  and  a  fraction, 
approximately  that,  to  the  company,  in  satisfaction 
of  that  debt. 

Q.    What,  happened  to  that  stock? 

A.  The  stock  was  returned  to  the  treasury  of 
the  company. 

The  Court:     That  was  the  stock  was  cancelled? 

Mr.  Jordan:  That  is  right,  that  is  what  brings 
about  the  reduction  in  the  total  of  outstanding 
shares  at  the  time  the  plan  was  concerned.  You  re- 
call there  was  4425  shares.  There  are  now  outstand- 
ing in  the  hands  of  the  old  stockholders  1907% 
shares,  and  2212%  shares  with  Mr.  Bassick,  Mr. 
Hyland,  and  Mr.  Levit. 

A.     The  total  of  benefits— 
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The  Court:     You  mean  profits? 

A.  These  are  not  profits.  The  profits  only 
amounted  to  $297,000,  and  these  other  items,  while 
not  profits,  were  of  benefit  to  the  corporation.  That 
is  why  I  used  that  unorthodox  term;  the  total  of 
those  benefits  was  $143,229.42. 

Q.     That  includes  the  profits? 

A.  That  is  including  profits,  discount  of  liabil- 
ities and  acquisition  of  stock  at  a  discount,  $143,- 
229.42. 

The  Court:  We  will  take  a  recess  until  two 
o'clock. 

(A  recess  was  here  taken  until  two  o'clock  p.  m.) 

[531] 

Afternoon  Session — 2:00  O'clock. 

ROBERT  M.  GANE, 

Direct  Examination 
(resumed) 

Mr.  Jordan:     May  I  have  the  last  answer  read? 

The  Coui-t:     Read  it. 

(Record  read  by  the  Reporter.) 

A.  That  was  only  part  of  the  answer,  your 
Honor. 

The  Court:     Do  you  wish  to  finish  it? 

A.     I  do. 

Q.  Pardon  me,  do  you  have  an  extra  copy  of 
that  ?  A.     Yes. 
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Mr.  Ferguson :  This  may  be  understood  to  be  for 
the  purpose  of  ilhistrating  this  gentleman's  tes- 
timony ? 

The  Court:     Oh,  yes. 

A.  The  total  of  these  items  which  I  gave  and 
which  have  the  effect  of  improving  the  position  is 
$143,229.42.  Against  this  there  is  what  I  consider 
a  loss  on  the  sale  of  the  plant  and  which  I  will 
explain  later  of  $189,767.13,  and  a  loss  on  the  sale 
of  other  capital  assets  of  $1790.16,  or  a  total  loss 
of  $191,557.29.  Those  figures  represent  a  net  increase 
in  the  company's  deficit  during  this  period  of  al- 
most five  years  in  the  amount  of  $48,327.87.  Now, 
the  changes  that  I  have  given  can  be  reconciled 
mth  the  opening  and  closing  figures  of  the  Forbes 
reports  in  this  w^ay:  The  deficit  that  the  Forbes 
reports  show  at  the  beginning  of  the  period  was 
$237,391.77.  This  deficit  was  reduced  by  the  ad- 
justment of  the  initial  liabilities  and  assets  by  the 
inauguration  of  the  plan  and  subsequent  changes 
in  that  opening  balance  sheet  amounted  to  $65,319.76, 
that  I  explained  before,  giving  us  an  adjusted  open- 
ing deficit  of  $172,072.01.  Then  the  increase  in  the 
deficit,  which  I  just  explained,  amounted  to  $48,- 
327.87,  and  that  added  to  the  adjusted  opening 
deficit  produced  the  closing  [532]  deficit  as  shown  by 
the  Forbes  reports,  which  was  $220,399.88. 

The  Court :     What  is  the  result  of  those  figures  ? 

A.  The  result,  if  any,  is  that  during  the  period 
of  operations  that  is,  the  period  of  very  nearly  five 
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Q.  At  the  top  of  the  memorandum  that  you  have 
handed  to  me  on  March  24,  1936  you  give  a  figure 
of  $820,000  as  the  total  value  of  the  fixed  assets. 

A.  Pardon  me,  your  Honor,  that  is  the  total  of 
the  fixed  assets  and  the  working  capital.  The  value 
of  the  fixed  assets  at  that  time  was  stated  as  $724,- 
600,  that  is  the  figure  immediately  above  it,  and 
since  that  time,  represented  by  those  figures,  there 
had  been — I  do  not  want  to  give  the  figures,  but 
there  had  been  large  additions  to  the  fixed  assets, 
and  then  they  had  also  been  reduced  by  depreciation 
and  sale  of  some  parts  of  them. 

Q.  Well,  then,  when  you  subtract  from  the 
amount  which  vou  have  here  and  which  was  2:iven 
to  me,  of  $724,600,  when  you  subtract  [534]  from 
that  all  the  deficits  and  deductions  that  should  l)e 
made,  what  have  you  then  as  the  total  fixed  value 
of  the  plant  at  the  end  of  this  five-year  period  and 
before  the  sale  ? 

A.  That  figure  arrived  at  in  a  different  way 
would  be,  I  think  I  said  $617,000,  but  computing 
it  in  the  manner  that  you  indicated  it  would  re- 
quire an  adjustment  for  all  of  the  depreciation 
figures  throughout  the  period  additions  and  deduc- 
tions, and  would  require  a  little  time  to  compute. 
The  result,  though,  would  be  approximately  the 
figure  I  have  given. 

Q.     $617,000? 

A.  That  is  right,  your  Honor.  That  applies  only 
to  the  assets  which  were  sold,  not  to  the  San  Fran- 
cisco assets  retained. 
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Mr.  Jordan:  Q.  Mr.  Gane,  in  your  opinion,  and 
basing  your  answer  upon  the  financial  reports,  have 
the  affairs  of  the  Hendy  Company  improved  finan- 
cially between  March  24,  1936  and  December  20, 
1940?  A.     Well— 

Q.     Let  us  take  November  4,  1940. 

A.     Can  you  identify  that  date  ? 

Q.  November  4,  1940  is  the  date  upon  which 
the  board  of  directors  voted  to  grant  the  option 
to  sell  the  plant. 

A.  Well,  about  51  or  52  per  cent,  of  the  liabili- 
ties existing  at  the  commencement  of  operations 
under  the  plan  had  been  retired.  There  was  an 
improvement.  From  another  standpoint,  that  is  to 
say,  from  the  standpoint  of  stockholders  equities 
and  the  position  of  the  company  other  than  retire- 
ment,  paid,  there  had  not  been   an  improvement. 

Q.  Such  improvement  as  there  was  was  occa- 
sioned by  the  w^riting  off  of  some  deficit  ? 

A.  The  writing  off  of  indebtedness  after  the 
inauguration  of  the  plan. 

Q.  And  the  wiping  out  of  50  per  cent,  of  the 
value  of  the  stock?  [535] 

A.  That  I  had  not  considered  in  making  any 
comparison;  I  merely  had  computed  the  stock  as 
remaining,  as  long  as  the  stockholders  owned  all  of 
the  stock  that  was  outstanding;  whether  it  was  half 
of  what  they  previously  had  or  not  there  would  be 
no  change,  so  far  as  the  treatment  of  that  stock 
is  concerned.   The  only  time  that  there  would  be 
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a  change  in  the  interest  of  the  stockholders  would 

be  when  that  stock  became  owmed  by  someone  else, 

SO  that  there  would  be  another  interest  in  the  net 

assets. 

Q.  Mr.  Gane,  have  you  exammed  the  plan  of 
reorganization  of  the  Joshua  Hendy  Iron  Works? 

A.     I  have. 

Q.     Approved  by  the  Court  on  March  24,  1936? 

A.     I  have. 

Q.  And  you  have  read  paragraphs  6-G  and  H 
of  the  plan,  have  you  not?  A.    Yes,  I  have. 

Q.  I  think  I  had  better  refresh  your  recollec- 
tion by  showmg  you  a  copy  of  the  plan,  and  you 
can  again  read,  if  you  like,  those  particular  para- 
graphs. 

A.  I  think  that  is  sufficient  to  refresh  mv  mem- 
ory. 

Q.  Now,  wall  you  state  whether  or  not  the  term 
^^rehabilitation"  has  a  definite  and  well-established 
significance  in  the  field  of  accounting? 

Mr.  Ferguson:  If  your  Honor  please,  that  is 
immaterial,  whether  it  has  or  has  not.  The  question 
is,  how  was  the  term  '^ rehabilitation"  used  in  the 
plan  and  w^hat  was  its  legal  meaning  in  the  plan, 
and  this  is  not  the  way  to  elicit  this  type  of  evi- 
dence. 

The  Court:     Sustained. 

Mr.  Jordan:  Q.  Mr.  Gane,  in  the  light  of  your 
experience  as  an  accountant  and  taking  into  con- 
sideration   the    information    w^iich    vou    have    ob- 
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tained  regarding  tlie  business  operations  and  finan- 
cial condition  of  the  Hendy  Realization  Company 
during  the  [536]  period  from  March  24,  1936  to 
the  end  of  December,  1940,  as  reflected  by  the  an- 
nual Forbes  reports  for  that  period,  have  you  an 
opinion  as  to  whether  or  not  the  affairs  of  this 
company  had  become  successfully  rehabilitated  on 
December  20,  1940? 

Mr.  Ferguson:  The  same  objection,  if  your 
Honor  please. 

The  Court:  He  is  asking  now  if  he  has  an 
opinion.  He  is  not  asking  him  what  the  opinion  is. 
It  probably  calls  for  a  ^^Yes"  or  ^^No"  answer. 

Mr.  Ferguson:  I  withdraw  the  objection  to  the 
question. 

The  Witness:     A.     I  have. 

Mr.  Jordan:  Q.  Will  you  state  what  that 
opinion  is? 

Mr.  Ferguson:  Now,  if  your  Honor  please,  I 
will  object  on  the  ground  that  it  is  the  issue  in 
controversy.  That  is  not  the  way  to  prove  an  issue 
in  this  case.  This  witness  has  testified — 

The  Court:  Do  not  argue.  Just  state  your  ob- 
jection. 

Mr.  Ferguson:  I  submit,  if  your  Honor  x^l^ase, 
this  witness  is  not  qualified,  no  proper  foundation 
laid,  and  it  calls  for  the  conclusion  of  the  witness, 
and  improperly  impinges  on  the  Court's  evidence. 

The  Court:     Sustained. 

Mr.   Jordan:     Would   it  be   in  order  for   us   to 
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offer  in  evidence  the  memorandum  which  Mr.  Gane 

prepared  ? 

The  Court :  It  can  be  offered  in  e^ddence  merely 
as  illustrative  of  his  testimony.  I  do  not  see  any 
objection  to  it. 

Mr.  Ferguson:     If  that  is  the  sole  purpose. 

Mr.  Jordan:  Yes.  It  summarizes  vour  testimonv 
as  you  have  given  it,  Mr.  Gane? 

The  Court:  You  have  used  it,  and  the  witness 
has  used  it  in  giving  his  testimony. 

A.     That  is  correct.  [537] 

Mr.  Ferguson:  I  suppose  inasmuch  as  I  ob- 
jected to  this  line  of  testimony  I  should  object  on 
the  same  groimd. 

The   Court :     Overruled. 

Mr.  Jordan:  I  would  like  to  offer  this  as  Plain- 
tiff's Exhibit  next  in  order. 

(The  summary  was  marked  ^^Plaintiff's  Exhibit 
4.") 

Q.  Mr.  Gane,  in  addition  to  examining  the 
Forbes  statement  covering  this  period  which  we 
have  been  discussing  you  also  examined  the  sworn 
answers  to  the  interrogatories  which  were  pro- 
pounded by  Behneman  &  Shores  in  this  matter,  did 
you  not?  A.     That  is  correct. 

Q.     And  the  answer  sworn  to  by  Mr.  Moores? 

A.     I  did. 

Q.  Taking  the  statements  of  John  F.  Forbes  & 
Company  and  the  answers  to  the  interrogatories, 
were  you  able  to  determine  the  total  amount  of  sal- 
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aries  and  extra  compensation  paid  by  the  Hendy 
Company  to   Mr.   Bassick,   Mr.   Hyland,    and   Mr. 
Levit  during  this  entire,   almost  five-year  period? 

A.    Yes. 

Mr.  Ferguson:  One  moment,  if  your  Honor 
please.  Are  you  going  to  attempt  now  to  alter  the 
stipulation  you  entered  into  in  the  record  yesterday  ? 

Mr.  Jordan:  No,  I  am  not.  There  is  no  question 
about  the  amount.  This  is  preliminary. 

Mr.  Ferguson:  Then  what  is  the  purpose  of  the 
inquiry,  if  I  may  ask? 

Mr.  Jordan:  I  am  simply  laying  the  founda- 
tion for  further  questions. 

Mr.  Ferguson:  If  your  Honor  please,  I  submit 
before  we  lay  ourselves  open  we  ought  to  know 
what  the  type  of  investigation  is  going  to  be.  I  have 
stipulated  what  these   salaries   and  bonuses   were. 

[538] 

Mr.  Jordan:  All  right,  I  think  you  are  entitled 
to  it.  It  was  stipulated  that  the  total  was  $174,835.89. 
That  is  right,  is  it  not  ?  If  I  am  w^rong  you  check  me. 

The  Court:     That  has  already  been  gone  into. 

Mr.  Jordan :  The  thing  I  am  leading  up  to,  your 
Honor,  is  this,  we  have  stipulated  to  the  total 
amount. 

The  Court:  If  that  is  stipulated  to  that  ought 
to  be  sufficient. 

Mr.  Jordan:  We  have  the  amount  of  the  first 
liquidating  dividends  which  totaled  $85,848.55  paid 
to  the  old  stockholders,  and  we  also  have  in  evi- 
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dence  the  estimate  that  will  be  a  sum  apj)roximat- 
ing  $15  a  share  additional  liquidating-  dividends  to 
be  paid  on  all  of  the  outstanding  stock.  I  have  asked 
Mr.  Gane  to  calculate,  with  those  figures,  and  taking 
into  consideration  that  estimate,  the  total  amount 
that  would  be  received  from  the  company  by  Mr. 
Bassick,  Mr.  Hyland,  and  Mr.  Levit  during  this 
five-year  period  in  the  w^ay  of  salary,  additional 
compensation,  and  by  way  of  any  further  liquidat- 
ing dividends  they  receive  on  the  2212%  shares  as 
against  the  amount  heretofore  received  by  the  stock- 
holders, plus  the  estimate  of  $15  a  share  that  they 
will  receive.  I  think  it  may  be  helpful  to  your  Honor 
to  get  those  figures. 

The  Court:     Yes,  I  would  like  to  have  them. 

Mr.  Ferguson :  Might  I  inquire  from  Mr.  Jordan 
off  the  record,  I  do  it  in  an  effort  to  shorten  the 
matter. 

Mr.  Jordan:  Is  there  any  question  left  in  your 
mind  about  this  figure  of  $174,835.89  ?  I  believe  you 
stipulated  to  that  yesterday,  but  let  us  clear  it  u]i. 

The  Court :     Yes,  it  has  already  been  stipulated  to. 

Mr.  Jordan:  Now,  will  you  state,  Mr.  Gane, 
what  percentage  [539]  of  the  total  of  the  salaries 
and  extra  compensation  paid  to  Mr.  Bassick,  Mr. 
Hyland,  and  Mr.  Levit,  plus  the  anticipated  pay- 
ment to  them  of  $15  a  share  on  their  22121/2  shares, 
how  that  would  bear  to  the  total  amount  to  be  dis- 
tributed by  the  company,  w^hich  would,  in  addition, 
include  the  $85,848.75  heretofore  distributed  to  the 
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old  stockholders  of  the  Joshua  Hendy  Iron  Works, 

plus  $15  a  share  anticipated  liquidating  damages? 

Mr.  Ferguson:  Your  Honor,  the  witness  may 
give  an  answer  which  signifies  nothing,  because  it. 
is  comparing  imlike  things.  What  they  have  done 
is  taken  in  lump  in  all  of  the  salaries  plus  bonuses, 
plus  everything  else,  and  they  are  trying  to  com- 
pare that  with  the  dividends. 

The  Court :  I  do  not  know"  as  to  the  comparison, 
but  it  seems  to  me  an  effort  should  be  made  to  show 
the  total  amount  of  money  received  by  these  parties, 
including  the  amount  they  would  receive  on  the 
stock  at  $15  a  share. 

Mr.  Ferguson:  If  it  will  be  received.  Of  course, 
that  is  a  pure  estimate. 

The  Court:  It  is  a  pure  estimate.  They  have 
already  received  $174,835.89? 

Mr.  Ferguson:    Yes. 

The  Court:  If  they  are  to  receive  something  in 
addition  what  is  the  amoimt  that  they  would  re- 
ceive? Isn't  that  what  you  want? 

Mr.   Jordan:     That   is   right. 

The  Court:  You  want  to  add  that  to  this  $174,- 
835.89? 

Mr.  Jordan:     Yes. 

The  Court:  Let  us  have  that,  if  you  have  com- 
puted it. 

Mr.  Jordan:  Q.  You  have  computed  those  fig- 
ures, have  you  not? 

A.     Yes,  I  have  computed  them.  [540] 
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The  Court :  Make  it  clear,  Mr.  Jordan. 
Mr.  Jordan:  Q.  Mr.  Gane,  will  you  give  us, 
taking  into  consideration  all  salaries  and  extja  com- 
pensation paid  up  to  this  time  to  Mr.  Bassick,  Mr. 
Hyland,  and  Mr.  Levit,  and  anticipated  future  liqui- 
dating dividends  to  be  paid  to  them  on  their  2212^2 
shares  of  stock,  and  in  giving  that  total  amount  add 
salaries  and  bonuses  and  the  anticipated  dividends, 
and  then  give  the  amount  that  will  be  paid  to  the 
old  stockholders  on  the  1907%  shares,  that  is  the 
amount  heretofore  paid  and  the  estimated  amount 
to  be  paid  at  $15  a  share,  and  then  comparing  those 
totals  give  us  the  percentage  proportion  that  would 
be  withdra\\ii  from  the  company  by  those  two 
groups. 

A.  The  amount  that  has  been  paid  to  the  officers, 
as  stated,  was  $174,835.89,  and  on  the  basis  of  the 
estimated  future  distribution  of  $15  a  share  they 
would  receive  on  2212%  shares  $33,187.50,  or  a  total 
of  $208,023.39.  The  stockholders  received  on  the 
first  liquidating  dividends  $85,848,75,  and  on  the 
basis  of  the  estimate  used  before  they  would  receive 
on  their  1907%  shares  $28,616.25,  or  a  total  to  the 
stockholders  of  $114,465.  The  total  paid  out  to  ])oth 
groups  would  be  $322,488.39,  and  the  amount  paid 
to  the  stockholders,  paid  and  to  be  paid  to  the 
stockholders,  would  be  35.49  per  cent. 

Mr.  Ferguson:  One  moment,  I  have  an  objec- 
tion to  any  comparison  because  they  are  not  com- 
paring the  right  thing. 
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The  Court:  I  understand.  So  far  as  the  answer 
to  the  question  is  concerned  it  is  mere  argument. 

Mr.  Ferguson:  I  think  most  of  his  testimony 
has  been. 

The  Court :  That  is  all  right.  I  want  to  hear  it.  I 
will  accept  it  as  argument  on  the  part  of  Mr.  Jor- 
dan. Give  me  the  percentage. 

A.  The  percentage  paid  to  the  stockholders 
[541]  would  be  35.49  per  cent,  and  to  the  officers 
64.51  per  cent,  of  the  total  amount  paid  out. 

Mr.  Jordan:  Q.  Mr.  Gane,  I  am  going  to  show 
you  a  typewritten  summary  such  as  you  have  just 
given  us,  and  ask  you  if  that  is  the  substance  of 
your  testimony  that  you  have  just  given  on  this 
subject?  A.     Yes,  I  prepared  it. 

The  Court:  Do  you  want  to  offer  this  in  evi- 
dence ? 

Mr.  Jordan:  Yes.  I  would  like  to  offer  that  in 
evidence  as  Plaintiff's  Exhibit  5. 

Mr.  Ferguson:  The  same  objection,  if  your 
honor  please. 

The  Court:  Strictly  speaking,  your  objection  is 
good,  Mr.  Ferguson,  but  I  am  going  to  receive  that, 
as  I  said,  I  will  receive  that  as  a  part  of  Mr.  Jor- 
dan's argument  in  this  matter.  It  is  something  that 
I  want  somebody  to  figure  out  for  me,  and  T  am 
glad  to  have  the  witness  do  it.  With  that  statement 
your  objection  is  overruled. 

(The  document  was  marked  ^^Plaintiff's  Exhibit 
5.") 

Mr.  Jordan :     That  is  all.  You  may  cross-examine. 
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Cross-Examiiiation 

Mr.  Ferguson:  Q.  Your  conclusions  to  which 
you  have  testified  in  chief,  Mr.  Gane,  were  i)redi- 
cated,  as  I  understand  it,  upon  and  solely  upon  the 
annual  reports  of  Forbes  &  Company,  is  that  cor- 
rect ? 

A.  Some  of  those  were.  Others  were  based  upon 
the  answers  to  the  interrogatories  in  the  case.  I 
believe  those  were  the  two  sources. 

Q.  Then  \\dth  respect  to  values  and  current  as- 
sets, fixed  assets,  etc.,  did  you  take  the  figures  in 
the  Forbes  reports? 

A.  I  think  that  it  is  correct  to  say  that  in  all 
cases  the  figures  I  used  came  from  the  Forbes  re- 
ports. 

Q.  That  is  not  true  with  respect  to  fixed  assets, 
is  it?  Is  it  not  a  fact  that  the  fixed  assets  in  the 
Forbes  reports  [542]  for  all  the  years  involved 
sums  of  $300,000  or  $400,000  less  than  the  fii^'ures 
you  used? 

A.  No,  that  is  not  correct.  In  the  opening  bal- 
ance sheet  of  the  Forbes  statement  that  I  used  those 
fixed  assets  were  stated  without  that  reduction  of 
almost  $100,000. 

Q.  But  you  have  ignored  those  portions  (^f  tlie 
Forbes  reports  where  tjiey  have  created  a  value? 

A.  No,  that  is  not  correct.  I  used  the  reduction 
in  value  for  what  it  is  purported  to  be,  which  is 
an  adjustment  made  to  the  books,  but  not  one  which 
represents  an  adjustment  of  assets  or  transaction 
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in  any  way.  The  Forbes  report  which  reflects  the 
sale  treat  the  result  of  that  sale  in  that  having  pre- 
viously adjusted  a  deficit  account  for  the  write- 
down of  these  assets  have  accordingly  adjusted  the 
deficit  account  for  what  is  then  termed  a  profit  from 
that  sale. 

Q.  But  in  arriving  at  your  final  result  you  have 
not  given  any  effect  at  all  to  the  fact  that  those 
assets  were  written  down,  have  you? 

A.    Yes,  I  have. 

Q.     Where,  in  w^hat  way  ? 

A.  In  that  I  have  considered  that  write-down 
in  my  figures. 

Q.  What  the  plant  was  sold  for  and  what  it  had 
been  originally  put  in  the  books  for  was  what  you 
called  loss  on  the  sale.  Where  does  that  give  effect 
to  the  write-down  in  the  assets? 

A.  That  particular  point  seems  to  me  to  be  a 
mere  question  as  to  the  term  or  language  used.  As 
between  the  opening  balance  sheet  and  the  closing 
balance  sheet,  it  seems  to  me  to  make  no  difference 
whether  we  say  we  write  the  assets  do\^ai  and  then 
say  w^e  sold  them  for  $180,000  more  than  the  write- 
down, or  whether  we  say  we  took  the  original  figures 
and  sold  them  for  $190,000  less  than  that.  Tt  is  the 
same  thing  in  the  end. 

Q.  Well,  now,  my  question,  which  you  have  not 
yet  answered,  is  [543]  did  you  give  any  effect  to 
write-down,  and  the  answer  is  you  did  not  give  any 
effect  to  the  write-doMH,  did  you?  A.     I  did. 
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Q.  In  what  way?  You  have  not  answered  that. 
How  did  you  give  any  effect  to  the  write-down? 
You  have  taken  the  vahie  before  it  was  written 
down  of  the  fixed  assets,  and  you  have  taken  the 
sales  price  of  the  plant,  and  you  have  compared  the 
two,  and  you  say  the  difference  is  loss  in  value  in 
the  plant  and  deficit  in  the  sale  of  the  plant.  Where 
in  that  computation  have  you  paid  any  attentioit 
to  the  write-dowTi  effect  in  all  of  those  years? 

A.  I  did  not  take  the  figures  tliat  you  men- 
tioned, but  instead  I  took  the  write-down  of  the 
plant  and  deducted  from  it  the  profit  to  arrive  at 
the  loss  figure  that  I  used. 

Q.  You  testified  on  direct  examination  you  got 
the  answer  working  backwards,  to  find  out  what, 
the  value  and  what  the  loss  on  the  sale  was.  Is  that 
customary  in  accounting  practice? 

A.  I  do  not  like  to  seem  to  contradict,  you,  but 
I  do  not  think  I  testified  to  the  effect  that  I  got 
the  answer  working  it  back,  but  I  think  I  testified 
that  I  used  two  factors  involved  in  the  recording 
of  this  particular  transaction,  and  used  those  to 
arrive  at  the  answer. 

Q.     What  were  those  factors? 

A.  Those  factors  were  the  adjusting  entry  on 
the  books  in  1936  and  the  profit  shown  on  the  ad- 
justed figures  in  1940. 

Q.  Didn't  you  say  to  Judge  St.  Sure  the  value 
at  the  end  of  the  five  years  immediately  before  the 
sale  was  $617,000,  and  by  working  backward  and 
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working  right  clown  to  $390,000  you  found  the  values 

to  begin  with? 

A.  That  is  correct,  but  that  is  a  different  com- 
putation, and  as  I  explained  at  the  time  it  would 
take  considerably  more  time  to  work  out  the  answer 
to  that  [544]  question  by  using  the  asset  figures 
and  the  various  adjustments  to  them,  but  by  taking 
a  short  cut  I  could  arrive  at  the  same  result  by  a 
simple  computation. 

Q.  What  did  you  do  with  depreciation  in  the 
meantime  ? 

A.  Depreciation  in  the  meantime  had  been  shown 
or  its  effect  had  been  showTi  in  the  figures  that  I 
used. 

Q.  Depreciation  is  only  shown  in  the  reports  on 
the  basis  of  lower  valuation,  is  it  not? 

A.     That  is  correct. 

Q.  In  figuring  the  value  between  the  $724,000 
odd  that  you  started  with  and  $617,000  that  you 
finished  with,  what  did  you  do  with  depreciation? 

A.  I  took  depreciation  as  showoi  by  the  reports 
because  I  felt  that  the  fact  that  the  write-down  of 
those  assets  would  result  in  a  reduced  depreciation 
and  therefore  an  increased  profit  would  not  change 
it;  the  adjustment  would  be  in  the  ultimate  profit 
or  loss  showTi  in  the  sale.  I  considered  that  would 
have  no  effect  on  this  case. 

Q.  You  have  that  depreciation  in  assets  with 
$724,000-- 

A.  (Interrupting)  I  do  not  recall  the  figures 
that  you  are  using — 
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Q.  (Interrupting)  The  depreciation  was  $300,- 
000? 

A.  According  to  accepted  principles  of  account- 
ing in  these  statements  depreciation  on  the  gross 
amounts  has  been  used. 

Q.     Is  that  what  you  applied? 

A.  No,  I  took  the  figures  according  to  the 
Forbes  reports. 

Q.  Irrespective  of  the  fact  that  they  had  written 
it  down  from  $724,000  to  $300,000? 

A.  Yes,  as  I  explained  the  reason  for  that  is 
that  the  net  result  would  be  the  same,  for  the  sim])le 
reason  that  the  greater  amount  of  depreciation 
taken  the  greater  amount  of  profit  or  smaller 
amoimt  of  loss  on  sale,  and  the  greater  amount  of 
depreciation  taken  the  lower  w^ould  be  the  profit, 
from  year  to  year.  [545] 

Q.  Did  you  read  those  portions  of  the  Forbes 
reports  with  respect  to  the  write-down  of  values? 

A.  I  did,  and  if  I  remember  it  was  stated  in  the 
report  that  the  write-do\^ii  of  value  was  on  the 
basis  of  appraisals  which  had  not  been  submitted 
to  them. 

Q.  Didn't  they  state  they  were  on  the  basis  of 
a])])raisals  which  had  been  made  in  the  reorganiza- 
tion proceeding  before  this  Court? 

A.  That  is  not  mv  recollection  of  the  statement. 
If  I  may  have  it,  I  will  be  glad  to  read  it. 

Q.  I  will  refer  you  to  Plaintiff's  Exhibit  3-A, 
page  5   (reading). 
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A.  It  says  no  detailed  appraisal  report  was 
available  for  our  inspection. 

Q.  But  did  you  read  that  portion  of  it  which 
is  stated  it  was  made  during  the  course  of  the  pro- 
ceeding? A.     Yes,   I   read   that. 

Q.  You  still  submit  that  it  had  been  given  no 
consideration  ? 

A.  Not  from  the  standpoint  of  arriving  at  a 
profit  on  the  sale  of  the  plant. 

Mr.  Ferguson:     I  have  no  further  questions. 

Mr.  Jordan:     That  is  all. 


Mr.  Jordan :  Mr.  Ferguson,  I  have  gone  through 
this  copy  of  the  stockholders  meeting  on  November 
15,  1940,  which  contains  a  part  of  the  minutes  and 
option  in  favor  of  MacDonald  &  Kahn,  Inc.,  dated 
November  4,  1940,  and  I  will,  with  your  Honoris 
permission,  offer  the  entire  copy  of  the  minutes  of 
this  particular  meeting  in  evidence  as  Plaintiff's 
Exhibit  next  in  order. 

(The  document  was  marked  '^Plaintiff  and  Re- 
spondents' Exhibit  6.")  [546] 

AI.FRED  J.  MAYMAN, 

Called  for  the  Plaintiff  and  Respondents;  Sworn. 

Mr.  Jordan:  Q.  Mr.  Mayman,  you  are  an  as- 
sistant cashier  of  the  Bank  of  (California,  National 
Association,  are  you  not"?  A.     I  am. 

Q.     How  long  have  you  been  with  the  bank  ? 
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A.     A  little  over  twenty  years. 

Q.     A  little  over  twenty  years?  A.    Yes. 

Q.  And  from  April  8,  1936,  up  to  March  17th 
of  this  year,  you  continuously  acted  as  a  director 
of  The  Joshua  Hendy  Iron  Works,  did  you  not? 

A.    I  did. 

Q.  You  are  not  on  the  board  at  the  present 
time,  are  you?  A.     I  am  not. 

Q.  In  addition  to  bein^  a  director  of  the  com- 
pany were  you,  during  the  period  that  I  have  men- 
tioned, also  an  officer  of  the  company? 

A.    A  part  of  the  period. 

Q.     Well,  for  what  period  were  you  an  officer? 

A.  I  take  it  back.  The  first  year  of  the  period 
we  were  discussing  I  was  assistant  secretary-trea- 
surer, and  after  that  secretary. 

Mr.  Ferguson:  I  believe  he  was  appointed  as- 
sistant secretary-treasurer  on  April  22,  1936,  and 
secretary  on  March  15,  1937.  The  minute  book  so 
shows. 

Mr.  Jordan:  Q.  That  refreshes  your  recollec- 
tion, does  it,  Mr.  Mayman?  A.    Yes. 

Q.  We  will  accept  that.  On  the  first  occasion 
when  vou  were  elected  to  the  Hendv  board  you  were 
nominated  by  the  Bank  of  California,  were  you  not, 
to  the  board?  A.     That  is  right. 

Q.  You  were  the  bank's  representative  on  the 
board  during  the  entire  period  of  time  that  you 
served  ? 

A.     In  so  far  as  the  directors  represented  any  in- 
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terest,  but  I  really  represented  the  [547]  company. 

Q.  But  you  were  on  the  board  at  the  nomination 
of  the  bank?  A.     Yes. 

Q.  You  had  charge,  I  believe,  of  the  taking  in 
of  the  outstanding  trustees  receipts  and  certificates 
that  had  been  in  the  hands  of  the  old  stockholders 
and  issuing  in  exchange  for  them  new  certificates 
of  stock  in  the  Hendy  Realization  Company  after 
the  voting  trust  had  been  terminated  on  or  about 
December  21,  1940?  A.     That  is  right. 

Q.  First  of  all,  going  back  to  the  spring  of  1940, 
in  May  and  June,  I  believe,  do  you  recall  that  cer- 
tain negotiations  were  had  between  yourself  and 
myself  and  Mr.  Ferguson  with  respect  to  the  sur- 
render by  Dr.  Behneman  of  his  outstanding 
shares  in  the  Hendy  Compam^  to  the  voting  trus- 
tees, in  exchange  for  voting  trust  certificates? 

A.  There  were  some  negotiations,  I  don't  recall 
the  date,  Mr.  Jordan,  but  I  think  they  might  have 
been  about  that  time. 

Q.  Would  your  recollection  go  to  this  extent,  to 
say  that  it  was  in  June  of  1940  that  the  voting  trust 
certificates  were  actually  issued  to  Dr.  Behneman? 

A.     I  could  find  out  definitely. 

Q.     I  have  the  records  here,  suppose  we  verify  it. 

Mr.  Ferguson:  Mr.  Jordan,  if  you  say  it  is  June 
that  is  satisfactory  to  us. 

Mr.  Jordan:     I  have  not  the  exact  date,  myself. 

Mr.  Ferguson:     It  is  immaterial. 

Mr.  Jordan:  I  don't  think  it  is  particularly 
material. 
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A.  If  my  memory  serves  me  it  was  about  that 
time. 

Q.  I  am  reasonably  satisfied  it  was  in  June;  and 
do  you  recall  at  the  time  that  Dr.  Behneman  ap- 
proached the  company  with  the  idea  of  surrendering 
his  old  stock  certificates  and  taking  voting  trust 
[548]  certificates,  he  was  only  able  to  find  940  shares 
out  of  his  total  shares  of  holdings  of  record  of  1244 
shares?  Do  you  remember  that?  A.     Yes. 

Q.  In  other  words,  he  was  unable  to  find  a  cer- 
tificate  evidencing   304%   shares   of   his   holdings? 

A.     I  think  that  is  the  number  of  shares. 

Q.  In  June  or  thereabouts,  last  year,  it  is  true, 
is  it  not,  that  a  voting  trust  certificate  was  issued  to 
Dr.  Behneman  for  470  shares,  which  would  be  one- 
half  of  the  940  shares  that  he  surrendered? 

A.  I  do  recall  that  a  voting  trust  certificate  was 
issued  to  Dr.  Behneman  for  one-half  of  the  number 
of  shares  which  he  actually  surrendered  to  me,  to 
the  secretary,  and  the  issuance  of  voting  trust  cer- 
tificates, or  trustees  certificates  were  withheld  at 
that  time  covering  the  missing  shares. 

Q.  There  was  considerable  discussion  about  the 
issuance  of  voting  trust  certificates  for  the  missing 
shares  at  that  time,  was  there  not? 

A.     That  is  right. 

Q.  The  upshot  of  the  entire  thing  was  that  the 
company  finally  issued  to  Dr.  Behneman  a  votinc: 
trust  certificate  for  152^/4  shares  of  stock  upon  Dr. 
Behneman 's  executing  and  delivering  to  the  com- 
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pany    his    personal    indemnity    agreement,    under 
which  he  guaranteed  to  save  the  company  harmless 
in  the  event  that  that  stock  later  showed  up  in  the 
hands  of  anyone  else? 

A.  That  is  right.  You  used  the  word  'Voting 
trust  certificates,''  which  I  do  not  think  is  exactly 
right.  I  think  they  were  trustees'  receipts. 

Q.  Trustees'  receipts,  I  think  that  is  the  title 
used.  A.     That  is  right. 

Q.  In  any  event,  you  did  issue  such  a  certificate 
to  Dr.  Behneman  for  152^/4  shares  upon  his  per- 
sonal indemnity  agreement?  [549] 

A.     That  is  right. 

Q.  You  also  recall,  do  you  not,  an  occasion  on 
December  28,  1940,  when  Dr.  Behneman  and  I  called 
upon  you  at  the  Bank  of  California,  which  was  on 
a  Saturday  morning,  for  the  purpose  of  presenting 
Dr.  Behneman 's  trustees'  receipts  and  certificates 
and  taking  delivery  of  the  new  certificates  which 
would  represent  a  like  number  of  shares,  and  also 
take  delivery  of  Dr.  Behneman 's  $45  per  share  on 
his  holdings,  which  totaled  622%  shares,  that  is 
the  first  liquidating  dividend;  do  you  recall  that 
occasion  ? 

A.     I  remember  your  visit  very  well. 

Q.  Do  you  recall  at  that  time  you  delivered  to 
Dr.  Behneman  a  new  stock  certificate  of  the  Hendy 
Realization  Company  for  470  shares  and  at  the 
same  time  you  paid  to  Dr.  Behneman  $21,150  on  the 
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470  shares,  as  the  first  liquidating  dividend  on  that 

number? 

A.  I  did  pay  him,  I  don't  recall  the  amount, 
but  $45  a  share  on  470  shares. 

Q.  That  was  on  tlie  certificate  which  represented 
the  stock  that  he  had  and  surrendered? 

A.     That  is  right. 

Q.  You  recall,  do  you  not,  at  that  particular 
time,  on  that  occasion  you  refused  to  deliver  to  Dr. 
Belmeman  a  new  certificate  in  exchange  for  his 
voting  trust  certificate  for  152''4  shares  that  had 
been  issued  on  his  personal  indemnity? 

A.  I  do  not  like  to  use  the^  word  ^'refused".  I 
do  not  think  I  actually  refused,  Mr.  Jordan.  I  think 
the  substance  of  my  conversation  was  that  I  was 
prepared  to  issue  a  certificate  to  Dr.  Belmeman  and 
a  check  for  $45  a  share  on  that  certificate,  but  T 
preferred  consulting  the  company's  attorney  be- 
fore doing  so,  as  the  stock  had  now  a  real,  tangible 
value. 

Q.  In  any  event,  you  did  not  pay  Dr.  Belmeman 
on  that  occasion  on  the  number  of  shares  which  at 
that  time  represented  the  lost  [550]  shares? 

A.  T  did  not,  but  if  my  memory  is  correct  I  be- 
lieve that  Dr.  Behneman  agreed  that  I  could  talk 
it  over  with  the  attorneys. 

Q.  I  ^^^ll  agree  with  that,  we  did,  but  I  want  to 
ask  you  if  on  that  occasion,  and  as  a  reason — I 
withdraw  that.  Didn't  you  at  that  time,  Mr.  May- 
man,  tell  Dr.   Behneman  and  myself  that  you  bo- 
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lieved  that  the  board  of  directors  of  the  company 
would  require  him  to  supply  a  surety  company  bond 
as  a  condition  to  receiving  his  new  stock  certificate 
for  152^/4  shares,  and  as  a  condition  to  receiving 
the  first  liquidating  dividend  on  that?  A.    Yes. 

The  Court:     How  is  this  material? 

Mr.  Jordan:  In  this  respect,  your  Honor,  I  am 
leading  up  to  a  conversation  which  I  believe  will 
show  at  least  the  state  of  Mr.  Mayman 's  mind  at 
that  particular  time  as  to  his  view  on  the  value  of 
the  stock  in  June,  1940,  as  compared  with  Decem- 
ber 28. 

The  Court:  How  helpful  will  that  be  to  the 
court  ? 

Mr.  Jordan:  Only  to  this  extent,  that  he  as  one 
of  the  directors  the  company  was  unwilling  to  issue 
a  new  stock  certificate  to  cover  shares  that  had  been 
lost,  that  Dr.  Behneman  could  not  have  produced 
and  surrendered. 

The  Court:     They  did  issue  them,  didn't  they? 

Mr.  Jordan:  They  did  issue  on  his  personal  in- 
demnity in  December.  Your  Honor  will  bear  in 
mind  that  they  issued  this  voting  trust  certificate 
for  lost  shares  in  the  spring  of  1940,  or  in  June,  to 
be  exact,  on  Dr.  Behneman 's  personal  indemnity 
bond,  but  in  December,  after  the  sale  and  the  money 
had  come  in  they  required  a  corporate  surety  bond. 

The  Court:  I  do  not  see  how  that  would  be  ma- 
terial. I  do  not  see  how  it  is  going  to  be  helpful 
to  the  Court.  Here  is  [551]  a  long  preliminary  ex- 
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animation  for  the  purpose  of  asking  this  witness 
what  the  value  of  the  stock  is  on  a  certain  date.  Is 
that  it?  My  thought  is  that  you  ask  him  that  ques- 
tion. 

Mr.  Jordan:  Q.  Mr.  Mayman,  is  it  not  true 
that  on  this  occasion,  on  December  28,  1940,  that 
in  explaining  why  the  board  of  directors  required 
a  corporate  surety  bond  as  a  condition  of  paying 
Dr.  Behneman  his  dividend  on  these  150  shares  and 
giving  a  new  certificate  of  stock,  that  you  stated 
that  the  directors'  reason  for  demanding  a  surety 
bond  at  that  time  in  December,  1940,  as  a  prere- 
quisite to  the  issuance  to  Dr.  Behneman  of  the  new 
certificate  for  152  shares  of  stock,  and  of  the  pay- 
ment to  him  at  that  time  of  the  liquidating  dividend 
pa.yable  thereon,  was  that  the  stock  at  that  time, 
in  December,  1940,  had  a  definite  intrinsic  value, 
whereas  it  had  little  or  no  value  in  June,  1940,  and 
that  the  voting  trust  certificates  evidencing  the  152 
shares  was  issued  to  Dr.  Behneman  upon  his  per- 
sonal indemnity  bond? 

A.  No,  I  have  no  recollection  of  such  a  state- 
ment, at  all.  I  do  recollect,  I  think,  as  I  told  you  a 
moment  ago,  that  the  reason  that  I  gave  for  the 
insistence  of  the  surety  bond,  not  the  insistence,  but 
I  thought  that  the  reason  of  requiring  a  surety  bond 
w^as  now  that  the  stock  had  a  yevy  definite,  tangible, 
ascertainable  value,  and  making  no  comment  at  all 
about  the  previous  value  of  that  stock.  I  do  not  see 
how  I  could  have  made  the  statement  that  you  at- 
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tribute  to  me,  because  at  the  end  of  1939  the  stock 

did  have  value. 

Q.  The  fact  of  the  matter  is  that  the  company 
did  require  Dr.  Behneman  to  furnish  a  corporate 
surety  bond  as  a  condition  to  paying  him  the  first 
liquidating  dividend  and  delivering  the  new  cer- 
tificate, did  it  not?  A.     That  is  right. 

Q.  Mr.  Mayman,  the  Bank  of  California  was 
paid  the  first  liquidating  [552]  dividend,  was  it 
not,  on  the  shares  which  it  secured  on  or  about 
September  20,  1940,  from  the  Estate  of  Mary  Mc- 
Gum? 

A.  It  Avas  paid  the  Fresno  Land  Company,  the 
nominee  of  the  Bank  of  California. 

Mr.  Jordan:     I  think  that  is  all,  Mr.  Mayman. 

Mr.  Ferguson:     No  questions. 

Mr.  Jordan:  Plaintiff  Shores  and  Respondents 
Shores  and  Behneman  rest,  your  Honor. 


The  Court:     We  will  take  a  short  recess. 

(After  recess:) 

Mr.  Ferguson:  If  your  Honor  please,  prelim- 
inarily I  would  like  to  make  some  offers.  First  I 
would  like  to  offer  in  evidence  a  record  in  the  reor- 
ganization proceedings  under  77B.  It  is  on  file  here, 
but  I  wish  to  make  that  offer. 

The  Court:     Very  well. 
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Mr.  Ferguson:  In  that  connection,  I  desire  to 
call  the  Court's  attention  to  certain  specific  por- 
tions of  the  record  which  may  be  helpful.  I  might 
state  to  the  Court  in  explanation,  originally  your 
honor  referred  this  matter  to  Special  Master  Judge 
Beasly.  Several  hearings  were  had  before  Judge 
Beasly  which  are  fully  recorded;  the  proceedings 
were  had  on  October  22  and  October  28,  1935,  at 
which  time  Mr.  Byrne,  of  Byrne,  Lamson  &  Jordan, 
appeared  on  behalf  of  Dr.  Behneman  and  objected 
to  the  plan.  Judge  Beasly  indicated  his  view  upon 
the  matter,  but  died  before  a  formal  order  could 
be  made.  Subsequently,  Judge  Wyman  was  ap- 
pointed Special  Master,  and  a  further  hearing  was 
held  before  him  on  the  basis  of  the  transcript  of 
the  proceedings  before  Judge  Beasly,  and  addi- 
tional examination  before  Judge  Wyman.  In  so  far 
as  the  argument  of  the  law  and  of  the  facts  went 
before  Judge  Wyman,  it  was  Mr.  Byrne's  sugges- 
tion at  [553]  that  time  that  that  be  incorporated  in 
the  briefs,  and  those  briefs  are  on  file.  I  first  de- 
sire to  refer  to  these  portions  of  the  record. 

Mr.  Jordan:     Have  you  offered  the  record? 

Mr.  Ferguson:     Yes. 

Mr.  Jordan:     Has  it  been  admitted? 

The  Court:  I  will  admit  it.  I  do  not  see  any  ob- 
jection to  it.  It  is  before  the  court  anyhow. 

Mr.  Jordan:  I  do  not  see  that  there  is  any  rea- 
son to  introduce  it  in  the  record  in  this  case. 

The  Court:  There  mav  not  be.  I  will  admit  it 
anyhow.  The  record  in  the  reorganization  i)roceed- 
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ing  \\ill  be  considered  part  of  the  evidence  in  these 
cases  now  before  me. 

Mr.  Ferguson :  Does  your  Honor  wish  it  marked 
as  an  exhibit? 

The  Court:     No,  it  is  not  necessary. 

Mr.  Ferguson:  Referring  to  the  transcript  of 
the  proceedings  before  Judge  Beasly  now,  the  first 
portion  of  this  transcript  is  as  to  the  value  of  the 
stock.  The  Court  will  recall  that  Mr.  Jordan  was 
referring  to  the  value  of  some  $123  a  share  that 
the  stock  had  at  the  time  of  reorganization.  I  should 
like  to  refer  to  the  actual  proceedings  and  the  tes- 
timony taken  as  to  the  value  of  the  stock.  I  refer 
you  to  pages  24  and  25  of  the  trustee's  testimony, 
W.  R.  Bassick,  first.  There  had  been  preliminarily 
to  this  many  pages  of  discussion  as  to  the  value. 

The  Court :     Is  that  a  transcript  of  the  evidence  ? 

Mr.  Ferguson:  This  is  a  transcript  of  the  pro- 
ceedings. I  will  read  from  page  23,  if  your  Honor 
please. 

Mr.  Jordan:  Your  honor,  before  counsel  goes 
any  further,  inasmuch  as  Mr.  Bassick,  a  defendant 
in  this  matter,  has  not  been  present  during  this 
trial,  I  think  we  are  entitled  to  know  [554]  the 
materiality  as  to  the  issues  of  this  case  of  testimony 
that  was  taken  in  the  reorganization  proceeding:,  at 
the  time  that  the  fairness  and  possibilities  of  the 
plan  were  under  consideration. 

The  Court:  The  materiality  of  it  is,  it  is  testi- 
mony regarding  the  value  of  the  stock  at,  the  time 
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that  the  reorganization  proceedings  were  being  held 
before  Judge  Beasly.  It  seems  to  me  that  is  ma- 
terial, Mr.  Jordan. 

Mr.  Jordan:     Very  well,  your  Honor. 
Mr.  Ferguson:     This  is  on  cross-examination  by 
Mr.  Norton,  who  was  at  that  time  representing  Mr. 
H.  L.  E.  Meyer.  This  is  on  page  23. 

^^Q.  Are  you  acquainted  with  what  the  liqui- 
dation value  would  be  at  the  present  time  of 
that  Sunnyvale  property  and  all  the  machinerr^ 
and  other  items  covered  by  the  deed  of  trust 
securing  the  bond  issue?" 

^^The  Witness:— ^^ that  is  Mr.  Bassick''— I 
have  not  made  any  figures  for  liquidating  value 
of  the  property,  but  I  might  say  to  you  that 
I  have  had  25  years  of  experience  in  manufac- 
turing of  every  kind;  there  is  a  big  difference 
between  liquidating  value  and  a  going  business. 
As  a  going  business,  the  inventory  and  tools, 
fixtures,  are  a  very  important  part  of  the  bus- 
iness. In  liquidating  that  don't  mean  anything 
except  to  that  particular  business.  Take  a  big 
16-foot  planer,  or  mill  we  have  there,  with  a 
very  expensive  foundation;  that  foundation  is 
an  asset  when  it  is  a  going  business.  When  you 
come  to  sell  that  business  it  is  a  liability,  be- 
cause it  has  to  be  disposed  of.  It  is  a  detriment 
to  the  property.  In  my  judgment  there  is  no 
market  at  all  for  that  pro])erty  except  as  a 
going   business.    The    best   interests    of    every- 
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body  would  be  served  by  keeping  it  as  a  going 
business. 

^*Mr.  Norton:  My  idea,  my  client  insisted 
that  the  property  [555]  was  worth  a  half  mil- 
lion dollars,  which  would  be  quite  a  bit  larger 
than  the  amount  of  bonds  outstanding.  I  was 
wondering  how  much  less  than  half  a  million." 

Interpolating,  the  Court  will  recall  that  the 
accountant  that  Mr.  Jordan  put  on  the  stand 
testified  to  a  value  something  in  excess  of  that. 

^'A.  As  a  going  business  it  is  my  best  judg- 
ment it  is  not  worth  any\\'here  near  that.  As 
located  at  present,  it  would  be  worth  $100,000. 

''Mr.  Madison:  Q.  Turning  to  Exhibit  A, 
where  are  the  lands  covered  by  the  deed  of 
trust  and  other  property?  Does  that  come  into 
the  item  'Smmyvale  Plant'?  A.     Sunny- 

vale plant. 

''Q.  Seventeen  thousand  is  the  book  value? 
A.     Yes,  the  value  that  was  left  on  the  books. 

''Q.  Now,  the  buildings— Is  that  $102,000? 
A.     That  is  $102,000,  yes,  nearly  $103,000." 

Now,  he  testified  that  the  book  value  was  about 
$100,000. 

On   page  18,  the  same  witness,  on  direct  exam- 
ination, testified: 

''Q.  Can  you  say  what,  in  your  opinion,  iu 
a  general  way,  would  be  the  actual  value  of 
these   assets   with   the   corporation   as   a   going 
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concern?  A.     I  should  say  about  50  per 

cent.'' 

Now,  turning  to  page  51  of  the  same  transcript, 
and  this  is  the  testimony  of  Mr.  John  A.  Smiley, 
and  by  wa^^  of  explanation,  this  is  all  in  the  rec~ 
ord,  at  the  close  of  the  first  hearing,  and  after  Mr. 
Bassick's  testimony  with  regard  to  the  value  of  the 
plant,  there  was  a  suggestion  that  there  be  some 
independent  testimony  with  respect  to  the  value 
of  the  plant,  and  Mr.  Smiley  was  engaged  for  that 
purpose,  and  he  did  testify,  and  this  is  the  testi- 
mony given  by  him,  after  testifying  to  his  quali- 
fications, [556]  and  concerning  the  fact  that  he  was 
not  an  interested  party  in  the  employ  of  the  Joshua 
Hendy  Iron  Works.    This  is  on  page  51 : 

*^Q.  Mr.  Smiley,  I  realize,  of  course,  you 
have  had  a  very  few  days  to  examine  the  plant 
at  Sunnyvale,  but  have  you  been  able  in  that 
time  to  arrive  at  some  estimate  of  the  value 
of  the  Sunnyvale  properties  or  plant  of  l^he 
Joshua  Hendy  Iron  Works? 

'^A.  Yes,  I  have.  In  my  own  estimation, 
I  have  formed  an  opinion  about  what  the  prop- 
erty is  worth. 

^^Q.     Now,    looking    at    the    value    of    these 

properties,  first,  as  of  their  value  to  the  debtor 

as  a  going  concern.     Have  you  arrived  at  any 

value    of    the    property    as    a    going    concern? 

A.     I  have. 
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^'Q.  Will  you  state  briefly  to  the  court  what 
you  find  the  value  to  be,  in  your  opinion? 

^^A.  The  value  on  historical  basis,  less  de- 
preciation at  the  present  time,  $295,000. 

'^Q.     In  round  figures? 

*^A.     In  round  figures,  yes. 

^'Q.  Did  you  also  check  that  computation  by 
an  appraisal  of  the  values  of  the  properties 
as  a  going  concern  on  any  other  basis? 

^^A.  Yes,  I  took  the  same  figures  and  worked 
them  up  on  a  reproduction  cost  basis  and  de- 
preciated them,  and  arrived  at  a  figure  of 
$228,000.  That  was  only  to  check  the  reason- 
ableness of  my  first  figures. 

^^Q.  Now,  those  figures  are  estimates  by  you 
of  the  value  as  a  going  concern  of  those  assets 
to  the  debtor,  are  they?  A.     Yes. 

^^Q.  Would  the  same  figures  represent  their 
value,  the  value  of  the  assets,  if  the  plant  was 
to  be  broken  up  and  sold  at  the  present  time? 

^^A.     No. 

^^Q.  And  have  you  made  any  estimates  of 
the  break-up  value  or  liquidation  value  of  those 
assets  ? 

^^A.  Yes;  I  arrived  at  a  value  of  $92,000. 
That  is  the  Sunnyvale  plant  only,  not  San  [557] 
Francisco. 

'^Q.  We  understand.  You  have  prepared  a 
rough  recapitulation,  showing  the  items  at- 
tributed by  you  to  each  of  the  book  entry  items, 
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to  the  buildings,  land,  and  so  forth,  the  check- 
up of  those  figures,  have  you  noti 
^^A.     Yes,  I  have." 
If  your   Honor   please,   the   Court   will   find   in 
the  reports  of  Forbes  &  Company  in  more  detail 
the  basis  of  arriving  at  those  figures. 

Now,  turning  to  pages  46  and  47  of  the  same 
volume  of  the  transcript,  starting  with  the  words 
*'The  Master'^ — and  it  may  be  recalled  in  this  re- 
gard that  Judge  Beasly  originally  came  from  Santa 
Clara  County,  and  was  familiar  with  the  condi- 
tions in  that  locality. 

''The  Master:  A  fair  estimate  of  the  value 
of  that.  I  do  not  doubt  the  estimate  of  the 
trustee.  I  think  for  this  record  you  should  have 
a  fair  estimate  of  the  value.  I  could  name  some- 
body, but  I  do  not  want  to  do  so,  or  he  will 
expect  a  fee.  He  could  go  down  and  take  a 
week  or  more  and  charge  $10  a  day  and  the 
result  would  be  that  much  more  expense.  It 
seems  to  me  somebody  ought  to  have  him  come 
here  and  subject  himself  to  cross-examination 
so  they  can  convince  their  clients  as  to  the 
value  of  the  plant.  I  doubt  if  it  is  of  much 
value.  If  I  were  a  lawyer  facing  this  matter, 
I  w^ould  be  very  slow  to  accept  the  idea  that 
that  is  worth  much  down  there.  That  other 
plant,  when  it  was  built,  wa^  first  class  thirty 
years  ago.  It  has  been  standing  there  and  they 
never  have  been  able  to  dispose  of  it  for  any- 
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thing.  These  i)lants,  when  they  are  reorganized, 
or  when  they  are  sold  in  liquidation,  they  are 
found  to  be  in  the  position  where  some  person 
is  interested,  and  he  can  force  the  hand  of 
everybody  else  and  can  purchase  it/^  [558] 

Now  I  turn  to  page  39. 

Mr.  Jordan:  Mr.  Ferguson,  if  1  can  interrupt 
just  a  moment,  I  have  this  thought  in  mind.  This 
testimony  is  ])art  of  the  testimony  that  w^as  taken 
in  connection  with  this  reorganization  of  the  Hendy 
Company,  and  it  is  true  the  reorganization  matter 
is  one  of  the  consolidated  matters  before  your 
Honor.  However,  we  have  another  case  here,  the 
case  of  Shores  v.  Hendy  Realization  Company,  et 
al,  which  was  originally  a  plenary  suit  transferred 
to  this  court  from  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.  I  think,  obviously, 
this  type  of  testimony,  as  w^e  are  trying  that  case 
also,  would  not  be  material  or  admissible  in  that 
case.  And  your  Honor  also  will  bear  in  mind  that 
we  have  a  motion  to  dismiss  the  reorganization 
petition  upon  the  groimd  that  the  Court  has  no 
jurisdiction  over  the  subject-matter,  and  that  has 
never  been  ruled  upon.  And  I  would  like  to  ask 
that  the  record  show  an  objection  on  our  part  as 
to  the  materiality  of  all  of  this  type  of  testimony 
in  so  far  as  the  case  of  Shores  v.  Hendy  Realiza- 
tion Company,  et  al  is  considered. 

The  Court:  Your  objection  comes  a  little  late, 
it  seems  to  me. 
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Mr.  Jordan:  Then  I  will  object  from  this  point 
on. 

The  Court:  It  may  not  be  material.  I  do  not 
know  whether  it  is  material  or  not.  I  mean  in  the 
case  that  you  mentioned  it  may  not  be  material, 
at  all,  in  the  Shores  case.  Are  you  objecting? 

Mr.  Jordan:     I  object,  if  your  Honor  please,  to 
any  further  testimony  along  this  line  in  so  far  as 
the  case  of  Shores  v.  Henderson  Realization  Com- 
pany, et  al  is  concerned. 
The  Court:     Overruled. 

Mr.  Ferguson:  Now,  on  page  39,  there  is  a  dis- 
cussion, and  then  the  master  speaks,  and  in  this 
connection  this  controversy  [559]  is  had  with  Mr. 
Byrne,  of  the  same  firm  of  attorneys  representing 
Dr.  Behneman,  one  of  the  two  defendants  in  the 
petition,  who  urged  that  the  stockholders  could  not 
be  required  to  give  aw^ay  50  per  cent,  of  their  stock. 
^^The  Master:  It  is  conceded  here  that  this 
corporation  is  insolvent. 

^^Mr.  Pedder:     Absolutely  insolvent. 
^^The  Master:     Everybody  present  concedes 
the  insolvency? 

'^Mr.  Pedder:     Absolutely  busted. 
Mr.  Byrne:     I  think  it  is  busted.'' 


u 


Now,  turning  to  the  Master's  Report  to  your 
Honor,  which  is  Judge  Wyman's  report,  page  5 • 

Mr.  Jordan:  It  will  be  understood  that  my  ob- 
jection will  rim  to  this  entire  line  of  tesetimony  as 
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far  as  Shores  v.  Hendy  Realization  Company,  et 
al  is  concerned,  your  Honor'? 
The  Court:     Yes. 

Mr.  Ferguson:  The  Master's  Report  shows 
under  this  heading,  ^'Admissions  as  to  insolvency 
of  the  debtor'' — In  other  words  the  contention,  the 
Court  mav  recall,  was  to  the  effect  that  since  the 
debtor  was  hopelessly  insolvent  the  stockholders 
should  be  made  to  give  up  50  per  cent. 

'^  Admissions  as  to  insolvency  of  Debtor.  It 
also  will  be  noted  that  there  appears  in  the 
record,  page  39  of  proceedings  of  October  22, 
1935  the  following  admissions:  'The  Master: 
It  is  conceded  here  that  the  corporation  is  in- 
solvent ? 

"  'Mr.    Pedder:     Absolutely   insolvent. 
"  'The  Master:     Everybody  present  concedes 
the  insolvency? 

Mr.  Pedder:     Absolutely  busted. 
Mr.  Byrne:     I  think  it  is  busted'." 


Then   turning  to   page   7:    [560] 

"The  question  of  fact,  it  properly  may  be 
said,  is  self-determined.  In  other  words,  since 
it  has  been  conceded  by  all  that  the  corporation 
is  insolvent,  that  element  of  the  case  is  settled. 
Under  the  circumstances  it  appears  that  the 
Court  is  bound  to  proceed  upon  the  theory 
that  at  this  stage  of  the  proceedings  the  stock 
is  utterly  worthless." 


Gf?8 
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Then  the  Court  considers  it  at  some  length,  and 
I  will  point  out  that  in  paragraph  16  of  the  Order 
confirming  the  plan  and  the  Report,  the  Court  fol- 
lowed the  thought  of  the  Special  Master. 

Now,  before  I  pass  from  the  record,  although  I 
may  later  come  back,  it  may  be  helpful  at  this  time 
to  also  point  out  that  there  was  discussion  during 
the  time  that  the  plan  was  under  consideration  as 
to  whether  or  not  there  were  any  considerations 
such  as  now  urged  by  Mr.  Jordan  upon  the  right 
of  the  directors  to  distribute  the  stock  upon  re- 
habilitation, in  that  the  attorneys  took  the  abso- 
lutely opposite  position. 

Returning  again  to  Volume  1,  page  31,  Mr.  Byrne 
had  made  a  rather  long  statement,  I  won't  read  all 
of  it,  relating  to  the  constitutional  objections,  but 
in  summarizing  his  objection  to  confirming  the  plan 
he  said: 

*' Furthermore,  they  say  to  give  it  to  the 
board  of  directors  to  give  away  as  they  please 
for  the  successful  rehabilitation  of  the  com- 
pany's affairs.  All  right,  what  does  that  mean? 
I  asked  Mr.  Pedder,  who  is  attorney  here,  I 
said,  *Does  that  mean  when  it  is  on  a  dividend- 
paying  basis?  Does  that  mean  when  the  debts 
are  paid?  Is  that  a  condition?'  He  said,  'Oh, 
no,  that  is  to  give  it  away  at  any  stage  that 
they  want  to. '  We  say  that  there  is  no  considera- 
tion for  such  a  plan,  that  it  is  not  withm  the 
meaning  of  77B,  and  if  it  were  it  would  be  tak- 
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ing  [561]  away  one's  proi)erty  without  due 
process  at  law.  There  is  no  consideration,  what- 
ever, given  for  it/' 

Mr.  Byrne:  Just  a  moment.  There  was  no  such 
understanding  there  and  I  do  not  think  the  word- 
ing of  the  transcript  bears  out  any  such  statement. 
If  you  will  look  through  that  you  will  find  I  ob- 
jected to  it,  that  it  was  indefinite  as  to  what  it 
meant. 

Mr.  Ferguson:  I  will  submit  this  language,  and 
from  the  language  it  is  our  contention  that  it  shows 
it  was  Mr.  Byrne's  objection  to  the  plan  that  this 
language  constituted  no  bar  to  the  discretion  of 
the  board  of  directors  and  it  could  be  distributed 
at  any  time,  and  it  is  now  claimed  that  it  cannot 
be  distributed  as  a  reward  for  successful  manage- 
ment and  rehabilitation. 

The  Court:  Mr.  Ferguson,  w^hy  argue  the  mat- 
ter now"? 

Mr.  Ferguson:  On  page  37  Mr.  Byrne  again 
said: 

'^You  do  not  modify  the  right  of  stockholders 
by  taking  out  of  their  pockets  and  putting  into 
the  pockets  of  anybody  else.  Furthermore,  there 
is  no  condition  upon  which  these  people  are 
to  get  this  stock,  at  what  stage  of  the  game.'' 

That  was  his  contention  of  what  the  plan  meant 
at  that  time. 


700  Gladys  J/.  Shores  et  at,  vs. 

Now,  incidentally,  on  the  same  page  it  might  be 
of  interest  to  note  tlie  master's  comment,  in  the 
third  j^aragraph   from   the  bottom: 

^^The  Master:  Why  cannot  the  Court  ap- 
prove''— Just  before  that  the  Master  had  said: 

^^The  Master:  In  a  matter  of  this  kind,  has 
the  Bankruptcy  Court  authority  in  response  to 
a  plan  of  this  kind  that  is  consented  to  by  a 
sufficient  number  of  stockholders,  to  wipe  out 
some  of  the  stock?  I  am  s])eaking  of  common 
stock  certificates.  [562]  We  have  the  right  to 
do  that. 

^*Mr.  Byrne:     To  make  them  surrender? 

*^The  Master:     Yes,  cancel  it. 

^^Mr.  Byrne:  I  am  rather  inclined  to  think 
it  could  be  cancelled. 

^^The  Master:  Why  cannot  the  Court  ap- 
])rove  the  use  of  it  for  the  purpose  of  securing 
a  competent  management  and  paying  the  man- 
agers, instead  of  the  money,  paying  them  by 
delivering  stock  to  them?'' 

That,  by  way  of  interpolation,  we  contend  was 
done   in   this   case. 

There  was  no  extended  oral  argument  before 
Judge  Wyman  when  it  was  submitted  to  him,  but 
by  reason  of  the  fact  that  the  statements  of  coun- 
sel were  in  their  briefs,  I  desire  to  refer  to  that 
portion  of  it  which  expresses  their  contention.  This 
is    the    brief   of   Byrne,    Lamson    &    Jordan,    filed 
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January  6,  1930,  starting  on  page  5,  line  15. 

Mr.  Jordan:  If  your  Honor  please,  I  am  going 
to  object  to  Mr.  Ferguson  reading  a  brief  that  was 
filed  some  five  years  ago  in  a  matter  that  involved 
an  entirely  different  issue,  namely,  a  dispute  on  a 
plan  of  reorganization.  If  he  wants  to  argue  that 
in  this  case  later  on  that  is  his  privilege,  but  to 
read  argument  in  a  brief  filed  at  such  a  long  pe- 
riod of  time,  it  seems  to  me  is  not  evidence  in  this 
case,  and  should  not  be  permitted  in  the  record  as 
such. 

Mr.  Ferguson:     May  I  be  heard? 
The  Court:     Overruled. 

Mr.  Ferguson:  Starting  at  line  15,  page  5: 
'^Mr.  Byrne:  Here  we  have  a  plan  to  take 
away  50  per  cent,  of  the  shares  of  Harold  M. 
F.  Behneman  and  to  give  it  to  the  [563]  board 
of  directors,  which  it  is  obvious  will  be  en- 
tirely controlled  by  the  Bank  of  California,  a 
secured  creditor." 

The  Court:  You  are  not  contending  that  these 
are  admissions  by  a  party.  They  are  simply  to  show 
the  attitude  of  the  attorneys  at  that  time. 

Mr.  Ferguson:  To  show  what  they  thought  of 
the  plan  when  it  was  under  consideration  and 
adopted,  and  I  think  in  arriving  at  the  intention, 
that  is  important.  In  the  same  case  a  brief  was 
filed,  and  these  briefs  took  the  place  of  oral  argu- 
ment. A  brief  was  filed  by  the  secured  creditors, 
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ill  which  it  was  stated,  *  *  The  eonehisive  fact  is  that 
the  corjxiratioii  is  admitted  insolvent  and  the  stock- 
holders no  longer  have  any  equity  in  the  assets  of 
the  corporation. 

Mi\  Jordan:  1  am  going  to  make  the  same  ob- 
jection at  this  time  to  the  reading  of  tliat  brief 
as  well,  on  the  same  gromids. 

The  Court:  Overruled.  I  will  allow  the  reading 
of  it.  It  is  in  the  nature  of  argument,  there  is  not 
any  doubt  about  it,  that  is  undei^tood.  There  is 
no  admission  on  the  part  of  the  attorneys  that  1 
can  see,  from  anything  that  has  been  read  so  far. 
It  simph*  shows  what  the  attitude  was  during  that 
trial.  Of  course,  you  have  a  right  to  change  that, 
I  suppose. 

yiv.  Ferguson:  I  will  now  refer  to  the  report 
of  Judge  Wyman. 

Mr.  Jordan:  Is  that  the  last  report,  ^ir.  Fer- 
guson ? 

Mr.  Ferguson:  This  is  the  report  on  the  plan 
dated  February  19.  1936.  It  says  on  page  9: 

"Blimtly  put,  the  proposition  to  the  stock- 
holders is  thi^.  you  have  nothing  now  except 
some  worthless  stock.'- 

1  should  like  to  also  offer,  if  your  Honor  please, 
the  nuiuues  of  the  meetmg  of  the  board  of  direc- 
tors and  stoekholdei^ — I  think  there  is  danger  in 
having  only  isolated  portions  read  [564]  as  has 
been  done.  The  meeting  of  the  board  of  directors 
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with  respect  to  the  granting  of  the  option  has  been 
read,  but  it  has  not  been  pointed  out,  although 
there  is  in  evidence  a  copy  of  the  stockholders  meet- 
ing, pointing  out  that  before  the  voting  trustees 
permitted  or  authorized  the  sale  of  all  of  the  Sunny- 
vale assets  a  letter  of  intention  was  directed  to  all 
of  the  old  stockholders  and  no  objection  was  made. 

Mr.  Jordan:     What  kind  of  a  letter? 

]\li\  Ferguson :  It  is  set  forth  h\  the  minutes 
in  haec  verba.  It  is  m  evidence.  I  think  there  is 
danger  unless  the  full  minutes  are  read.  We  are 
verv  anxious  to  liave  the  court  know  exactlv  what 
was  done,  and  it  is  upon  that  basis  that  we  feel, 
and  only  upon  that  basis  can  a  fair  determination 
be  made. 

Mr.  Jordan:  To  which  we  object  on  the  groimd 
that  they  are  obviously  self-serving,  and  we  would 
have  no  opportunity  of  cross-examination.  Fiuther- 
more,  thev  are  entirelv  self-servino\  Thev  do  not  go 
to  prove  the  facts  stated  there.  We  are  entitled  to 
cross-examine,  and  you  can  put  somebody  on. 

Mr.  Ferguson:  I  will  withdraw  them  and  prove 
them  by  competent  eA'idence. 

Mr.  Jordan:  You  would  not  expect  us  to  accept 
as  tnie  everything  that  was  recited  in  the  minutes. 

Mr.  Ferguson:  Xo.  I  would  expect  you  to  agree 
that  these  were  the  minutes,  and  there  is  a  i)]-ima 
facie  presumption  that  the  minutes  correctly  set 
forth   the   proceedings   of   the   board   of   directors. 
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Mr.  Jordan:  I  know,  but  the  presumption  does 
not  go  to  the  extent  that  everything  stated  in  those 
minutes,  is  true. 

The  Court:  You  want  to  introduce  all  of  the 
minutes,  as  I  miderstand?  [565] 

Mr.  Ferguson :     That  is  correct. 

The  Court:  You  do  not  want  to  encumber  the 
record  with  all  of  the  minutes,  do  vou  ? 

Mr.  Ferguson:  No,  I  will  make  my  offer  in  the 
regular  way.   Mr.  Le^it,  will  you  take  the  stand  ? 


MORRIS  LEYIT, 

recalled  for  the  Defendants  and  Petitioners. 

Mr.  Ferguson :  Q.  You  have  already  been  swoni, 
Mr.  Levit  ?  A.     That  is  right. 

Q.  Mr.  Levit,  m  your  examination  by  Mr.  Jor- 
dan you  referred  to  conversations,  very  generally  to 
the  fact  that  you  had  had  some  conversations  witli 
Mr.  Moores  and  Mr.  Bassick  and  others,  with  respect 
to  your  compensation.  I  do  not  believe  you  went 
into  that  very  fully.  Can  you  tell  us  how  many  con- 
versations vou  had  with  Mr.  Moores,  or  Mr.  Bas- 
sick  ? 

A.  Well,  I  would  say  that  I  probably  discussed 
the  matter  with  Mr.  Bassick  twenty  times. 

Q.     Over  what  period  of  time  ? 

A.     Well,  from  the  time  that  the  reorganization 
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plan  was  first  jnit  into  effect  up  to  tlie  time  of  the 

sale. 

Q.     Where  were  those  conversations  held? 

A.     In  our  office  in  San  Francisco. 

Q.     Was  anybody  else  present,  do  you  recall? 

A.  I  think  Mr.  Hyland  ^vas  present  at  some  of 
the  conversations. 

Q.     AATiat  were  those  conversations? 

Mr.  Jordan :  Just  a  moment,  now,  I  think  in  the 
first  place  the  tme  and  place  of  the  conversations 
should  be  stated,  and  in  the  second  place  I  think 
any  conversation  of  that  sort  would  be  entirely  self- 
serving.  We  were  not  present,  and  we  certainly 
[566]  would  not  be  bound. 

Mr.  Ferguson :  If  your  Honor  please,  one  of  the 
allegations  of  our  petition  was  denied,  and  therefore 
put  in  issue  the  fact  that  these  officers  agreed  to 
work  at  substantially  less  than  the  compensation 
they  had  been  receiving,  and  the  reason  for  their 
so  agreeing  was  that  they  w^ere  promised  additional 
bonuses  in  cash  and  in  stock  for  so  w^orking.  I  think 
it  is  very  material  to  determine  whether  or  not  dur- 
ing the  five  years  they  performed  services  it  was  in 
reliance  upon  the  fact  that  they  would  be  i^iven 
bonuses  and  stock. 

The  Court:  I  think  the  first  part  of  Mr.  Jor- 
dan's objection  is  good,  that  is  to  say,  as  to  the  iden- 
tification of  the  time  and  jjlace. 

Mr.  Ferguson :     I  will  try  to  do  that,  too. 
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The  Court:     All  right,  the  objection  is  overruled. 

Mr.  Ferguson:  Q.  Can  you  tell  us  when  the 
first  conversation  was  held  ? 

A.  My  first  conversation  in  regard  to  comx^en- 
sation  with  Mr.  Bassick  was  almost  immediately 
after  he  came  in  as  a  receiver,  which  I  think  was 
in  1934 ;  he  called  me  into  his  office  and  told  me  that 
he  was  extremelv  anxious  that  I  should  stav  on  and 
assist  them  particularly  in  the  same  position  Ihat 
I  held  for  so  manv  years  before,  and  I  told  him 
that  I  was  not  at  all  sure  that  I  wished  to  do  that, 
for  the  reason  that  I  had  accepted  two  reductions 
in  salary  during  Mr.  Behneman's  receivership,  and 
I  felt  that  my  salary  should  be  reinstated  to  what 
it  was  originally.  He  said  if  I  felt  that  way  about 
it  he  just  felt  he  could  not  go  on,  that  he  wanted 
me  to  stay  there,  he  wanted  me  with  him,  and  he 
also  said  if  we  were  going  to  make  a  success  of  the 
business  there  would  probably  be  still  further  cuts 
in  salary,  but  he  assured  me  if  I  would  consent  to 
any  further  cut,  [567]  just  as  soon  as  the  business 
got  to  be  a  going  concern  and  we  were  again  sol- 
vent, that  he  would  personally  see  to  it  that  I  was 
(compensated  in  an  amount  sufficient  to  take  care  of 
all  oP  the  cuts  I  had  taken,  all  of  the  reductions 
in  salarv,  and  I  voluntarilv  consented  then  to  let 
him  cut  my  salary  another  hundred  dollars  a  month. 
T  do  not  remembei*  the  month  he  came  in,  but  I 
think  it  was  in  April  of  1934. 

Q.     It  was  in  March,  1934.  A.     In  March. 
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Q.  You  say  you  had  other  conversations  with 
him.    Can  you  remember  when  the  next  one  was? 

A.     Probably  a  year  after  that. 

Q.     That  would  make  it  in  March  or  April,  1935  ? 

A.     I  would  think  so,  yes. 

Q.     Where  was  that  conversation  held  ? 

A.  I  asked  him  if  he  could  see  his  way  clear 
to 

Q.     Where  was  this  conversation? 

A.  All  of  these  conversations  were  held  in  our 
San  Francisco  office,  mostly  in  Mr.  Bassick's  office. 

Q.  Was  anybody  else  present  at  this  conversa- 
tion ?  A.     Not  that  I  know  of. 

Q.     State  the  conversation,  please. 

A.  I  called  his  attention  to  our  previous  meeting 
in  regard  to  my  salary,  and  he  stated  that  matters 
had  not  progressed  so  that  anything  could  be  done, 
and  I  more  or  less  agreed  with  that,  too.  That  was 
prior  to  the  reorganization. 

Q.  Now,  did  you  have  any  other  conversations 
prior  to  that  ? 

A.  Well,  immediately  after  the  reorganization  I 
discussed  the  matter  with  him  again. 

Mr.  Jordan:  Just  a  moment,  as  far  as  any  con- 
versation after  the  reorganization — T  presume  that 
would  be  a  time  that  Mr.  Bassick  became  president 
of  the  company,  and  after  the  company  [568]  came 
out  of  the  77B  proceedings,  is  that  correct,  Mr. 
Ferguson  ? 
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Mr.  Ferguson :  I  do  not  imagine  it  would  be,  be- 
cause he  continued  to  be  trustee  for  some  number  of 
months  afterward,  and  if  it  was  immediately  after 
the  plan  was  confirmed  he  probably  still  was  trustee. 

Mr.  Jordan:  If  this  conversation  took  place  be- 
fore January  27,  1937  then  I  have  no  objection. 

A.  This  was  in  1936,  I  should  say,  it  was  imme- 
diately after  the  reorganization  plan  was  approved 
by  the  Court.  I  went  to  Mr.  Bassick  and  spoke 
to  him  about  what  my  participation  would  be  in 
the  stock  distribution,  that  is,  that  portion  of  tlie 
stock  which  was  to  be  reserved  for  the  main  em- 
ployees, and  he  told  me  that  it  would  be  very  sub- 
stantial whenever  the  time  came  that  the  company 
was  again  solvent  and  the  stock  was  distributed. 
After  that  time  I  talked  to  him  repeatedly  about  it, 
and  particularly  after  the  middle  of  the  year  1939, 
1  told  him  that  I  was  convinced  that  the  company 
was  solvent  at  that  time. 

Mr.  Jordan:  Just  a  mmute  now,  that  is  coming 
to  a  conversation  regarding  which  no  foundation 
has  yet  been  laid,  and  I  am  going  to  object  to  any- 
thing Mr.  Bassick  may  have  said  after  he  became 
president  of  this  company,  and  it  was  out  of  the 
77B  ])roceeding,  upon  the  groimd  that  no  founda- 
tion has  been  laid  to  show  that  Mr.  Bassick  had  any 
authority  to  make  any  representation  of  this  kriid 
on  behalf  of  the  corporation. 

The  Court:     That  was  after  reorganization? 

Mr.  Jordan:     After  the  company  had  come  out 
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of  reorganization  on  January  27,  1937,  when  your 

Honor  entered  the  final  decree. 

The  Court :  It  was  still  operating  under  the  plan, 
was  it  not  ? 

Mr.  Ferguson :     That  is  correct.  [569] 

The  Court:     Overruled. 

Mr.  Ferguson:  May  we  have  that  conversation 
which  you  say  was  in  the  middle  of  1939? 

A.  About  the  middle  part  of  1939  I  told  Mr. 
Bassick  that  I  felt  the  company  was  now  solvent, 
and  I  thought  a  stock  distribution  should  be  made 
at  that  time,  at  least  a  partial  stock  distribution, 
and  he  told  me  that  he  would  consult  with  the  board 
of  directors,  discuss  the  matter  with  them  fully,  and 
see  what  could  be  done.  I  had  repeated  conversa- 
tions with  him  after  that  up  to  the  time  of  this  sale. 
I  was  continually  assured  that  the  distribution 
would  be  made  just  as  soon  as  they  could  do  it,  or 
just  as  soon  as  the  directors  felt  that  it  was  the 
proper  time  to  do  it.  I  also  had  a  conversation 
with  Mr.  Moores,  who  was  vice-president  of  the 
company. 

Q.  Before  we  get  to  Mr.  Moores,  might  I  also  ask  in 
connection  with  any  of  your  conversations  with  Mr. 
Bassick  did  you  have  any  conversation  regarding 
cash  bonuses? 

A.  Yes,  I  had  a  conversation  regarding  cash 
bonuses. 

Q.     Can  you  fix  the  time? 

A.     As  soon  as  Mr.  Bassick  got  there,  which  was 
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ill  1934,  and  probably  once  or  twice  after  that,  be- 
fore the  reorganization.  Then  during  the  reorgani- 
zation I  received  a  cash  bonus  almost  every  year. 
It  was  always  known  that  I  was  to  be  compensated 
at  the  end  of  the  year  with  further  consideration 
than  my  salary. 

Q.  Now,  you  say  that  you  discussed  this  matter 
with  Mr.  Moores.  Did  you  discuss  it  with  him  once, 
or  more  than  once? 

A.  I  discussed  it  with  him  at  least  half  a  dozen 
times. 

Q.     Can  you  tell  us  when  the  first  time  was? 

A.  The  first  time  I  discussed  the  matter  with 
Mr.  Moores  was  immediatelv  after  the  reorganiza- 
tion  plan  went  into  effect. 

Q.     That  would  be  sometime  in  1936? 

A.     That  is  right.  [570] 

Q.     Where  was  that  conversation  held? 

A.     I  think  that  was  held  in  our  office. 

Q.     Who  was  present,  if  you  recall? 

A.     I  could  not  recall  who  was  present. 

Q.     What  was  the  conversation? 

A.  I  asked  him  to  explain  the  proposed  stock 
distribution,  and  he  gave  me  about  the  same  ex- 
planation that  Mr.  Bassick  did. 

Mr.  Jordan :  Just  a  moment,  if  your  Honor 
please,  I  think  we  should  have  the  witness'  recollec- 
tion of  the  conversation  that  took  place,  and  at  this 
time   I   am   going  to   renew  my   objection  that  no 
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proper  foundation  has  been  laid  to  show  Mr.  Moores 

had  any  authority  to  make  any  representation. 

The  Court:     Overruled. 

Mr.  Ferguson:  Q.  Be  as  specific  as  you  can, 
Mr.  Levit. 

A.  It  seems  to  me  I  met  Mr.  Moores  in  the  en- 
trance room  of  our  office;  he  came  in  to  see  Mr. 
Bassick,  who  was  busy,  and  we  had  a  discussion 
right  out  there,  and  he  assured  me  that  when  the 
proper  time  came  the  stock  would  be  distributed 
and  that  I  would  receive  a  substantial  amount  of 
it.  Then  after  the  middle  of  1939  I  had  several 
conversations  with  him  in  regard  to  it. 

Q.  Let  us  see  if  we  can  fix  the  time  a  little 
closer. 

A.  I  could  not  tell  you  definitely.  I  know  I 
talked  to  him  half  a  dozen  times  about  it,  but  I 
would  not  want  to  say  what  month  it  was,  or  where 
it  was.  I  talked  to  him  several  times  in  the  bank, 
I  talked  to  him  on  the  streets  when  I  would  meet 
him,  call  his  attention  to  the  fact  that  I  thought 
the  stock  should  be  distributed,  and  he  more  or  less 
agreed  with  it,  but  said  they  w^ere  not  quite  ready 
at  that  time  to  do  it,  it  would  be  done  later  on.  ['^^1  ] 

Q.  Anything  said  about  who  would  Q:et  it  wlien 
it  was  distributed? 

A.  No,  he  did  not.  He  told  me  I  would  receive  a 
susbtantial  amount  of  it,  but  T  did  not  know  who 
else  was  going  to  get  it. 
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Q.  In  any  of  your  conversations  with  Mr. 
Moores  did  you  mention  the  subject  of  cash  distri- 
bution as  well  as  stock  distribution  ? 

A.  I  remember  going  over  to  Mr.  Moores  and 
telling  him  I  had  received  a  cash  distribution,  and 
used  to  tell  him  I  appreciated  it  very  much,  also 
that  I  hoped  it  would  continue. 

Mr.  Ferguson :     That  is  all. 

Cross  Examination 

Mr.  Jordan:  Q.  I  think  that  the  first  conversa- 
tion of  the  tw^enty  or  thereabouts  conversations  that 
you  had  with  Mr.  Bassick  on  the  subject  of  your 
compensation,  Mr.  Levit,  took  place  in  1934;  that 
was  when  Mr.  Bassick  was  receiver. 

A.     Yes,  early  in  1934. 

Q.  And  then  at  that  time  he  told  you  he  wanted 
you  to  stay  and  he  assured  you  that  as  soon  as  the 
business  become  a  going  concern — I  think  those 
were  your  words — that  you  would  be  entitled  to 
and  would  receive  additional  compensation. 

A.     That  is  right. 

Q.  That  being  in  1934,  that  was  before  the  com- 
pany had  become  involved  in  the  corporate  reor- 
ganization proceeding  ? 

A.  That  was  during  the  receivership,  Mr.  Jor- 
dan. 

Q.  During  the  receivership,  the  State  receiver- 
ship? A.     That  is  right. 

Q.     So  that  the  compensation  that  was  promised 
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you  at  that  time  was  in  the  nature  of  cash,  was  it 

not?  A.     That  is  right. 

Q.  That  was  the  sole  thing  that  your  discussion 
had  reference  to?  A.     That  is  right. 

Q.  There  was  no  talk  at  that  time  that  you 
would  ever  receive  [572]  any  stock  under  the  cir- 
cumstances that  you  did  ultimately  receive  it? 

A.  That  is  right;  the  matter  of  stock  did  not 
come  up  until  the  development  of  the  reorganization 
plan. 

Q.  So  that  the  meeting  you  had  with  him  in 
1935,  in  March  or  April,  during  which  a  similar 
conversation  took  place,  only  dealt  with  the  subject 
of  additional  monetary  compensation? 

A.     That  was  in  March  or  April  of  w^hich  year? 

Q.     1935.  A.     That  is  right. 

Q.  And  then  the  next  time  you  met  or  talked 
to  him  about  this,  as  I  understand  it,  was  in  1936 — 
no, — I  believe  we  went  over  to  1939.  A.    Yes. 

Mr.  Ferguson:  No,  he  testified  immediately  fol- 
lowing the  plan  in  1936. 

Mr.  Jordan:  As  far  as  your  1939  conversation 
was  concerned,  you  told  Mr.  Bassick  that  you 
wanted  some  of  these  2212%  shares  of  stock  held  by 
the  trustees?  A.     Yes. 

Q.  And  Mr.  Bassick  represented  to  you  that  you 
would  get  that  stock  as  soon  as  the  proper  time 
came — I  believe  those  were  your  words  as  I  wrote 
them  dowTi — as  soon  as  the  proper  time  arrived  for 
the  board  to  distribute  them. 
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A.  Something  to  that  effect,  yes;  he  said  he 
would  take  it  up  with  the  board  of  directors. 

Q.  Did  he  tell  you,  in  making  that  statement, 
elaborate  on  what  he  considered  to  be  the  proper 
time?  A.     No. 

Q.  Or  what  the  board  considered  to  be  the  proper 
time  ?  A.     No,  he  did  not. 

Q.  You  had  a  talk  also  with  Mr.  Moores  shortly 
after  the  plan  went  into  effect  at  the  office  ? 

A.     Yes. 

Q.  And  Mr.  Moores,  according  to  your  testi- 
mony, also  assured  vou  that  at  the  proper  time  vou 
would  have  some  of  this  stock  [573]  in  a  proper  or 
substantial  amount? 

A.     In  a  substantial  amount. 

Q.  Did  Mr.  Moores  tell  you  at  that  time  what 
he  considered,  or  what  the  board  of  directors  con- 
sidered would  be  a  proper  time  ? 

A.     No,  that  was  not  discussed  with  him. 

Q.  In  1939  you  had  another  talk  with  Mr. 
Moores  and  at  that  time  he  told  you  upon  your  in- 
quiry about  the  stock  that  the  board  was  not  quite 
ready  ? 

A.  He  said  they  were  not  ready  to  make  the  dis- 
tribution at  that  time. 

Q.     Did  he  say  when  they  would  be  ready? 

A.  He  did  not  mention  any  definite  time,  he  said 
it  would  be  done  just  as  soon  as  they  thought  it 
could  be  done,  but  he  did  not  sav  when  it  would  be. 
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Q.  He  did  not  tell  you  under  what  circumstances 
the  board  would  consider  it  proper  for  it  to  dis- 
tribute the  stock?  A.     No,  he  never  told  me. 

Q.  Now,  you  told  us  about  all  the  conversations 
that  you  had  on  the  subject  of  distribution  of  the 
stock  to  yourself? 

A.  Well,  I  have  only  told  you  about  the  conver- 
sation that  I  had  with  the  other  members  of  the 
company,  but  the  matter  was  discussed  with  other 
persons  that  are  members  of  the  organization. 

Q.  My  question  was  not  properly  termed.  What 
I  had  in  mind  was  you  have  told  all  of  the  conver- 
sation that  you  had  with  any  officers  or  directors 
of  the  company  with  respect  to  issuing  st^ck  to 
you? 

A.  In  so  far  as  I  can  remember.  I  know  I  had 
very  frequent  conversations  with  regard  to  it. 

Q.  Those  conversations,  to  the  best  of  your  rec- 
ollection, all  took  place  in  the  company's  office? 

A.  No.  The  conversations  with  Mr.  Bassick 
took  place  in  the  office  of  the  company. 

Q.    And  Mr.  Moores? 

A.  Once  or  twice  with  Mr.  Moores  in  the  [574] 
company's  office,  several  times  in  his  office  in  tlie 
Bank  of  California,  and  I  think  on  one  occasion  I 
met  him  on  the  street  and  discussed  it  with  him. 

Q.  J>ut  those  meetings  were  casual  meetings,  in 
the  sense  that  you  meet  and  discuss  this  subject, 
is  that  correct? 
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A.  No.  I  went  particularly  to  see  him  on  a/most 
of  these  occasions  to  discuss  the  matter  with  him. 

Q.  Let  me  ask  you  this:  Did  you  ever  appear 
before  the  board  of  directors  of  the  Hendy  Com- 
pany at  a  formal  board  meeting,  for  the  purpose 
of  discussing  with  the  board  a  distribution  to  you 
of  any  of  the  stock  ? 

A.  No,  I  did  not.  I  was  entirely  willing  to  leave 
it  to  Mr.  Bassick  and  Mr.  Moores. 

Mr.  Jordan :     That  is  all. 

The  Court:  We  will  continue  the  trial  until 
tomorrow  morning  at  10:00  o'clock. 


(An  adjournment  was  here  taken  until  tomorrow, 
Thursday,  September  25,  1941.)  [575] 


Thursday,  September  25,  1941—10:00  o'clock  A.M. 

The  Court :  You  may  proceed  in  Shores  v.  Hendy 
Realization  Company. 

Mr.  Ferguson:  Yes,  your  Honor.  Mr.  Hyland, 
will  you  take  the  stand  ? 

E.  M.  HYLAND, 

recalled  for  Defendants  and  Petitioners. 

Mr.  Ferguson:  Q.  Mr.  Hyland,  you  have  been 
sworn  before  ?  A.    Yes. 

Q.  In  your  examination  by  Mr.  Jordan  you  re- 
ferred brieflv  to  the  fact  that  vou  had  had  various 
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conversations  with  Mr.  Moores  and  Mr.  Bassick  re- 
garding your  compensation  as  an  employee  of  the 
company,  and  as  an  officer.  Will  you  tell  us  when 
the  first  of  those  conversations  was  had,  and  with 
whom  ? 

A.  The  first  conversation  was  with  Mr.  Bassick 
at  the  Sunnyvale  plant  in  the  early  part  of  1936, 
prior  to  the  reorganization  plan,  at  which  time  he 
discussed  with  me  various  phases  of  the  plan,  and 
said  that  the  work  would  include  certain  stock  con- 
siderations for  the  managing  directors  of  the  com- 
pany. Then  later,  I  would  say  in  December  of  1936, 
w^e  again  discussed  the  matter,  and  I  wanted  to 
know  whether  or  not  I  was  to  be  included  in  that, 
and  he  assured  me  that  I  was  to  be  included  as  one 
of  those  who  received  the  stock.  In  1937  I  again 
discussed  the  matter  with  Mr.  Bassick,  in  a  general 
way,  and  he  again  told  me  that  the  stock  ultimately 
w^ould  go  to  the  employees,  which  included  myself. 

In  the  early  part  of  1938  I  went  to  Mr.  Bassick 
and  told  him  I  had  been  offered  another  position 
in  the  East  Bay  District  to  manage  a  plant,  and 
the  salary  at  that  time  was  to  be  greatly  [576]  in- 
creased over  what  I  was  getting  from  the  firm,  and 
asked  him  his  advice,  and  he  assured  me  that,  he 
advised  me  to  stay  with  the  company,  because  he 
thought  that  things  would  look  up,  and  the  pros- 
pects at  the  plant  were  good,  and  said  that  if  I 
would  stay  with  the  company  he  was  sure  I  would 
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be  well  taken  care  of,  and  would  not  lose  anything. 

And  that  same  year,  about  December 

Q.     Was  that  1937  ? 

A.  1938.  In  December  of  1938  I  was  in  Denver 
on  firm  Inisiness,  and  was  again  approached  ])y 
another  company  that  was  doing  business  in 
Denver,  a  large  manufacturing  company,  and  they 
wanted  to  oi)en  u])  a  branch  on  the  coast,  ])articu- 
larly  in  San  Francisco  or  the  East  Bay,  and  the 
ju'esident  of  the  company  at  that  time  offered  me 
a  real  interest  in  the  new  company,  as  well  as  a 
substantial  salary. 

Q.  When  vou  sav  a  substantial  salarv,  vou  mean 
an  excess  in  the  salary  you  were  getting  here? 

A.  Yes.  In  fact,  he  offered  me  $12,000  a  year, 
and  I  was  quite  impressed  with  that  offer,  and  I 
left  the  impression  that  I  would  accept  it,  althougli 
I  said  I  wanted  time  to  think  it  over,  and  I  tlien 
talked  it  over  with  Mr.  Bassick,  and  he  again  as- 
sured me  that  he  had  been  in  conference  with  the 
various  members  of  the  board  of  directors,  and 
they  all  felt  that  we  were  making  real  progress, 
and  that  I  would  not  lose  anything  by  staying  witji 
the  company,  and  that  I  was  needed  in  tliat  ])()8i- 
tion  of  running  the  plant.  I  took  the  mattei*  under 
advisement,  and  then  went  to  see  Mr.  Moores,  at 
the  Bank  of  California,  and  he  also 

Mr.  Jordan:  Pardon  my  interru])tion,  but  when 
was  this?  A.     About  December,  1938. 

Q.     The  end  of  December,  1938? 
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A.  Yes,  I  asked  Mr.  Moores'  advice  [577]  chen, 
of  the  Bank  of  California,  and  he  spoke  very  en- 
couragingly of  the  prospects  of  the  company,  and 
while  he  did  not  ask  me  to  stav  he  felt  that  I  would 

ft/ 

not  be  losing  money  by  remaining  with  the  company. 

The  Court:  Q.  You  had  l^een  with  The  Joshua 
Hendy  Company  how  long"? 

A.  I  had  been  with  the  company  thirty-three 
years.  I  started  just  after  I  got  out  of  college,  and 
I  went  through  the  various  phases  of  the  plant,  as 
a  machinist,  and  in  the  foundry,  and  through  the 
various  positions.  In  1939  and  1940  I  had  various 
conversations  Avith  Mr.  Bassick,  because,  frankly,  I 
wanted  to  have  the  assurance  and  bring  it  more  or 
less  up  to  date,  that  I  was  going  to  be  properly  com- 
pensated, because  I  was  working,  and  working  hard, 
at  a  very  low  salary,  and  I  did  not  want  to  go  on 
without  that  assurance,  and  I  kept  bringing  this 
matter  up  numerous  times.  In  fact,  Mr.  Bassick 
wrote  me  letters  confirming  our  conversations,  that 
I  would  be  properly  taken  care  of,  and  I  kept  those 
letters,  and  in  fact  last  night,  I  looked  for  them,  and 
I  have  filed  them  so  carefully  that  I  could  not  even 
find  them  myself.  I  still  think  I  can  locate  them  on 
further  search. 

Mr.  Ferguson:  Q.  You  mentioned  that  in  the 
first  one  or  two  conversations  the  distribution  of 
stock  was  mentioned.  In  the  subsequent  conversa- 
tions was  stock  mentioned? 

A.     Yes,  stock  was  always  the  main  considera- 
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tion;  there  was  no  direct  promise  of  any  cash,  but 
the  inference  was  that  we  would  receive  the  stock 
as  the  equivalent,  so  that  the  salary  would  be  prop- 
erly adjusted. 

Q.  Now,  you  referred  to  a  conversation  with  Mr. 
Moores  in  December,  1938,  about  distributing  stock. 
Did  you  have  any  conversation  with  Mr.  Moores 
prior  to  December,  1938? 

A.  Yes.  I  believe  my  first  conversatio]i  with  Mr. 
Moores  was  in  the  latter  part  of  [578]  1936.  I  liad 
been  approached  by  a  member  of  the  Hendy  family 
to  purchase  some  stock,  and  I  went  to  Mr.  Moores 
to  ask  him  his  opinion  as  to  the  value  of  that  stock, 
and  he  told  me  that  as  of  that  date  it  had  no  value, 
and  he  advised  against  paying  anything  for  it,  and 
as  a  result  I  did  not  purchase  the  stock. 

The  Court :     Q.     When  was  that  ? 

A.  That  was  in  the  latter  pai*t  of  1936,  several 
months  after  the  reorganization.  I  also  approached 
Mr.  Moores  in  the  early  part  of  1938,  when  I  had 
the  East  Bay  offer,  and  he  then  mentioned  that  the 
stock  would  be  distributed  and  I  would  receive  my 
share  at  the  proper  time.  He  never  at  any  time  com- 
mitted himself  as  to  the  quantity,  or  when  the  stock 
would  be  distributed.  I  also  talked  with  Mr.  Moores 
on  more  than  one  occasion  in  1939  and  1940,  I  do 
not  remember  the  date,  frankly,  but  I  was  never 
discouraged  from  the  fact  that  I  would  receive  my 
stock,  and  he  expressed  himself  on  one  occasion  that 
the  members  of  the  board  of  directors  were  jointly 
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in  favor  of  the  progress  that  had  been  made,  and 
that  I  would  be  properly  rewarded.  In  1939  Mr. 
Price,  also  a  member  of  the  board  of  directors, 
called  at  the  plant  and  looked  over  the  work  in 
progress,  and  expressed  himself  as  being  highly 
pleased  with  the  progress  that  had  been  made. 

Mr.  Ferguson :  Q.  Do  you  recall  any  other  con- 
versations to  which  you  did  not  testify? 

A.  No,  I  think  that  that  covers  the  principal 
conversations. 

Q.  Now,  you  mentioned  last  night  searching  for 
some  correspondence  that  you  had  with  Mr.  Bas- 
sick.  As  a  matter  of  fact,  I  asked  you  prior  to  that 
to  see  if  there  was  some  corporate  correspondence? 

A.     Yes,  and  I  again  looked  last  night. 

Q.  At  that  time  you  found  one  of  the  letters, 
although  you  told  [579]  me  there  was  more  than 
one — but  there  was  one  you  could  find? 

A.     That  is  right. 

Mr.  Jordan:  Are  you  going  to  offer  the  letter? 

Mr.  Ferguson:  As  soon  as  he  identifies  it. 

Q.  I  hand  you  a  document  dated  October  13, 
1937,  and  ask  you  if  that  is  one  of  the  letters  that 
you  did  find.  A.     Yes,  it  is. 

Q.  That  was  received  by  you  on  or  about  the 
date  it  bears  date?  A.    Yes. 

Mr.  Ferguson :  If  your  Honor  please,  I  now  offer 
this  letter  in  evidence  as  Petitioner's  Exhibit  next 
in  order. 

Mr.  Jordan:  I  will  object  to  the  introduction  of 
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this  letter  in  evidence  upon  the  gromid  that  it  is 
self-serving  and  hearsay;  we  have  no  opportunity 
to  examine  Mr.  Bassick;  and  upon  the  further 
ground  that  there  has  been  no  foundation  laid  to 
show  that  Mr.  Bassick,  presumably  writing  this 
letter  as  president  of  the  company  in  October,  1937, 
had  any  authority  from  the  board  of  directors  to 
make  any  commitment,  or  promise  to  Mr.  Hyland. 

The  Court :  It  has  been  testified  to  the  effect  that 
this  matter  was  discussed  before  the  directors. 
When  I  say  "this  matter,"  I  am  not  referring  par- 
ticularly to  any  compensation  to  this  witness,  but 
to  the  distribution  of  stock  to  employees,  etc.  Let  mo 
see  the  letter. 

Mr.  Jordan:  There  has  been,  I  believe,  testimony 
that  there  was  this  discussion  between  various  di- 
rectors, but  I  do  not  believe  there  is  anv  testimoi^v 
of  a  formal  discussion. 

The  Court:  What  is  your  reply  to  the  objection, 
Mr.  Ferguson? 

Mr.  Ferguson:  My  reply  is  this,  if  your  Honor 
please,  that  Mr.  Bassick,  who  was  president  of  the 
corporation,  had  authority,  [580]  and  I  think  tliat 
was  within  the  implied  powers  of  the  president  to 
discuss  the  matter,  and  there  has  been  testimc^iiy, 
as  the  Court  pointed  out,  that  the  board  of  direc- 
tors informally  discussed  this  matter. 

The  Court:  What  is  the  date  of  that? 

Mr.  Ferguson:  October  13,  1937.  Tf  your  Honor 
l^lease,  it  is  alleged  in  the  petition  that  under  the 
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plan  of  March  24,  1936,  this  stock  was  to  be  dis- 
tributed to  the  managing  officers. 

The  Court:  The  plan,  itself,  provides  that  the 
stock  shall  be  distributed  by  the  board  to  the  man- 
aging officers  as  a  reward  for  successful  rehabilita- 
tion of  the  company's  affairs.  The  objection  is  over- 
ruled. 

Mr.  Ferguson:  If  your  Honor  please,  in  view  of 
the  fact  that  the  court  looked  at  the  letter,  may  it 
be  deemed  read? 

The  Court:  Yes. 

(The  letter  was  marked  **  Respondents'  Ex- 
hibit A.") 

Mr.  Ferguson:  Q.  Now,  Mr.  Hyland,  also  in 
Mr.  Jordan's  examination  you  referred  to  the  fact 
that  you  had  been  a  great  many  years  with  the 
plant  and  during  the  period  involved  subsequent  to 
reorganization  were  plant  superintendent,  also  bore 
the  title  ^^Vice-president  in  charge  of  manufac- 
ture." Can  you  tell  us  whether  the  condition  of  the 
plant  at  the  time  that  the  plan  of  reorganization 
went  into  effect  was  the  same  as  the  condition  of 
the  plant  at  the  time  that  the  ])]ant  was  sold? 

Mr.  Jordan:  I  think  that  question  is  too  indefi- 
nite, and  that  it  probably  calls  for  the  o])ini()n  and 
conclusion  of  this  witness. 

The  Court:  He  is  qualified  to  testify.  He  surely 
must  know  something  about  it. 

Mr.  Jordan :  I  have  no  doubt  about  that,  but  T  am 
merely  point-  [581]  ing  out  to  your  Honor  that  the 
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word  ^^ condition",  I  do  not  know  exactly  what  that 

means. 

The  Court:  You  mean  2)hysical  condition? 

Mr.  Ferguson:  The  physical  condition. 

The  Court:  Verv  well. 

Mr.  Ferguson :  I  will  amend  the  question  and  will 
say,  ^^ physical  condition." 

A.  The  plant  as  of  1934,  when  Mr.  Bassick  took 
charge, 

Mr.  Jordan:  Just  a  moment,  I  think  the  question 
was  in  1936,  at  the  time  of  the  plan  of  reorgani- 
zation. 

A.     That  is  true. 

The  Court:  This  is  preliminary,  I  suppose? 

A.  That  was  just  preliminary,  in  1934.  May  I 
answer  it  that  way? 

Q.     Yes,  go  ahead. 

A.  In  1934  the  plant  was  in  a  deplorable  condi- 
tion. In  fact,  when  Mr.  Bassick  took  charge  there 
was  not  a  man  working  on  any  profitable  job  in  the 
organization.  It  was  simply  flat.  That  was  the  con- 
dition when  he  came  to  the  plant  for  the  first  time, 
all  of  the  tools,  when  I  say  ^^all  of  the  tools,"  I 
should  say  j^ractically  all  of  the  tools  were  so  run 
down  that  they  were  not,  capable  of  producing  any 
work  with  sufficiently  close  tolerances  to  meet  the 
customers'  requirements.  From  1934  until  1936 
some  ])rogress  was  made  toward  rebuilding  those 
tools  and  fixing  them  up,  but  there  was  very  little 
money  available,  therefore  not  much  progress  was 
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made.  When  the  reorganization  plan  became  effec- 
tive in  1936  we  really  started  in  then  to  overhaul 
the  plant  and  tools,  as  well  as  the  building,  and  I 
think  I  can  safely  say  that  90  per  cent,  of  the  ma- 
chine tools  in  that  plant  were  overhauled  and  the 
expense  charged  as  an  operating  expense  of  the 
plant,  and  also  the  buildings  were  [582]  in  such 
shape  that  they  were  really  unsafe  for  the  overhead 
electrical  cranes  to  travel  in  the  building,  and  neces- 
sitated reinforcing  the  building  as  well  as  the  foun- 
dation, all  of  which  expense  was  absorbed  as  oper- 
ating expense  of  the  plant. 

Mr.  Ferguson:  Q.  jSTotwithstanding  that  a  sub- 
stantial part  of  it,  as  you  have  indicated,  was  re- 
stored as  an  operating  expense,  it  would  not  in- 
crease the  capital  stock  assets,  I  mean  things  that 
were  actually  capitalized,  I  mean  some  major  items 
of  machinery  that  w^ere  added? 

A.     That  is  true. 

Q.    Will  you  describe  those,  briefly? 

A.  Well,  referring  particularly  to  the  tools  that 
were  charged  to  capital  assets? 

Q.  Yes,  I  believe  the  books  will  reflect  that  some 
improvements  to  which  you  referred  were  capital- 
ized, although  the  bulk  of  it  was  not. 

A.  Well,  I  do  not  think  I  am  in  a  position  to 
say  just  what  tools  were  charged  to  capital  assets, 
because  I  did  not  have  anything  to  do  with  the 
bookkeeping,  but  I  do  know  that  T  passed  on  the 
expense,  both  of  labor  and  material  of  rebuilding 
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and  rei)airing,  and  I  know  they  were  charged  to 

operating  expense  of  the  plant. 

The  Court :  Were  any  new  tools  furnished  ? 

A.  Yes,  we  purchased  three  machine  tools,  one 
for  a  screw  machine,  a  7-foot  drill  press,  and  a  very 
large  vertical  boring  mill;  it  was  a  very  expensive 
tool,  and  w^as  necessary  to  secure  other  work  that 
we  had  in  prospect. 

Mr.  Ferguson:  Q.  Do  you  know  wliat  the  cost 
of  those,  the  drill  press  and  the  screw  machine,  etc., 
was,  have  you  any  idea  ? 

A.  I  have  an  idea,  but  I  am  afraid  it  would  bo 
so  approximate 

Q.  Your  theory  is  that  the  books  would  l)e  better 
evidence  in  that  respect? 

A.     I  would  rather  leave  it  to  the  books. 

Q.  One  further  question :  Do  I  understand,  then, 
from  your  tes-  [583]  timony,  that  the  physical  con- 
dition of  the  plant  at  the  time  of  the  sale  in  1940 
was  substantially  improved  from  that  which  existed 
at  the  time  the  plan  was  confirmed  in  1936? 

A.  Yes.  I  intended  to  cover  that  bv  mv  ex- 
planation. 

Q.     I  think  you  did.  That  is  all.       ' 

The  Court :  Did  I  understand  vou  to  sav  vou  were 
the  manager  of  the  plant  ? 

A.  Yes,  I  was  considered  as  plant  manager  and 
vice-president,  of  manufacture. 

Q.  As  plant  manager,  were  you  at  the  plant  all 
tlie  time? 
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A.  All  the  time  with  the  exception  of  occasional 
trips  where  mechanical  knowledge  was  needed. 

Cross  Examination 

Mr.  Jordan:  Q.  Mr.  Hyland,  I  think  that  the 
first  conversations  that  you  testified  to  mth  Mr. 
Bassick,  regarding  your  compensation,  took  place 
at  the  Sunnyvale  plant  sometime  early  in  1936,  or 
before  the  confirmation  of  the  plan  of  reorganiza- 
tion on  March  24,  1936. 

A.  I  do  not  think  that  I  referred  particularly 
to  any  compensation  early  in  1936.  I  believe  that 
what  I  intended  to  convey  was  that  Mr.  Bassick  ex- 
plained to  me  then  that  the  plan  was  then  being 
started  for  the  reorganization,  and  it  provided  for  a 
stock  distribution.  Perhaps  I  did  not  make  myself 
perfectly  clear  on  that  point. 

Q.  That  was  the  contemplated  stock  plan  that 
was  to  be  incorporated  in  the  plan  of  reorganization 
if  it  was  confirmed  by  the  court  1 

A.     That  is  right. 

Q.  Now,  just  so  we  will  have  the  continuity  of 
this  matter,  you  w^ent  back  to  1934  and  described 
the  condition  of  the  plant  at  that  time,  and  of 
course  you  had  been  with  the  company  for  many 
years  up  to  that  point.  What  was  your  salary  per 
month  in  1934? 

A.  I  think  I  previously  testified  that  I  was  not 
[584]  positively  sure,  but  when  I  vcent  in,  when  Mr. 
Bassick  came  in  in  1934,  approximately  A]:>ril,  I 
agreed  to  take  a  salary  equivalent  to  what  I  was 
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getting  as  assistant  plant  manager  before  that  time, 
working  part  time;  in  other  words,  I  had  pre- 
viously, on  account  of  the  condition  of  the  plant, 
onl}^  been  working  part  time,  for  which  I  received 
approximately  $250  a  month,  and  I  agreed  to  con- 
tinue on  as  manager  of  the  plant  as  the  same  rate 
that  I  had  been  getting  just  prior  to  that  date. 

Q.  Between  1934  and  1936,  did  you  receive  in- 
creases in  salary  over  the  $250? 

A.  My  memory  is  not  very  clear  on  that,  except 
my  impression  that  I  did  receive  some  very  small 
increase,  but  I  don't  remember  just  what  that  was. 

Q.  Now,  will  you  tell  us  the  maximum  salary 
that  vou  ever  had  received  from  The  Joshua  Hendv 
Iron  Works  prior  to  March  24,  1936? 

A.  I  can  tell  vou  onlv  so  far  as  I  have  received 
monthly,  and  that  was  $350,  plus  additional  bonuses 
that  I  frankly  have  no  knowledge  now  of,  just  how 
much  they  amounted  to. 

Q.  Could  you  make  an  approximation  of  what 
they  amounted  to,  the  average  of  the  entire  five 
years'  period,  a  month? 

A.  I  would  rather  average  that,  but  this  is  only 
a  guess,  you  understand — I  would  think  they  would 
average  an  increase  of  about  $1000  or  $1200  a  year. 

Q.  So  that  would  have  been  your  top  salary 
prior  to  March,  1936,  an  average  inclusive  of 
bonuses  and  salary  of  between  $400  and  $450  a 
month?  A.     I  would  think  that,  yes. 

Q.     1'hat,  of  course,  was  not  continuously  prior 
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to  March,  1936,  by  any  means,  because  you  testified 

in  1934  you  were  receiving  $250. 

A.  That  is  right,  but  you  understand  that  prior 
to  1934  I  was  not  plant  manager,  I  held  lower 
positions. 

Q.  I  also  imderstand  that  you  had  never  been 
employed  by  any  other  [585]  company  during  your 
work  life,  practically,  than  The  Joshua  Hendy  Iron 
Works?  A.     That  is  right. 

Q.  Now,  in  December,  1936,  you  again  discussed 
this  matter  of  compensation  wdth  Mr.  Bassick,  and 
Mr.  Bassick  said  that  you  would  be  included  among 
those  who  would  receive  stock?  A.     Yes. 

Q.  And  that  was  after  the  plan  had  been  con- 
firmed, of  course,  by  some  months?  A.    Yes. 

Q.  Now,  at  that  time  did  he  tell  you  when  you 
could  expect  to  receive  that  stock,  or  make  any 
definite  commitment,  or  was  it  merely  an  assurance 
in  effect,  that  at  some  future  time  if  the  stock  was 
distributed  you  would  be  taken  care  of? 

A.     That  was  the  extent  of  the  promise. 

Q.  But  as  I  understood  your  testimony  there 
was  a  definite  assurance  aroimd  the  end  of  Decem- 
ber, 1936,  that  at  a  future  date  the  stock  would  be 
distributed  ? 

A.  I  would  hardly  like  to  go  as  strong  as  that.  I 
think  as  early  as  1936  the  promise  was  that  if  and 
when  the  stock  was  distributed  then  that  I  would 
receive  my  just  share;  I  do  not  think  it  was  ever 
definitely  promised  earlier  than  that. 
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Q.  At  that  time,  when  that  representation  was 
made  to  you  in  December,  1936,  when  you  were 
told  that  if  and  when  the  stock  was  distributed  that 
you  would  get  in  on  it  as  one  of  those  who  would 
be  entitled  to  distribution,  did  Mr.  Bassick  tell  you 
what  condition  the  company  would  have  to  reach 
financially  before  the  board  would  be  disposed  to 
distribute  that  stock? 

A.  I  do  not  think  that  angle  was  discussed.  I 
do  not  think  he  mentioned  that. 

Q.  In  other  words,  then,  as  I  understand  it,  Mr. 
Bassick  did  not  relate  to  you  any  circumstances  or 
conditions  which  would  have  to  occur  as  a  pre- 
requisite to  your  receiving  a  portion  of  [586]  this 
trustee's  stock?  A.     I  think  that  is  correct. 

Q.  You  said  that  in  December,  1936,  there  was 
only  this  when  and  if  promise,  and  you  said  at  some 
later  point  there  was  a  definite  promise,  assurance 
that  the  stock  would  be  distributed.  Do  you  now 
recall  the  approximate  date  when  that  positive  as- 
surance was  made  to  you  that  you  would  receive 
some  stock? 

A.  Well,  the  positive  assurance  came  in  1939 
and  1940,  but  as  early  as  December,  1938  Mr.  Bas- 
sick expressed  himself  as  very  favorably  inclined  to 
believe  that  there  would  be  a  distribution. 

Q.  He  expressed  himself  as  favorably  inclined, 
but  that  was  still  not  a  positive  assurance? 

A.  I  do  not  think  that  there  was  any  positive  as- 
surance in  1938. 
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Q.  Now,  in  1939  or  1940  who  made  you  the  posi- 
tive representation  that  you  would  receive  a  portion 
of  that  stock? 

A.     Both  Mr.  Bassick  and  Mr.  Moores. 

Q.  Now,  with  reference  to  1939,  will  you  state 
the  circumstances  under  which,  during  that  year, 
either  Mr.  Bassick  or  Mr.  Moores  positively  told 
you  that  you  would  receive  stock? 

A.  In  answer  to  my  direct  inquiry,  when  I  took 
the  matter  up  with  Mr.  Bassick  at  the  plant  on 
several  occasions,  and  I  would  not  want  to  point 
just  to  the  particular  month  or  just  the  occasion, 
it  happened  so  often,  that  the  matter  was  taken  up. 

Q.     This  was  in  1939? 

A.     In  1939  and  1940,  both. 

Q.  As  I  understand,  then,  you  were  positively 
assured  by  Mr.  Bassick  on  several  occasions,  both 
in  1939  and  1940,  that  you  would  receive  the  stock? 

A.    Yes. 

Q.     Or  at  least  some  portion  of  it? 

A.     Yes,  receive  some  portion  of  it. 

Q.  Did  he  ever  at  the  same  time  tell  you  when 
you  could  expect  to  receive  that  stock? 

A.     No,  he  did  not.  [587] 

Q.  Did  he  ever,  at  any  one  of  those  occasions, 
ever  tell  you  what  conditions  would  have  to  be  ac- 
complished or  what  financial  condition  the  com- 
pany would  have  to  be  in  before  it  would  be  ]^os- 
sible  for  you  to  receive  a  portion  of  the  stock  ? 

A.     No.  I  can  recall  now  that  in  the  conversa- 
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tions  with  Mr.  Bassick,  both  in  1939  and  1940,  he 
asked  me  to  have  patience,  that  he  wanted  me  to 
have  the  same  patience  and  confidence  in  the  board 
of  directors  that  he  had,  as  he  felt  certain  that  they 
w^ould  fully  live  up  to  their  promise  that  both  he 
and  I  would  be  proi)erly  taken  care  of. 

Q.  Summing  this  up,  as  I  imderstand  your 
answer  around  the  latter  part  of  1936  and  there- 
after you  did  receive  assurances  from  Mr.  Bassick 
and  Mr.  Moores  that  when,  as  and  if  the  board  de- 
cided to  distribute  this  stock  that  vou  would  receive 
a  portion  of  it?  A.     That  is  correct. 

Q.  And  that  in  1939  and  1940  there  were 
numerous  occasions  when  Mr.  Bassick  positively  as- 
sured you  that  you  would  participate  in  the  stock 
distribution,  but  did  not  tell  you  when  you  could 
expect  that  distribution,  or  what  circumstances 
would  have  to  take  place,  or  w^hat  would  have  to 
occur  before  the  distribution  would  be  made.  Does 
that  sum  it  up? 

A.  That  sums  it  up.  Mr.  Moores  also  made  this 
assurance  in  1939  and  1940. 

Q.  I  presume  that,  in  substance,  his  assurances 
were  of  the  same  character  as  Mr.  Bassick 's? 

A.     That  is  correct. 

Q.  But  Mr.  Moores  became  no  more  definite 
than  i\Ir.  Bassick  as  to  when  or  under  what  circum- 
stances you  could  expect  distribution? 

A.     That  is  right. 
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Q.  Now,  were  Mr.  Moores  and  Mr.  Bassiek  the 
only  members  of  the  board  with  whom  you  dis- 
cussed this  subject?  A.     Yes. 

Q.  And  I  take  it  that  you  never  appeared  at  a 
formal  board  meeting  [588]  of  The  Joshua  Hendy 
Iron  Works?  A.     Never  during  that  period. 

Q.  You  never  received  from  that  board  a  formal 
assurance,  either  verbally  or  written,  that  you 
would  at  some  future  time  receive  the  stock? 

A.  No,  I  felt  that  my  contact  in  all  of  those 
matters  was  with  Mr.  Bassiek,  as  President,  and 
Mr.  Moores,  as  Viccrpresident. 

Q.  I  think  you  said  something,  Mr.  Hyland, 
about,  in  these  conversations  with  Mr.  Moores  and 
Mr.  Bassiek  in  connection  with  these  assurances, 
that  the  stock  w^as  always  the  main  consideration  in 
your  mind:  is  that  correct? 

A.  That  is  correct.  However,  I  was  given  to 
understand  that  the  deficiency  in  the  salary  would 
be  properly  adjusted,  and  I  always  imderstood  that 
as  being  principally  through  the  distribution  of 
stock. 

Q.  You  were  then  considering  the  prospect  of 
the  distribution  of  the  stock  to  you  as  the  very 
primary  and  main  consideration  rather  than  the 
payment  of  additional  compensation  in  the  form  of 
money  ? 

A.  I  was  hopeful  of  the  stock  distribution  be- 
cause of  my  long  connection  with  the  plant,  and  T 
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wanted  to  be  a  substantial  owner  in  tjiat  organi- 
zation. 

Q.  You  felt  that  you  had  been  and  were  l)eing 
underpaid  for  your  services  during  the  period  fol- 
lowing the  confirmation  of  the  plan  and  the  time 
during  which  you  had  these  various  conversations 
with  Mr.  Bassick  and  Mr.  Moores? 

A.  I  did  not  onlv  think  it,  but  I  deiinitelv  knew 
it,  i)ecause  I  had  offers  of  a  position  where  I  could 
go  and  got  more  than  what  I  was  getting. 

Q.  But  notwithstanding  those  offers,  and  T  think 
one  amounting  in  1938  to  $12,000  a  year,  notwith- 
standing those  offers  you  nevertheless  stayed  on 
with  the  Hendy  Company  in  the  expectation  that 
you  would  some  day  participate  in  the  stock  dis- 
tri])ution?  [589] 

A.     That  is  correct,  stock,  or  cash,  or  both. 

Q.  That  is  your  answer,  even  though  you  have 
admitted  that  the  time  when  you  would  receive  the 
stock  was  indefinite  and  micertain,  and  the  amount 
of  stock  that  you  would  receive  was  indefinite  and 
uncertain  ? 

Mr.  Ferguson:  I  think  tliat  is  argumentative,  if 
your  Honor  please,  and  immaterial. 

The  Court:  Sustained. 

Mr.  Jordan:  Q.  It  is  true,  is  it  not,  ]\[r.  Hy- 
land, that  on  January  28,  1937,  your  salary  was 
established  by  the  board  of  directors  at  $400  a 
month,  was  it  not? 

A.  That  I  do  not  remember,  the  records  will 
show. 
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Mr.  Jordan:  Will  it  be  stipulated  that  is  a  factl 

Mr.  Ferguson:  If  that  is  what  the  answer  to  the 
interrogatories  shows  that  is  a  fact. 

Mr.  Jordan:  But  the  answer  to  the  interroga- 
tories does  not  list  it  month  by  month,  but  by  years. 

Mr.  Ferguson:  That  appears  to  be  correct,  Mr. 
Jordan. 

Mr.  Jordan :  In  any  event,  Mr.  Hyland,  it  is  true, 
and  if  you  cannot  remember  this  I  am  sure  that  we 
can  ge\  it  by  stipulation,  in  fact  I  think  it  is  al- 
ready in,  but  I  want  to  address  it  to  you:  You  had 
received  from  March  24,  1936  to  December  31,  1936 
$3500? 

A.    Yes. 

Q.  And  that  would  have  been  approximately 
$400  a  month  for  the  nine  months'  period.  You  did 
receive  for  the  year  ending  December,  1937  $4775? 

A.    Yes. 

Mr.  Ferguson:  That  is  so  stipulated,  Mr.  Jordan. 

Mr.  Jordan :  And  the  total  for  1938  $6000,  $6700 
for  1939,  and  $25,241.57  for  1940? 

Mr.  Ferguson:  Those  figures  are  all  stipulated  to, 
Mr.  [590]  Jordan.  Those  are  salaries  as  well  as  cash 
distributions. 

Mr.  Jordan:  That  is  right,  but  I  want  to  bring 
out  again  that  the  total  compensation  received  by 
Mr.  Hyland  during  this  period  was  $46,216.57. 

Q.  Now^,  let  us  ge\  to  the  physical  condition  of 
the  plant  in  1934.  You  said,  Mr.  Hyland,  that  the 
plant  was  in  very  bad  shape  at  that  time,  and  was 
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rmi  down,  and  badly  in  need  of  fixing  up.     As  a 
matter  of  fact  business  was  very  poor  at  that  date, 
was  it  not?  A.     Very  bad. 

Q.  1934  was  the  low  ebb  year  so  far  as  business 
generally  was  concerned,  and  that  was  true  with 
the  foundry  and  machinery  business? 

A.  Yes,  particularly  that  plant,  it  was  prac- 
tically flat. 

Q.  And  the  orders  were  very  few  and  money 
was  very  scarce?  A.     That  is  true  in  1934. 

Q.  There  was  not  any  money  to  fix  the  plant. 
That  is  about  the  substance  of  it,  is  it  not? 

A.  Well,  the  plant  should  never  have  needed 
fixing  up;  had  it  been  properly  taken  care  of 
progressively,  year  by  year,  it  would  have  been  en- 
tirely unnecessary  in  any  one  period  to  have 
started  in  to  overhaul  90  per  cent,  of  the  tools  as 
well  as  the  building. 

Q.  From  1934  to  1936  there  were  some  improve- 
ments made  in  the  plant,  p^sically? 

A.     Yes,  not  to  any  great  extent,  though. 

Q.     To  some  extent?  A.     To  some  extent. 

Q.  And  business  conditions  generally  were  im- 
proving during  that  period,  were  they  not? 

A.    Yes. 

Q.  There  were  more  orders  coming  in  and  there 
w^as  more  activity  at  the  plant? 

A.     That  is  right. 

Q.  The  overhauling  of  the  building  and  the 
equipment  and  machinery  on  a  more  extensive  scale 
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began,  as  I  understand  it,  [591]  after  the  time  of 

the  confirmation  of  the  plan  of  reorganization? 

A.     That  is  right. 

Q.  And  from  the  confirmation  of  the  plan  on 
through  to  the  date  of  the  sale  of  the  plant  the  con- 
dition of  the  business,  generally,  was  pretty  good, 
was  it  not? 

A.  Yes,  there  was  a  continual  improvement,  I 
would  say,  from  1936  on. 

Q.     That  is,  business  conditions  generally? 

A.  I  would  not  say  business  conditions  gen- 
erally, but  I  think  that  by  reason  of  the  efforts 
that  were  exerted  by  the  management  additional 
orders  were  secured;  the  orders  did  not  pour  in,  it 
was  a  case  of  going  and  get  them. 

Q.  And  you  have  been  connected,  or  had  been, 
with  The  Joshua  Hendy  Iron  Works  for  a  great 
many  years,  and  you  have  seen  it  rise  and  seen  it 
decline,  and  so  on  throughout  the  years.  Did  you 
feel,  in  the  light  of  your  familiarity  with  the  busi- 
ness through  those  years,  and  your  knowledge  of 
the  w^ay  things  were  going  in  the  fall  of  1940,  that 
the  business  could  have  been  continued  profitably 
under  the  same  management? 

A.    Yes,  that  is  my  opinion. 

Q.  Those  improvements  that  were  made  during* 
the  period  following  the  confirmation  of  the  plan, 
installation  of  machines,  capital  improvements, 
they  were  all  sold  with  the  plant,  were  they  not? 

A.    Yes. 
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Q.  In  other  words,  the  whole  operations  dowTi 
there,  the  whole  plant  was  sold  lock,  stock  and  bar- 
rel ?  A.    Yes. 

Q.  Just  a  couple  of  more  questions,  Mr.  Hyland. 
Do  you  know  where  the  money  came  from  that  was 
used  to  buy  these  capital  improvements,  machinery, 
tools,  etc.? 

A.     I  do  not,  that  was  out  of  my  line. 

Q.  Did  you  have  any  inventory  on  hand  at  the 
plant  at  the  time  that  [592]  the  plan  was  confirmed 
in  March,  1936 — you  should  be  familiar  with  that? 

A.     Yes,  we  had  an  inventory. 

Q.  Isn't  it  true  that  a  great  deal  of  that  inven- 
tory was  sold  subsequent  to  the  confirmation,  con- 
verted into  cash  somewhere  aroimd  $90,000  worth? 

A.  Well,  I  had  nothing  to  do  w^ith  the  sale.  We 
had  certain  materials  on  hand  in  the  way  of  ma- 
chinery that  naturally  we  sold  when  we  had  the 
opportunity  to  add  to  our  stock  other  lines  and  re- 
place that  which  was  sold. 

Q.  But  it  is  true,  is  it  not,  that  they  did  sell 
machinery  subsequent  to  the  confirmation  of  the 
plan?  • 

A.  Well,  we  made  every  effort  possible  to  sell 
any  machinery  that  we  had  on  hand  for  sale,  and 
we  were  quite  successful. 

Q.  That  is  what  I  w^ant  to  get  at.  You  made 
every  effort  and  those  efforts  were  rewarded  and 
you  did  sell?  A.    Yes. 

Q.  A  substantial  amount  of  inventory  and  old 
machinery  ? 
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A.  1  don't  know  about  old  machinery.  When 
you  say  ^^old  machinery''  you  are  not  talking  about 
the  plant  equipment,  that  is  tools  that  were  in- 
stalled. You  are  speaking  of  machinery  that  we  had 
on  hand  for  sale? 

Q.    Yes. 

A.     Yes,  we  did  sell  considerable  of  it. 

Q.  And  machinery  that  was  not  operative,  in 
the  sense  that  you  did  not  use  it  in  the  plant? 

Mr.  Ferguson:  No,  he  has  testified  it  was  not 
plant  equipment. 

Mr.  Jordan :  Q.  I  will  ask  you  this  question : 
Do  you  understand  what  capital  assets  is  ? 

A.    Yes. 

Q.  Were  any  capital  assets,  as  you  define  them, 
sold  subsequent  to  the  confirmation  of  the  plan  in 
1936? 

A.  Yes,  but  they  would  be  of  a  very  small  value. 
I  believe  that  we  sold  one  of  the  obsolete  lathes. 

[593] 

Q.     That  had  previously  been  in  use  at  the  plant? 

A.     That  is  correct. 

Q.  Then  in  addition  you  sold  a  substantial 
amount,  did  you  not,  of  inventory  on  hand. 

A.    Yes. 

Mr.  Jordan:     I  think  that  is  all. 

Mr.  Ferguson:     No  questions. 

Mr.  Jordan:  Mr.  Ferguson,  would  you  like  to 
stipulate  to  the  total  amount  of  money  which  was 
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expended  by  the  company  following  the  confirma- 
tion of  the   plan   for   additions   to   the   Sunnyvale 
plant  and  equipment? 

Mr.  Ferguson:  I  do  not  want  to  enter  into  any 
stipulation.  We  are  going  to  bring  the  figures  in 
and  prove  them  by  the  accountant.  If  it  is  not  then 
proved  I  will  enter  into  a  stipulation. 

Mr.  Jordan:  Are  you  going  to  repudiate  your 
sworn  answers? 

The  Court:  Do  you  wish  to  introduce  those  in 
evidence  ? 

Mr.  Jordan:  Very  well,  your  Honor.  I  will  do 
that  during  the  rebuttal. 

The  Court:     That  will  save  time. 


CHARLES  B.  MOORES, 

Recalled  for  Defendants  and  Petitioners. 

Mr.  Ferguson :  Q.  Mr.  Moores,  in  your  exam- 
ination by  Mr.  Jordan  reference  was  made  only 
generally  to  conversations  that  you  had  with  Mr. 
Bassick  and  Mr.  Hyland  and  Mr.  Levit.  Can  you 
tell  us  when  your  first  conversations  were  held  with 
respect  to  the  distribution  of  stock  or  compensa- 
tion of  these  officers  or  these  employees,  and  by  the 
w^ay,  with  whom  it  was  held,  and  where? 

A.  Well,  you  are  speaking  of  the  conversations 
with  Mr.  Bassick? 
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Q.  Suppose  you  take  Mr.  Bassick  first,  if  you 
please,  and  can  [594]  you  tell  us  when  you  had  your 
first  conversation  with  Mr.  Bassick  regarding  his 
compensation  ? 

A.  Prior  to  his  appointment  as  a  receiver  in 
the  State  Court  case  in  March,  1934. 

Q.     Where  w^as  that  conversation  held? 

A.  It  was  held  in  the  bank  and  in  the  office  of 
The  Joshua  Hendy  Iron  Works,  which  was  then 
at  200  or  300,  Pine  and  Battery  streets. 

Q.     What  was  the  conversation  at  that  time? 

A.  Well,  when  he  first  went  in  as  Receiver  and 
the  auditor's  examination  w^as  made  it  looked  as  if 
it  was  merely  a  matter  of  liquidation,  and  I  had 
suggested  to  him  that  he  take  the  position  at  a 
compensation  of  $350  a  month,  and  then  the  court 
would  probably  grant  additional  compensation 
when  he  proceeded  with  liquidation. 

Q.  Prior  to  that  time  had  he  ever  been  em- 
ployed by  the  Bank  of  California? 

A.     No,  he  had  not. 

Q.  Or,  to  your  knowledge,  by  any  of  the  other 
creditors?  A.     No,  I  am  sure  he  had  not. 

Q.  When  was  your  next  conversation  with  Mr. 
Bassick? 

A.  It  was  very  shortly  after  that  when,  as  a 
result  of  his  examination  of  the  business  affairs 
and  the  audit  was  made  by  Mr.  Bourne 

Q.  Mr.  Bourne  w^as  a  certified  public  account- 
ant? 
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A.  A  certified  public  accountant,  he  examined 
the  books  at  the  time  of  the  death  of  the  former 
receiver,  Mr.  F.  J.  Behneman,  and  Mr.  Bassick  ad- 
vised me  that  he  thought  a  better  liquidation  could 
be  accomplished  if  the  business  could  be  continued 
to  operate  for  a  trial  period  of  a  year  or  two,  he 
thought  there  was  a  possibility  that  it  did  have  a 
going  concern  value,  and  if  it  did  and  tliere  was 
an  opportunity  to  sell  it,  that  could  be  presented 
to  the  court. 

Q.  You  have,  of  course,  from  that  time  up  until 
the  time  of  the  sale,  had  numerous  conversations 
with  him,  both  with  respect  [595]  to  compensation 
and  other  compensation? 

A.  Frequently.  I  was  in  touch  with  him  some- 
times five  or  six  times  a  week,  and  sometimes 
that  many  times  a  month. 

Q.  When  was  your  next  conversation  with  Mr. 
Bassick  ? 

A.  Well,  in  the  conversation  to  which  I  just 
referred,  when  it  was  demonstrated  or  we  were 
willing  and  considered  it  was  advisable  to  continue 
for  a  trial  period,  the  compensation  I  believe  then 
was  agreed  upon  at  $600  a  month.  That  was  plus 
whatever  receiver  fees  were  allowed,  of  course.  I 
was  merely  representing  a  creditor. 

Q.     That  was  during  the   State   receivership? 

A.     Yes. 

Q.  Did  you  have  any  other  conversation  re- 
garding compensation  prior  to  the  time  that  a  peti- 
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tion  was  filed  under  the  77B  proceeding  here  in- 
volved ? 

A.     Not  prior  to  the  filing  of  the  petition,  no. 

Q.  Subsequent  to  the  filing  of  the  petition  did 
you  have  any  conversation  with  Mr.  Bassick  re- 
garding compensation? 

A.     Yes,  before  the  adoption  of  the  plan. 

Q.  Can  you  fix  the  date  as  definitely  as  you 
can? 

A.     It  was  the  first  quarter  of  1936. 

Q.  Sometime  in  1936  prior  to  the  confirmation 
of  the  plan?  A.     Yes. 

Q.     Where  was  that  conversation  held? 

Mr.  Jordan:  Was  it  the  answer  that  it  was  in 
1936,  prior  to  the  confirmation  of  the  plan? 

A.  A  month  or  two  prior  to  the  confirmation  of 
the  plan. 

Mr.  Ferguson:  Q.  Where  was  that  conversa- 
tion had  ? 

A.  It  was  held  in  the  office  of  The  Joshua  Hendy 
Iron  Works. 

Q.     Who  was  present,  do  you  recall? 

A.     Mr.  Bassick  and  I. 

Q.     What  was  the  conversation? 

A.  The  conversation  related  to  the  portion  of 
the  plan  whereby  half,  or  2112^2  shares  of  stock 
[596]  was  to  be  set  aside  for  the  benefit  of  the  man- 
agement. 

Q.     You  are  referring  to  that  provision  of  para- 
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gTaph  6G  of  the  plan  of  reorganization  then  under 

consideration  ? 

A.  Yes  and  Mr.  Bassick  knowing,  or  presum- 
ing that  I  would  be  one  of  the  directors  nominated 
by  the  Bank  of  California,  as  a  creditor,  took  the 
matter  up  with  me  as  a  representative  of  that 
particular  creditor,  and  asked  me  what  the  dis- 
tribution of  stock  meant,  to  whom  was  it  going  to 
apply,  and  I  said  that  I  believed 

Mr.  Jordan:  Just  a  moment,  now.  If  your 
Honor  please,  I  am  going  to  object  to  any  expres- 
sion of  opinion  by  this  witness  regarding  the  mean- 
ing of  that  term  ^^ successful  rehabilitation''  as  used 
in  the  plan. 

The  Court:     Sustained. 

A.     I  am  not  speaking  of  rehabilitation. 

Mr.  Ferguson:  Q.  Can  you  tell  us  just  exactly 
what  the  conversation  was,  omitting  any  expres- 
sion as  to  3^our  intention  ? 

The  Court:     His  opinion. 

Mr.  Jordan:  Did  the  question  relate  to  any  in- 
quiry about  rehabilitation? 

The  Court:  The  witness  has  made  the  remark 
that  it  did  not. 

A.  It  had  nothing  to  do  with  rehabilitation,  it 
had  something  to  do  with  the  stock  that  was  to 
be  set  aside,  and  what  our  attitude  would  be. 

Q.     You  said  what  was  to  be  done  with  it? 

A.  I  said  what  my  opinion  would  be  if  I  was 
one  of  the  directors. 
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Mr.  Ferguson:  My  question  is,  I  am  trying  to 
elicit  the  conversation. 

The  Court :     Q.     State  what  you  said. 

A.  I  told  him  that  as  a  director  of  the  company 
I  would  consider  that  the  stock  was  to  be  distributed 
to  those  people  who  w^re  [597]  active  in  the  man- 
agement of  the  company,  and  Mr.  Bassick  inquired 
as  to  whether  that  included  him,  and  I  said  I 
thought  it  meant  to  all  in  the  position  of  man- 
agerial authority,  such  as  himself,  and  the  sales 
manager,  and  plant  manager,  and  engineer  in 
charge  of  the  plant,  and  it  might  develop  that  other 
people  w^ould  during  the  course  of  operations  come 
under  that  section,  certain  employees  of  the  com- 
pany. 

Mr.  Ferguson:  Q.  Was  there  anything  further 
in  that  conversation? 

A.  Well,  he  asked  me  in  what  proportion  it 
would  be  distributed,  and  I  said  that  would  be  im- 
possible to  determine  in  advance  of  the  rehabilita- 
tion. 

Q.  Now,  did  you  have  any  further  conversation 
before  the  confirmation  of  the  plan,  do  you  recall? 

A.     I  do  not  recall  any  other. 

Q.  Did  you  have  any  conversation  immediately 
following  the  confirmation  of  the  plan  with  Mr. 
Bassick  ? 

A.    As  to  his  compensation,  yes. 

Q.     When  was  the  first  conversation? 
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A.  Immediately  after  the  confirmation  of  the 
plan,  I  was  a  director  of  the  company. 

Q.  Can  you  place  the  approximate  time  of  this 
conversation  yow  are  speaking  of? 

A.  Shortly  after  the  adoption  of  the  plan  of 
reorganization,  I  believe  in  April,  1936;  I  was  in 
frequent  conversation  with  him  in  his  office  and  lie 
asked  me  then  what  was  the  intention  with  regard 
to  his  compensation,  and  I  said  in  the  present  con- 
dition of  the  company  we  would  appreciate  it  very 
much  if  he  would  accept  the  same  salary  that  he 
had  been  receiving,  which  was  $600  per  month. 

Q.  Was  anything  said  at  that  time  with  rela- 
tion to  distribution  of  stock? 

A.  Yes,  that  eventually  he  could  look  forward 
to  being  rewarded  by  the  distribution  of  stock. 

Q.  Was  anything  said  about  the  condition  on 
which  it  was  to  be  [598]  distributed? 

A.     Nothing  definite. 

Q.  When  was  your  next  conversation  with  Mr. 
Bassick? 

A.  Well,  after  the  close  of  business  each  year, 
when  the  financial  statement  for  the  previous  year's 
period  was  available  there  was  a  periodical  conver- 
sation with  regard  to  compensation,  and  sometimes 
the  month  before  the  end  of  the  year.  I  think 
toward  the  end  of  1936  the  matter  of  adjusting  his 
salary  and  some  of  the  others  was  taken  up  )>y  him 
with  me,  and  was  submitted  to  the  directoi^  meet- 
ing, and  I  think  they  will  a])pear  in  the  iniiuites 
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of  the  directors  meetings.  In  1937,  after  the  annual 
report  was  available,  he  sjjoke  to  me  again  about 
his  salary,  and  thought  he  was  very  much  under- 
paid, and  I  agreed  with  him  he  had  been  underpaid, 
but  I  did  not  feel  that  the  company  was  in  a  posi- 
tion to  grant  any  definite  commitment  as  to  his 
fixed  salary,  that  it  had  better  await  the  result  of 
each  year's  operation,  that  I  felt  sure  that  the  di- 
rectors would  compensate  him  for  w^hat  he  had  done 
in  the  past  year.  That  was  done  in  various  years 
from  time  to  time. 

Q.  As  I  understand,  it  was  at  least  an  annual 
talk  as  the  end  of  each  year's  operations  became 
available  ?  A.     Yes. 

Q.     Did  you  discuss  it  oftener  than  that? 

A.  I  think  my  discussions  with  Mr.  Bassick 
were  replete  with  the  idea,  with  the  statement  that 
he  was  very  distinctly  underpaid,  in  view  of  the 
fact  his  predecessor  had  received  $12,000  a  year, 
and  he  was  making  a  success  of  the  business,  and 
was  receiving  much  less. 

Q.  During  these  conversations  was  discussion 
had  with  respect  to  the  distribution  of  stock? 

A.  Yes,  he  asked  when  the  stock  was  going  to 
be  distributed,  and  I  told  him  that  was  a  matter  for 
the  board,  I  did  not  think  it  was  an  opportime  time 
to  bring  it  up  before  the  board.  [599] 

Q.  When  did  you  tell  him  that,  if  you  can  re- 
call. 

A.     In  1936,   1937,   1938,   the   question   of   stock 
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was  brought  out,  and  my  point  of  view  expressed 
to  him  that  the  stock  had  not  any  value  if  it  was 
delivered  to  him  then,  it  would  be  merelv  an  idle 
gesture  on  our  part,  or  on  tlie  part  of  the  directors, 
but  that  when  the  stock  developed  a  value  it  was 
time  enough  to  discuss  that.  In  1939,  when  it  was 
indicated  that  there  was  some  value  in  the  stock 
he  brought  that  matter  up  again,  and  we  called  a 
meeting.  I  said  when  the  stock  had  a  value  would 
be  an  opportune  time,  and  it  had  an  indicated  value, 
but  one  swallow  did  not  make  a  summer,  it  might 
have  less  value  or  no  value  at  the  end  of  the  year. 
At  the  end  of  1938  that  fact  had  been  borne  out, 
there  had  been  a  loss  in  the  operations,  so  that  the 
stock  at  the  end  of  1938  had  no  value.  As  the  year 
1938  progressed  there  was  work  going  on  in  the 
shop,  a  large  job  had  been  taken  on  on  which  a 
profit  was  indicated,  but  which  had  not  yet  been 
proven,  but  the  interim  statement  rendered  by  the 
accomitant  for  the  company  did  indicate  that  there 
would  be  a  value  for  the  stock. 

Q.  That  is,  as  I  understand  it,  at  the  end  of  De- 
cember, 1938,  the  balance  sheet  shows  a  loss  for  the 
year,  there  was  work  in  progress  for  which  pay- 
ment had  not  been  received  the  following  year? 

A.  There  was  a  job,  and  that,  I  think,  ran  about 
$850,000,  on  which  we  would  make  a  profit  of 
$150,000. 

Q.  Now,  how  about  1940,  did  you  have  any  dis- 
cussion with  Mr.  Bassick  during  the  year  1940? 
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A.     I  do  not  think  I  quite  completed  1938. 

Q.     Pardon   me.   Will   you   continue? 

A.  In  1938  Mr.  Bassick  addressed  a  letter  to 
Mr.  Mcintosh,  Chairman  of  the  Board  of  Directors 
of  the  Bank  of  California,  stating  that  he  felt  a 
profit  had  been  made. 

Mr.  Jordan:  I  think  that  letter,  if  we  are  going 
to  [600]  discuss  it,  would  be  the  best  evidence,  and 
if  it  were  here  I  would  object  to  it  on  the  same 
grounds  as  that  last  letter. 

Mr.  Ferguson:  Perhaps  instead  of  taking  time 
now  we  will  accumulate  those  letters  and  we  can 
put  them  in  in  chronological  order. 

The  Court:  Mr.  Ferguson,  how  many  more  wit- 
nesses will  vou  have? 

Mr.  Ferguson:  I  believe  one,  perhaj^s  two,  after 
Mr.  Moores. 

The  Court:  How  long  will  it  take  to  close  your 
case? 

Mr.  Ferguson :  I  think  we  can  complete  by  to- 
morrow, if  your  Honor  please. 

The  Court:  The  reason  I  am  asking  you  is,  it 
will  be  necessary  because  of  other  business  to 
adjourn  today  at  3:00  o'clock.  I  would  like  to  finish 
this  case  today  or  tomorrow. 

Mr.  Ferguson:  I  think  that  may  be  done.  After 
Mr.  Moores  we  contemplate  calling  an  accountant 
from  Mr.  Forbes'  office,  with  rescept  to  the  actual 
figures  shown  on  the  books  of  the  cori)oration,  and 
it   depends   upon   that   examination   whether   addi- 
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tional  witnesses  may  be  called  or  not.  That  is  my 

present  intention,  if  yonr  Honor  please. 

Mr.  Jordan:  I  see  no  reason  why  we  should  not 
be  able  to  complete  the  testimony  today. 

Mr.  Ferguson:  No,  I  do  not  think  so.  Does  your 
Honor  wish  oral  argument  in  this  matter,  or  prefer 
to  have  it  submitted? 

The  Court :  I  do  not  know.  It  depends  on  what 
time  we  have  when  you  finish  the  evidence.  If  we 
have  time  and  you  wish  to  make  oral  argument, 
I  will  be  glad  to  hear  it.  If  not,  it  may  be  sub- 
mitted. 

Mr.  Ferguson:  I  might  say  for  the  Court's  in- 
formation, I  [601]  have  here  the  other  letters  I 
propose  to  introduce  in  this  connection. 

The  Court :  Can  you  ask  Mr.  Moores  some  other 
questions  and  permit  Mr.  Jordan  to  go  through 
them  during  the  noon  recess? 

Mr.  Ferguson:  Perhaps  I  can.  I  can  hand  these 
to  Mr.  Jordan  and  I  can  go  to  Mr.  Hyland. 

The  Court :  You  can  read  those  during  the  noon 
hour. 

Mr.  Ferguson:  Q.  Leaving  for  the  time  being, 
]Mi\  Moores,  the  correspondence  with  Mr.  Bassick 
and  other  conversations  with  him,  and  turning  to 
Mr.  Hyland,  did  you  ever  have  any  conversation 
with  Mr.  Hyand  regarding  his  compensation? 

A.  Yes,  I  had  conversation  with  him  on  one  or 
two  occasions  at  Sunnyvale  and  on  one  or  two  oc- 
casions in  the  office. 
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Q.     When  was  the  first  of  those  held? 

A.  Well,  I  listened  to  Mr.  Hyand's  testimony 
and  I  think  his  recollection  of  them  is  in  accord 
with  my  recollection,  if  that  will  serve  the  purpose. 

Q.  Then  at  the  first  conversation  with  Mr.  Hy- 
land,  what  he  said,  i.s  your  recollection  the  same 
as  Mr.  Hyland's? 

A.  My  recollection  is  very  much  the  same  as 
his.  As  a  matter  of  fact,  he  recalled  something  to 
my  memory  that  I  had  not  recalled,  which  I  now^ 
recall. 

Q.  Referring  to  all  of  Mr.  Hyland^s  testimony, 
do  you  agree  in  his  statements  as  to  his  compensa- 
tion? A.     I  do. 

Q.  Do  you  have  anything  to  add  to  his  state- 
ment regarding  compensation,  or  distribution  of 
stock  ? 

A.  Well,  there  is  something  that  did  occur  to 
me,  I  don^t  know  whether  it  is  a  proper  subject  for 
me  to  bring  up.  He  told  me,  after  having  left  the 
employ  of  the  Sunnyvale  Company,  the  Joshua 
Hendy  Iron  Works,  that  he  was  offered  a  position 
with  them  at  a  higher  salary  than  [602]  he  had  got 
when  he  left,  which  was  indicative  of  the  fact  that 
the  position  which  he  occupied  was  deserving  of  i\ 
much  higher  salary  than  he  had  ever  received  in  the 
employ  of  the  company.  There  was  never  any  ques- 
tion in  my  mind,  or  any  of  the  directors'  l^ut  tliat 
all  of  the  officers  of  the  company  w^ere  working  for 
less  than  their  position,  such  as  they  occupied,  was 
worth. 
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Q.  Is  there  anything  further  you  wish  to  add 
to  Mr.  Hyland's  testimony  regarding  these  conver- 
sations ?  A.     No. 

Q.  Referring  to  ]Mr.  Levit,  you  heard  Mr.  Levit 
testify  on  the  stand?  A.     Yes. 

Q.  Referring  to  Mr.  Levit 's  testimony,  do  you 
similarly  concur  in  his  testimony  regarding  your 
conversations  with  him? 

A.  There  is  no  difference  in  my  recollection 
from  that  expressed  by  him. 

Q.  Do  you  have  anything  to  add  about  these 
conversations  that  he  may  have  omitted? 

A.     No,  I  cannot  think  of  anything. 

Q.  In  other  words,  you  think  his  testimony  fully 
covers  his   conversations?  A.     Yes. 

Q.  In  the  early  part  of  your  examination  this 
morning  you  referred  to  an  audit  and  report  made 
by  Mr.  Bourne  as  of  the  time  that  Mr.  Bassick 
went  in  as  receiver  of  the  company.  A.     Yes. 

Q.  I  hold  in  my  hand  a  report  and  ask  you  if 
that  is  the  report  that  you  refer  to? 

A.     That   is  it. 

Q.    A  copy  of  it? 

A.     Yes,  that  is  the  original  report. 

Q.  This  report  was  delivered  to  you  in  the  nor- 
mal course  of  business,  was  it? 

A.  Yes,  it  was  delivered  to  the  Bank  of  Cali- 
fornia as  a  creditor  of  The  Joshua  Hendy  Iron 
"Works  shortly  after  its  completion.  It  is  dated 
March  27.  It  was  several  months  after  that  before 
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it  wa^  delivered.  I  think  it  was  delivered  along  in 

June  to  me.  [603] 

Q.  It  is  dated  May  22,  1934,  covering  the  period 
as  of  March  27,  1934. 

A.  It  was  received  on  May  22,  or  shortly  there- 
after. 

Q.  This  report  was  delivered  to  you,  you  say, 
as  a  creditor  in  the  course  of  business,  to  reflect 
the  assets  of  the  Joshua  Hendy  Iron  Works  as  they 
were  shown  on  their  books  at  that  time  ? 

A.     Yes. 

Mr.  Ferguson:  If  your  Honor  please,  I  offer 
this  as  Petitioner's  Exhibit  next  in  order. 

Mr.  Jordan:  I  am  going  to  object  to  the  ad- 
mission of  this  report,  w^hich  covers  a  period — 
that  is  a  report  as  of  that  date — I  presume  it 
covers  a  period  prior  to  March  27,  1934. 

Mr.  Ferguson:  That  is  a  report  of  what  the 
books  show  as  to  the  assets  and  liabilities  of  the 
corporation  as  of  that  date. 

Mr.  Jordan:  I  will  object  to  the  introduction 
of  this  report  on  the  ground  that  it  can  have  no 
possible  bearing  on  this  case,  it  is  a  matter  of  two 
years  almost  to  a  day  prior  to  the  date  of  the  con- 
firmation of  the  plan.  It  is  only  the  period,  as  I 
understand,  from  March  24,  1936  to  the  date  of 
the  sale  of  the  plant  that  we  are  interested  in.  I 
do  not  think  there  is  any  benefit  to  be  gained  ])>' 
cluttering  the  record  watli  it.  What  bearing  could 
it  have,  the  condition  of  the  company  in  1934? 
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The  Court:  It  shows  the  financial  and  physical 
condition  of  tlie  company  before  the  reorganiza- 
tion? 

Mr.  Ferguson:     Yes. 

The  Court:     It  may  be  admitted  and  marked. 
(The   document   was  marked  ^^Respondents' 
Exhibit  B.'O 

Mr.  Ferguson:  Q.  I  show  you  here  what  pur- 
ports to  be  a  pro  forma  balance  sheet  dated  Sep- 
tember 30,  1940,  and  ask  you  if  you  recognize  it. 

A.  That  is  the  usual  form  of  monthly  [604] 
report  made  by  the  company's  own  accountant,  as 
to  the  estimaed  condition  of  the  company  at  the 
date  as  of  each  report,  which  in  this  case  was 
September,  1940. 

Q.  And  that  was  received  by  you  in  the  normal 
course  of  this  company's  business? 

A.  Ordinarily  these  were  received  about  the 
15th  of  the  month  following  the  last  date. 

Q.  This  is  not  an  auditor's  account,  but  is  a  pro 
forma  sheet  made  by  the  company's  auditor? 

A.     Yes. 

Q.     Under  your  practice?  A.    Yes. 

]\ir.  Ferguson:  I  offer  this,  if  your  Honor 
I^lease,  as  Defendant's  Exhibit  next  in  order. 

Mr.  Jordan:  To  which  I  object  on  the  groimd 
that  it  is  liearsay,  and  I  take  it  Mr.  Moores  did 
not  prepare  it. 

Mr.  Ferguson:     No. 
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A.     It  was  prepared  by  the  company's  accountant. 

Mr.  Jordan:  Q.  For  that  reason  you  cannot 
vouch  for  those  figures,  can  you,  personally? 

A.  No,  I  would  not  vouch  for  their  accuracy, 
except  that  they  are  figures  that  were  accepted  by 
the  board  as  being  indicative  of  the  progress  made 
by  the  company  in  the  interval  between  the  time 
that  auditor's  statements  were  available. 

Mr.  Ferguson:  It  is  a  pro  forma  sheet  and  can 
be  proved  by  the  books  of  the  company,  I  take  it. 
This  is  a  report  made  in  the  normal  course  of 
business,  as  testified  to. 

The  Court:  You  have  endeavored  to  impress 
the  court  with  the  fact  that  it  is  unnecessary  to 
have   an   examination  made   of   these   books. 

Mr.  Jordan:     I  do  feel  that  way  about  it. 

The  Court:  If  you  do,  then  why  object  to  this 
report  ? 

Mr.  Jordan:  Might  I  ask  this,  would  it  be  pos- 
sible to  have  [605]  in  court  the  gentleman  who 
made  that. 

Mr.  Ferguson:  No,  I  have  advised  you  that  it 
would  not  be.  I  said  you  could  inspect  the  books 
with  your  accountant. 

Mr.  Jordan:  He  did  during  the  noon  recess 
yesterday,  and  there  was  some  discrepancy,  as  I 
understand  it,  and  I  told  you  that  I  felt  we  did  not 
want  to  stipulate  that  it  be  put  in. 

The  Court:     This  same  report,  you  mean? 
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Mr.  Jordan :  This  very  one  we  are  talking  about 
now. 

The  Court:  I  tliink  I  shall  admit  it  unless  you 
wish  to  insist  tliat  you  be  permitted  to  make  an 
examination  of  the  books. 

Mr.  Jordan:  I  will  withdraw  the  objection,  I 
do  not  want  to  do  that. 

The  Court:     Very  well,  it  may  be  admitted. 

(The  document  was  marked  ^^Respondents' 
Exhibit  C") 

Mr.  Ferguson:  Q.  Xow,  Mr.  Moores,  im- 
mediately following  the  confirmation  of  the  plan  of 
reorganization  what  was  done  with  the  stock?  Let 
me  take  it  in  chronological  order:  Was  all  of  the 
stock  transferred  to  the  Trustees  at  that  time? 

A.     No,  it  was  not  all. 

Q.     What  stock  was  not  surrendered? 

A.  Dr.  Behneman's  stock  amounting  to  1244% 
shares,  I  think. 

Q.     That  is  the  Dr.  Behneman  here  involved? 

A.     Yes,  H.  M.  F.  Behneman. 

Q.  With  the  exception  of  his  stock  what  was 
done  with  the  stock  certificates? 

A.  The  stock  certificates  were  delivered  to  the 
secretary  of  the  company,  properly  endorsed,  vot- 
ing trust  certificates  were  issued  to  the  depositors 
for  their  beneficial  interest,  signed  by  each  of  the 
directors,  and  signed,  I  believe,  by  the  beneficiaries. 

Q.  As  a  matter  of  fact,  these  trustee's  certifi- 
cates  were   issued    [606]    in   duplicate   and   sigTied 
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both  by  the  beneficiaiy  and  by  the  trustees  ? 

A.     Yes. 

Q.     That  is,  with  the  exception  of  Dr.  Behneman  ? 

A.     Yes,  with  the  exception  of  Dr.  Behneman. 

Q.  What  was  done  with  the  stock  in  the  mean- 
time? Was  that  transferred  to  the  name  of  the 
trustees  ? 

A.  The  stock  was  transferred  to  the  names  of 
the  then  board  of  directors,  who  were  all  voting 
trustees. 

Q.  That  is  all  the  stock  except  that  of  Dr. 
Behneman? 

A.  All  except  the  stock  which  had  not  been  de- 
posited by  Dr.  Behneman. 

Q.  As  I  imderstand  it.  Dr.  Behneman,  accord- 
ing to  the  testimony  here,  did  surrender  his  stock 
in  June,  1940,  is  that  correct?  A.     Yes. 

Q.  It  was  approximately  in  June.  At  that  time 
trustee's  receipts  and  certificates  were  issued  to 
him? 

A.  Were  issued  to  him,  though  he  did  not  sur- 
render all  the  stock;  there  was  certain  stock  he 
was  unable  to  locate,  which  has  already  been  testi- 
fied to. 

Mr.  Jordan:  I  will  stipulate  that  there  were 
certificates  issued  to  Dr.  Behneman  in  the  amount 
of  1521/4  shares,  and  in  the  amoimt  of  3031/2  shares, 
those  being  issued  by  the  voting  trustees  of  The 
Joshua  Hendy  Iron  Works  and  signed  by  the  bene- 
ficiaries but  there  is,  however,  not  included  in  that 
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aggregate   the    other   trustees    certificates    showing 

the  balance  to  Dr.  Behneman. 

Mr.  Ferguson:  But  there  was  a  similar  cer- 
tificate for  that? 

Mr.  Jordan :     There  was,  but  we  could  not  find  it. 

Mr.  Ferguson:     I  will  offer  these  next  in  order. 

[607] 

The  Witness:     This  one  was  merely  overlooked. 

Mr.  Ferguson:  To  make  the  record  clear,  if 
this  is  the  one  that  was  overlooked  we  will  include  it. 

Mr.  Jordan:  I  do  not  care  whether  you  do  or 
not.  Do  1  understand  you  are  making  some  sig- 
nificance of  the  certificates,  themselves? 

Mr.  Ferguson:  I  tliink  from  the  inquiry  you 
made  that  the  stock  certificates  may  have  some 
signficance  in  this  case. 

Mr.  Jordan:  If  there  is  some  signficance  to 
them  I  think  we  should  have  them  all. 

Mr.  Ferguson:  Do  you  want  to  me  include  it  in 
the  same  exhibit? 

Mr.  Jordan:     That  is  quite  all  right. 

(The  certificates  were  marked  ^^Respondents' 
Exhibit  D.'') 

Mr.  Ferguson:  Q.  Now,  prior  to  the  time  that 
the  stock  w^as  delivered  out  of  the  hands  of  the 
voting  trustees,  I  understand  tliat  some  stock  be- 
longing to  Mrs.  Hendy  was  surrendered,  is  that 
correct  ? 

A.  Yes,  l)y  Mrs.  Albertie  M.  Hendy,  Mr. 
Hendy 's  wife. 
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Q.  It  has  already  been  pointed  out,  I  believe, 
in  the  meeting  of  the  directors  of  March  18,  1940, 
a  compromise  in  that  regard  was  approved  by  the 
board.  What  was  done  with  her  stock*? 

A.  It  was  returned  to  the  treasury  of  the  com- 
pany. 

Q.  Now,  then,  next  what  was  done  with  the 
stock  certificates  ? 

A.  There  was  nothing  done  with  the  stock  cer- 
tificates mitil  the  time  of  the  distribution  of  the 
22121^  shares  to  the  management,  as  I  recall.  The 
issuance  to  the  stockholders  might  have  antedated 
that,  but  I  am  not  quite  sure  of  the  sequence  of  it. 

Q.  The  trust  was  finally  terminated  by  the  board 
of  directors  and  also  approved  by  the  trustees  ? 

A.    Yes. 

Q.  And  if  I  understand  correctly,  the  stock  was 
transferred  out  [608]  of  the  name  of  the  trustees, 
and  upon  surrendering  of  the  voting  trust  certifi- 
cates trustees'  certificates  were  returned  as  to 
1907%  shares  to  persons  who  held  old  stock,  and 
as  to  22121/2  shares  to  Bassick,  Hyland  and  Levit? 

A.    Yes. 

Q.  Calling  your  attention  to  the  meeting  of  the 
board  of  directors  of  November  21,  1939,  I  hand 
you  the  minute  book  of  the  company,  and  having 
examined  the  minutes  of  that  meeting,  does  that 
refresh  your  recollection  of  the  transaction  in- 
volved? A.  That  was  November,  1939? 
.    Mr.   Jordan:     I   think  maybe  we   can   stipulate 
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to  that  if  you  let  me  look  through  that.  This  re- 
lates to  the  reduction  in  1939  of  Class  E  misecured 
notes  pui^suant  to  arrangement  recited. 

Mr.  Ferguson :  The  resolution  which  I  will  offer 
recites  that  Class  E  stockholders,  excluding  the 
Bank  of  California,  were  offered  a  cash  compro- 
mise, and  in  settling  that  that  constituted  a  reduc- 
tion to  the  extent  of  $17,000  in  the  outstanding  m- 
debtedness  of  the  company. 

The  Court:     Does  that  relate  to  the  305  shares? 

Mr.  Ferguson:  No,  it  does  not.  Perhaps  we  can 
clear  up  the  305  shares. 

Q.  The  stock  surrendered  by  Mrs.  Hendy  was 
305  shares,  is  that  correct?        A.     Approximately. 

Q.  That  was  surrendered  by  her  to  the  com- 
pany in  satisfaction  of  an  outstanding  obligation 
owed  by  her  to  the  company,  is  that  correct? 

A.     Yes,  it  was. 

Q.  And  that  was  her  sole  asset  and  that  was  the 
result  of  compromise  negotiations  between  her  rep- 
resentative and  the  company? 

A.  Negotiations  between  Mr.  Bassick  and  her 
representative.  I  asked  Mr.  Bassick  to  investigate 
that  and  find  out  whether  she  had  any  other  means 
of  settling  it,  and  Colonel  Shores,  I  [609]  tliink 
it  was,  made  the  suggestion  that  she  give  up  her 
stock,  which  was  done.  I  don't  know  what  the  ne- 
gotiations between  them  were. 

Q.  That  was  ratified  by  the  board  of  directors, 
and  those  were  the  shares  that  you  testified  were 
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turned  in  to  the  voting  trustees  and  by  them  turned 

over  to  the  corporatipn  to  be  cancelled? 

A.     Yes. 

Q.     That   made   the  differential  between   1907% 
shares  and  2212%  shares?  A.     Yes. 

The    Court:     We    will   be    in   recess    until    2:00 
o'clock. 

(A    recess    was    here    taken    mitil    2:00    o'clock 
p.  m.)  [610] 


Afternoon  Session — 2  o 'Clock 
CHARLES  B.  MOORES, 


Recalled. 


Direct  Examination  (resumed) 

Mr.  Ferguson:  Q.  I  show  you  a  letter  dated 
December  28,  1936,  Mr.  Moores,  and  ask  you  if 
that  was  received  by  you  from  Mr.  Bassick  on  or 
about  the  date  it  bears?  A.     Yes,  it  was. 

Mr.  Ferguson :  If  your  Honor  please,  I  am  go- 
ing to  offer  these,  and  I  suggest  that  upon  their 
receipt  that  they  all  be  marked  as  one  exhibit,  be- 
cause thev  relate  to  the  same  transaction.  I  offer 
this  letter  of  December  28,  1936. 

The  Court:     What  is  the  substance  of  it? 

Mr.  Ferguson:  These  letters,  if  your  Honor 
please,  conform  and  run  along  with  the  conversa- 
tions that  were  being  held  with  respect  to  the 
compensation  of  these  officers  and  distribution  of 
stock. 
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Mr.  Jordan:  Your  Honor,  I  am  going  to  object 
to  all  of  these  letters  upon  the  ground  that  they 
constitute  hearsay,  and  that  they  are  self-serving. 
If  your  Honor  sees  fit  to  overrule  that  objection  I 
feel  that  the  letters,  in  any  event,  should  be  limited 
in  etfect  to  the  state  of  mind  of  the  individuals 
who  wrote  them,  rather  than  go  to  the  proof  of  the 
matters  stated  in  the  letters. 

The  Court:     I  have  not  read  them. 

Mr.  Ferguson:  These  are  being  offered  for  the 
pui'pose  of  showing  correspondence  and  negotia- 
tions between  the  directors  and  Mr.  Bassick  in 
regard  to  compensation  and  distribution  of  stock, 
and  for  that  purpose  only. 

Mr.  Jordan:  I  have  read  all  of  the  letters  dur- 
ing the  noon  recess,  and  I  will  submit  the  objections. 

[611] 

The  Court:     Overruled. 

Mr.  Ferguson:  This  first  letter  is  dated  Decem- 
ber 28,  1936,  on  the  letterhead  of  The  Joshua  Hendy 
Iron  Works,  addressed  to  the 

^^Bank  of  California,  N.  A., 
Sansome  &  California  Sts., 
San  Francisco,  California. 

^^ Attention  Mr.  Moores: 

^^Dear  Mr.  Moores: 

^^  Replying  to  your  letter  of  December  24th,  it 
will  be  convenient  to  discuss  the  matters  re- 
ferred to  almost  any  time.    I  plan  to  be  at  the 
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Plant  on  Tuesday  but  will  be  available  on 
Wednesday  if  this  is  agreeable  to  you  and  the 
others.  If  not  Wednesday,  you  set  the  date  and 
I  will  make  my  plans  to  conform  to  yours. 

^^I  am  very  happy  in  your  statement  that  the 
progress  this  company  has  made  has,  in  the 
main,  been  satisfactory  and  that  my  continu- 
ance with  the  company  has  been  taken  for 
granted. 

^^When  one  works  to  rehabilitate  a  business 
and  to  build  it  up  for  the  future,  there  are 
many  things  to  be  done  in  the  w^ay  of  redesign- 
ing and  revising  equipment  and  the  securing  of 
new  products.  In  such  work  it  is  generally 
the  practice  to  plow  back  into  the  business  cer- 
tain operating  profits  which  otherwise  might  be 
carried  forward  to  net  profits.  My  object  in 
trying  to  rehabilitate  the  business  has  been  to 
so  conduct  it  that  the  business  would  be  placed 
in  as  strong  a  position  as  is  possible  and  to 
appear  attractive  to  anyone  who  in  the  future 
might  be  interested  in  its  purchase. 

^'What  policy  to  pursue  along  these  lines 
should  be  considered  and  I  will  appreciate  it  if 
you  will  give  it  some  thought. 

^^In  considering  progress  made,  I  would  like 
to  have  you  feel  that  I  recognize  the  impor- 
tance of  the  very  substantial  and  [612]  pains- 
taking help  that  has  been  given  me  by  you  in 
particular   and   the   bank   in   general.     I   have 
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received  \Yonderful  cooperation  not  only  from 
the  bank  but  from  the  employees  of  the  cor- 
poration and  for  this  I  am  grateful. 

*^  Conditions  are  such,  however,  that  I  cannot 
afford  to  devote  all  of  my  time  to  the  Joshua 
Hendy  Iron  Works  on  the  same  terms  as  now 
prevail  and  therefore  hope  you  will  give  this  mat- 
ter further  tliought.  In  considering  this  matter 
further,  I  will  appreciate  it  if  you  will  give  due 
regard  to  what  will  happen  in  the  event  of  the 
sale  of  the  business  or  a  relinquishment  of  ac- 
tive control  by  the  principal  creditors. 

^*  Please  mark  ^pei^onaP  any  reply. 
^^Very  truly  yours, 

W.  R.  BASSICK." 

(The  document  was  marked  ^^Respondent's 
Exhibit  E.'O 

Q.  Now,  I  think  we  had  come  to  that  point  in 
1936  when  that  letter  was  w^ritten,  Mr.  Moores.  Was 
there  any  discussion  had  in  connection  with  that 
letter,  or  subsequent  thereto?  A.     There  was. 

Q.     When  was  that  discussion  had? 

A.  I  presume  the  day  following  that,  for  which 
the  appointment  was  made,  which  would  have  been 
close  to  the  following  week. 

Q.     What  was  that  conversation? 

A.  Well,  I  can  give  the  tenor  of  it;  it  was  to 
the  effect  that  an  increase  in  salary  was  approved 
for  Mr.  Bassick  from  $600  to  $700  a  month.    That 
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matter  went  on  over  a  number  of  years  and  it  is 

hard  to  identify  which  year  that  did  happen. 

Q.  Was  anything  said  at  that  time  with  respect 
io  his  suggestion  to  you  that  he  could  not  afford 
to  keep  on  working  at  the  existing  compensation? 

A.  Yes,  that  was  brought  out,  that  he  w^as  w^ork- 
ing  for  a  salary  that  was  not  commensurate  with  his 
duties,  that  [613]  he  had  other  interests  which  he 
felt  were  more  profitable,  and  it  was  pointed  out  to 
him  that  if  through  the  management  this  company 
was  successful,  he  would  receive  something  of  tan- 
gible value  in  the  way  of  stock,  tantamount  in  value, 
but  that  could  be  demonstrated  only  over  a  period 
of  years  by  the  amoimt  of  work  that  was  done. 

Q.  The  next  letter  that  is  in  chronological  order 
is  a  letter  dated  July  12,  1938.  Did  you  have  inter- 
vening conversations  between  the  date  of  the  last 
letter  of  1936  and  this  letter  of  1938? 

A.  Oh,  yes,  I  am  very  sure  we  did  have.  I  don't 
think  a  matter  of  more  than  two  or  three  months 
went  by  but  what  the  subject  was  brought  up. 

Q.  There  seem  to  be  three  letters  in  this  series, 
the  first  appears  to  be  a  carbon  copy  of  a  letter  to 
Mr.  Bassick,  dated  July  12,  1938.  Do  you  recognize 
that?  Are  those  your  initials  there? 

A.  This  is  a  copy  of  a  letter  w^hich  I  had  written 
to  Mr.  Bassick. 

Q.  And  mailed  to  him  on  or  about  the  date  it 
bears  date?  A.     On  July  12,  1938. 

Q.     Then  I  show  you  a  letter  purporting  to  be  a 
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letter  to  you  of  Mr.  Bassick,  dated  July  20,  1938. 

Did  you  receive  that  ? 

A.     Yes,  this  was  in  reply  to  mine  of  July  12th. 

Q.  On  or  about  the  date  it  bears  you  received 
it?  A.    Yes. 

Q.  Then  what  purports  to  be  a  reply  by  you 
dated  July  22,  1938.  Was  that  letter  mailed  by 
you?  A.     Yes,  that  was  a  further  reply. 

Mr.  Jordan:  Pardon  me,  Mr.  Ferguson.  Will  it 
be  understood  that  my  objection  runs  to  the  entire 
series  of  letters  ? 

The  Court:  I  thought  you  so  designated  when 
you  made  it.  I  so  understood  it. 

Mr.  Ferguson:  I  offer,  if  your  Honor  please,  as 
Respondent's  [614]  Exhibit  E-1,  copy  of  a  letter 
dated  July  12,  1938,  to  W.  R.  Bassick,  206  San- 
some  Street,  San  Francisco. 

^^Dear  Mr.  Bassick: 

^^This  letter  is  written  so  that  you  may  have 
confirmation  of  the  imderstanding  of  the  credi- 
tors in  making  provision  under  the  plan  of  re- 
organization of  The  Joshua  Hendy  Iron  Works 
for  distribution  of  50%  of  the  stock  of  the  com- 
pany to  management. 

^^As  stated  in  our  conversation  of  yesterday, 
it  was  contemplated  that  a  five  year  period 
would  be  necessary  to  demonstrate  the  success 
of  the  plan  which  can  only  be  measured  by  the 
amount    of    liquidation    of    indebtedness    that 
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has  been  accomplished  at  the  end  of  that  period. 

^^  Further  provision  was  made  for  an  exten- 
sion of  five  years  if,  in  the  opinion  of  the  direc- 
tors, sufficient  progress  had  been  made  to  war- 
rant continuance  of  the  business  beyond  that 
time. 

"It  was  recognized  that  the  success  of  this 
plan  depended  upon  continuity  and  ability  of 
management.  Accordingly,  those  men  in  key 
positions  who  are  willing  to  remain  with  the 
company  until  such  time  as  the  results  of  their 
management  have  demonstrated  the  success  of 
the  plan  will  be  entitled  to  participate  in  the 
distribution  proportionately  as,  in  the  opinion 
of  the  directors,  they  have  contributed  to  such 
success. 

^^As  pointed  out  to  you  in  conversation  yes- 
terday, a  transfer  of  the  stock  at  this  time 
vrould  be  an  empty  gesture  as  it  has  no  present 
value  in  view  of  the  heavy  indebtedness  and  a 
value  can  only  be  established  by  reduction  in 
that  indebtedness. 

*^Any  further  discussion  with  regard  to  dis- 
tribution of  this  stock  had  best  be  left  until 
the  expiration  of  the  five  year  period. 
^^CBM  F  ^*Very  sincerely  yours/' 

(The  document  was  marked  ^^Respondents' 
Exhibit  E-1.")  [615] 
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I  offer  as  Respondents'  Exhibit  E-2,  if  your 
Honor  please,  the  following  letter  on  the  letterhead 
of  the  Joshua  Hendy  Iron  Works,  dated  July  20, 
1938,  to 

^^Mr.  C.  B.  Moores, 

c/o  Bank  of  California,  N.  A., 

400  California,  St., 

San  Francisco,  California. 

^^Dear  Mr.  Moores: 

^^This  will  acknowledge  receipt  of  your  letter 
of  July  12th  with  regard  to  the  discussion  we 
had  on  July  11th  concerning  the  Plan  of  Re- 
Organization  of  the  Joshua  Hendy  Iron  Works 
and  the  distribution  of  the  50%  of  the  stock  of 
the  Company  to  Management. 

*^I  have  carefully  read  what  you  sav  in  the 
body  of  your  letter,  and  judge  by  the  closing 
paragraph  the  door  is  closed  for  further  discus- 
sion of  the  stock  distribution  at  this  time. 

*^I  would  like  to  make  it  clear  that  one  of 
the  main  things  which  is  disturbing  the  present 
active  management  of  the  business  is:  by  whom 
the  business  is  going  to  be  controlled  in  the 
future,  and  what  the  future  policies  of  the  busi- 
ness are  going  to  be.  The  feeling  has  been  ex- 
pressed by  more  than  one  member  of  the  pres- 
ent management,  that  it  is  conceivable  control 
of  the  Company  might  again  pass  into  the 
hands   of  those   who  were   responsible   for  its 
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previous  condition.  I  am  pointing  this  out  to 
you  because  this  point  is  causing  considerable 
doubt  and  discussion. 

It  would  seem  there  must  be  some  plan  which 
can  be  worked  out  w^hereby  the  present  active 
management  will  feel  they  can  cast  their  lots 
in  with  the  Company  and  be  assured  that  in 
doing  so  their  remuneration  wdll  be  in  accord- 
ance with  their  responsibility  and  the  results 
achieved,  and  their  future  welfare  and  peace  of 
mind  provided  for. 

^^I  feel  it  would  be  very  advisable  that  defi- 
nite assurances  be  given  to  the  present  active 
management,  that  in  remaining  with  the  Com- 
pany to  the  end  of  the  five-year  period  or  longer, 
— and  al-  [616]  ways  provided  the  good  work 
already  done  is  continued — they  will  not  only 
have  an  interest  in  the  business,  but  that  with 
that  interest  will  go  a  pleasant  relationship. 
<<Yery  truly  yours, 

W.  R.  BASSICK." 

(The  document  was  marked  '^Respondents' 
Exhibit  E-2.'') 

Mr.  Ferguson:  I  offer  as  Respondents'  Exhibit 
3,  a  copy  of  Mr.  Moores'  letter  to  Mr.  Bassick  dated 
July  22,  1938. 
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^^Mr.  W.  R.  Bassick 

206  Sansome  Street,  Room  706 

San  Francisco,  California 

^*Dear  Mr.  Bassick: 

^^Your  letter  of  July  20th,  referring  to  mine 
of  July  12th,  has  been  received.  You  may 
assure  anyone  interested  that  no  one  will  par- 
ticii^ate  in  distribution  of  the  50*%  of  stock 
of  The  Joshua  Hendy  Iron  Works  except  those 
who  are  directly  employed  by  the  Company  and 
who  contribute  to  success  of  the  business  dur- 
ing the  five  year  period  or  such  longer  time  as 
is  required  to  demonstrate  the  success. 

^^I  shall  be  glad  to  receive  your  suggestions 
as  to  proper  distribution  of  this  stock,  that  is, 
the  persons  whom  you  consider  entitled  to  par- 
ticipate and  the  positions  occupied  by  them  as 
well  as  the  number  of  shares  to  each. 

^^  There  need  be  no  doubt  of  continuance  of 
the  existing  pleasant  relationship. 
' '  CBM  F  ' '  Very  truly  yours, ' ' 

(The  document  was  marked  ^^Respondents' 
Exhibit  E-3.'') 

Now,  the  next  communication  I  find,  Mr.  Moores, 
is  dated  March  18,  1940,  and  T  will  ask  you  whether 
or  not  between  these  letters  of  1938,  which  have 
been  introduced  in  evidence  as  Res])oiidents'  P'x- 
hibits  E-1,  2,  and  3,  you  had  any  further  [617] 
conversation  with  Mr.  Bassick  in  this  regard? 
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A.  At  the  end  of  1939,  or  during  December, 
1939,  figures  showing  the  result  of  the  four  years 
period  I  believe  were  available,  and  in  fact  I  am 
sure  they  w^ere  available  as  of  November  30th,  and 
in  view  of  the  estimate  contained  in  this  result  of 
the  first  eleven  months  of  operation,  the  directors 
decided  to  grant  extra  compensation  to  certain  of 
the  employees.  I  think  that  is  a  matter  that  has 
been  testified  to,  it  is  in  the  minutes  of  that  meeting 
held  in  December. 

Q.  Was  there  any  discussion  held  with  Mr.  Bas- 
sick  regarding   possible  distribution  of  stock? 

A.  Yes,  that  was  discussed  at  that  time,  it  was 
brought  out  in  conversation  with  me  by  him  that 
the  stock  now  had,  or  it  was  indicated  that  the  stock 
would  have,  or  shortly  have,  a  very  tangible  value, 
and  that  the  deficit  was  now^  less  than  the  capitaliza- 
tion of  $442,500,  in  other  words,  that  there  was  a 
net  worth;  that  it  was  not  then  indicated  exactly 
what  that  value  was,  but  the  statement  of  December 
31,  1939  demonstrated  that  there  was  a  value  of  $30 
per  share,  or  approximately  that  amount,  a  dollar 
or  two  one  way  or  the  other,  and  Mr.  Bassick  asked 
if  it  was  not  then  the  time  to  start  distribution. 
We  suggested  to  him,  my  original  idea,  of  allowing 
it  to  go  until  further  progress  had  been  made,  or 
xmtil  the  cash  was  in  hand  to  further  reduce  tlie 
indebtedness.  There  was  no  provision  in  the  ])lan 
for  issuance  to  the  management  of  the  benefi.cinl  in- 
terest, it  merely  said  stock,  and  I  believe  it  might 
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have  been  considered  jeopardizing  the  creditors  re- 
maining in  control  of  the  company  if  we  could  have 
distributed  the  beneficial  interest  rather  than  stock. 

Q.  Do  you  recall  any  other  conversation  that 
you  had  prior  to  the  date  of  this  letter,  March  18, 
1940? 

A.  After  additional  compen-  [618]  sation  was 
voted  in  December  Mr.  Bassick  then  again  empha- 
sized in  the  latter  part  of  February,  or  early  in 
March,  that  he  was  still  being  underpaid,  and  some 
of  the  other  employees  were,  and  they  would  like 
an  expression  of  the  board  toward  an  increase  in 
salary  for  them.  It  was  a  repetition  of  what  had 
gone  on  before,  it  went  on  again. 

Q.  And  the  same  discussion  regarding  distribu- 
tion of  stock? 

A.  The  same  discussion  with  regard  to  distribu- 
tion of  stock  and  greater  compensation. 

Q.  I  show  you  what  purports  to  be  a  copy  of  a 
letter  by  W.  R.  Bassick  ^^To  the  Board  of  Direc- 
tors, Joshua  Hendy  Iron  Works,  San  Francisco, 
California,"  under  date  of  March  18,  1940.  Do  you 
recognize  that? 

A.  Yes,  I  recall  that,  and  it  was  set  forth  very 
fully  at  the  annual  meeting,  I  believe,  which  was 
held  on  tlie  24th  of  March  of  this  year,  or  very  close 
to  that  date. 

Mr.  Ferguson :  If  your  Honor  please,  I  offer  this 
as  Respondents'  Exhibit  E-4,  a  letter  on  the  letter- 
head of  the  Joshua  Hendv  Iron  Works. 
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The  Court :     It  is  along  the  same  lines  ? 

Mr.  Ferguson:  Yes,  if  your  Honor  please.  He 
recites  some  of  the  reasons,  in  some  more  detail, 
why  he  believes  this  was  the  time  to  make  the 
distribution. 

The  Court:    Does  your  objection  go  to  this  letter? 

Mr.  Jordan:  Yes.  This  is  the  letter  I  particu- 
larly had  in  mind  when  I  said  there  were  a  number 

ft/ 

of  figures  set  forth,  which,  again,  are  self-serving. 

The  Court:  In  view  of  the  statement  made  bv 
Mr.  Ferguson  before  he  offered  these  letters,  do  you 
wish  to  press  that  point?  He  said  his  reasons  for 
offering  the  evidence  were  not  for  the  [619]  purpose 
of  establishing  the  correctness  of  any  of  the  figures 
that  were  stated,  as  I  understood  it. 

Mr.  Jordan :     That  is  coiTect. 

Mr.  Ferguson:  That  is  correct.  These  figures 
w^ere  taken  from  the  records,  but  will  be  independ- 
ently proved  by  the  records,  themselves. 

The  Court:     It  may  be  admitted  and  marked. 
(The  letter  was  marked  ^* Respondents'  Ex- 
hibit E-4.'') 

Mr.  Ferguson:  This  letter  is  dated  San  Fran- 
cisco, March  18,  1940. 

^*The  the  Board  of  Directors, 
Joshua  Hendy  Iron  Works, 
San  Francisco,  California. 

^^  Gentlemen: 

^^  About  four  years  having  elapsed  since  tlie 
date  of  the  re-organization  of  the  Joshua  Hendy 
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Iron  Works,  it  seems  in  order  to  review  the  ac- 
complishments in  the  rehabilitation  of  the  Cor- 
poration. 

*^It  is  gratifying  to  know  that  we  have  been 
able,  in  the  main,  to  carry  out  the  wishes  ex- 
pressed by  Mr.  C.  K.  Mcintosh,  President  of 
the  Bank  of  California,  N.A.  when  W.  R.  Bas- 
sick  was  named  Receiver  of  the  Company  on 
March  27,  1934.  At  that  time  Mr.  Mcintosh  ex- 
pressed the  hope  ^that  the  business  could  be 
preserved.'  He  stated  that  ^a  going  business 
was  an  asset  to  a  community  and  everyone  con- 
nected with  the  enterprise  and  if  the  business 
had  to  be  liquidated,  there  were  bound  to  be 
some  heavy  losses  for  all  parties  concerned.' 

^^T\"e  feel  justified  in  our  feeling  that  the 
business  has  been  preserved  and  that  it  has 
grown  and  given  employment  to  many  persons. 
Many  of  the  old  employees  have  been  continu- 
ously busy  since  the  first  three  months  from 
March  27,  1934,  in  spite  of  the  [620]  very 
special  nature  of  the  business. 

^^With  particular  reference  to  the  re-organ- 
ization plan  of  March  28,  1936,  the  following 
payments  made  on  old  indebtedness  are  quite 
infoi^mative:" 

Then  follows  a  tabulation  which  will  be  meaning- 
less if  read,  and  may  be  deemed  to  have  been  read? 
The  Court:     Yes. 
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Mr.  Ferguson:  I  will  only  refer  to  the  results 
given,  that  is,  under  the  different  classes  of  notes, 
the  amount  paid,  and  the  balance  due  as  of  March 
18,  and  I  will  indicate  that  we  have  further  tabula- 
tions to  assist  the  court  in  that  regard. 

It  shows  under  Class  A  notes,  which  are  notes  to 
the  United  States  Government  for  income  taxes 
plus  accrued  interest,  the  entire  amount  has  been 
paid,  $2450.e59,  and  there  is  no  balance  due. 

It  shows  on  accomit  of  the  Class  B  notes,  held 
by  the  Bank  of  California,  amounting  to  $263,376, 
$213,376  has  been  paid,  leaving  a  balance  due  of 
only  $50,000. 

It  shows  that  H.  L.  E.  Meyer,  Jr.,  who  held  Class 
B  notes,  had  been  paid  in  full  $10,296,  and  Julia 
Routzahn,  who  held  B  Class  notes,  had  been  paid  in 
full  $6605.91. 

It  shows  that  Class  C  notes  were  $80,000,  and  that 
is  outstanding. 

It  shows  that  Class  D  notes  were  $7405,  $5164.38 
has  been  paid,  leaving  a  balance  of  $2240.62. 

It  shows  of  the  Class  E  notes  to  the  Bank  of 
California,  $109,798.47  was  unpaid. 

To  officers,  em])loyees  and  trade  creditors.  Class 
E  notes,  $88,674.85,  there  was  $55,483.38  paid,  leav- 
ing a  balance  of  $33,191.47.  [621] 

It  also  shows  the  ])ayment  of  certain  interest, 
but  as  we  are  going  to  ])ut  that  in  a  se})arate  sched- 
ule I  won't  bother  with  it.  Then  continuing': 
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^^AU  taxes  applicable  to  the  Plant  and  Pear 
Orchard  at  Sunnyvale,  and  to  the  Bay  and 
Kearny  Street  Property,  San  Francisco,  have 
been  taken  care  of.  These  taxes  amount  to  the 
total  approximate  sum  of  $20,000.00. 

^^  Taxes  on  the  Orchard  property  are  gen- 
erally met  by  the  income  from  the  Orchard,  but 
in  1938  the  Orchard  represented  a  loss,  rather 
than  a  profit.  Taxes  on  the  Bay  and  Kearny 
Street  Property  are  burdensome  and  every  ef- 
fort should  be  made  to  dispose  of  this  property 
at  as  reasonable  a  price  as  can  be  obtained  for 
it.  It  is,  of  course,  difficult  to  sell  choice  prop- 
erty of  this  kind  with  the  waterfront  situation 
as  it  is. 

'^Social  Security,  Old  Age  Benefit,  Sales, 
Franchise,  Income  and  Excess-Profits  Taxes 
have  all  been  taken  care  of  when  due,  and  it  is 
obvious  that  these  taxes  are  becoming  increas- 
ingly burdensome  to  the  business  and  must  be 
met  and  will  be  met  out  of  earnings. 

^*  Referring  to  the  Plant  at  Sunnyvale,  all  of 
the  principal  buildings  have  been  re-roofed  and 
most  of  the  machine  shop  has  been  repainted  in 
the  last  two  or  three  years.  The  water  tower 
has  also  been  repainted.  A  new  16  x  20.  Verti- 
cal Boring  Mill  has  been  installed;  also  a  new 
Turret  Lathe ;  also  a  new  7  ft.  Radial  Drill  and 
Annealing  Oven,  and  certain  small  equipment, 
amounting  to  a  total  approximate  sum  of  $70,- 
000.00. 
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^^The  following  amounts  of  depreciation  have 
been  charged  off  over  the  i)ei-iods  eniunerated: 

1934 $27,676.07 

1935 36,901.43 

1936 25,855.76 

1937 26,267.92 

1938 27,833.73    [622] 

1939 30,623.34 

Total $175,158.25 

^^  Without  taking  into  consideration  the  pay- 
ment of  the  1939  Franchise,  Income  and 
Excess-Profits  Taxes — which  will  probably 
amoimt,  in  round  figures,  to  about  $44,000.00 — 
we  will  have,  on  March  15th,  1940,  Cash  on  de- 
posit in  the  Banks  and  due  from  the  Grovern- 
ment  on  Contract,  approximately  $116,000.00 
available  for  Working  Capital  and  Accounts 
Payable. 

^^Practically  the  entire  regular  product  of 
the  Company  has  been  re-designed  and  modern- 
ized, and  several  new  pieces  of  equipment 
added.  The  Plant  has  been  kept  busy  on  many 
occasions  on  Placer  Gold  Dredge  work,  and  a 
nice  volume  of  this  business  in  the  last  several 
years  has  kept  the  organization  going.  It  should 
be  noted  that  this  is  new  business  and  bids  fair 
to  continue. 
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*^We  have  not  yet  developed  as  much  new 
standard  equipment  as  we  would  like  to  have  in 
order  to  keep  our  large  variety  of  tools  husy, 
but  we  are  continually  seeking  out  new  prod- 
ucts suitable  for  our  manufacturing  facilities 
and  are  making  some  progress. 

*^In  the  process  of  rehabilitating  the  busi- 
ness, nearly  the  entire  management,  personnel 
was  changed  around  and  their  duties  defined 
and  responsibilities  established.  The  result  has 
been  that  key  men  were  put  in  important  posi- 
tions which  they  were  qualified  to  fill  and  a 
harmonious  working  organization  established. 
Many  records  existing  only  in  the  minds  of  the 
personnel  have  been  put  on  paper  and  made 
permanently  available.  This  represents  an 
asset  of  considerable  value  to  the  Corporation. 
In  this  connection  it  is  gratifying  we  were  able 
to  utilize  so  many  of  the  old  employees,  thereby 
getting  the  advantage  of  their  long  [623]  years 
of  experience  and  special  knowledge  of  the 
business. 

^^ Regarding  the  Sales  outlook.  It  is  of  inter- 
est to  note  that  during  the  last  several  veai^  the 
Corporation  has  bid  on  and  been  awarded  sev- 
eral important  contracts  covering  Hydraulic 
Gates  and  Valves  for  various  National  and 
International  Projects.  Our  experience  in  this 
class  of  work  has  enabled  us  to  bid  on  and  re- 
ceive   awards    for    this    specialized    work.    In 
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considering  the  method  of  selling  our  regular 
product,  we  had  to  choose  between  a  direct 
sales  force,  or  through  Agents  and  established 
Supply  Houses.  In  order  to  keej)  our  overhead 
exi)enses  down,  considering  that  our  regular 
line  of  products  was  was  not  sufficiently  com- 
plete, the  indirect  selling  method  has  been 
largely  followed,  except  for  local  business. 

^'We  have  established  in  the  last  two  or  three 
years  many  foreign  connections,  some  of  which 
have  proved  to  be  of  great  advantage  to  the 
Corporation.  One  foreign  connection  has  pur- 
chased thirty  Mine  Hoists  in  addition  to  other 
equipment,  and  has  just  placed  an  initial  order 
for  twenty  Ore  Cars.  Other  foreign  connections 
have  purchased  Ball  Mills  and  other  mining 
equipment.  We  are  using  every  eifort  to  in- 
crease this  foreign  business  husiness,  particu- 
larly right  now,  and  are  meeting  with  fair  suc- 
cess. In  addition  to  the  foreign  connections, 
many  domestic  agencies  have  been  established, 
most  of  which  have  proven  their  value. 

*^In  conclusion,  we  wish  to  say  we  are  par- 
ticularly grateful  to  the  financial  interests 
which  have  made  it  possible  to  accomplish  what 
has  been  done,  for  their  support  at  all  times, 
and  for  the  patience  and  imtiring  efforts  of  the 
officers  and  representatives  of  the  Bank;  also 
to  the  Board  of  Directors  for  their  interest  and 
su})port,  and  to  all  of  the  employees  who  have 
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^^We  have  not  yet  developed  as  much  new 
standard  equipment  as  we  would  like  to  have  in 
order  to  keep  our  large  variety  of  tools  busy, 
but  we  are  continually  seeking  out  new  prod- 
ucts suitable  for  our  manufacturing  facilities 
and  are  making  some  progress. 

^^In  the  process  of  rehabilitating  the  busi- 
ness, nearly  the  entire  management  personnel 
was  changed  around  and  their  duties  defined 
and  responsibilities  established.  The  result  has 
been  that  key  men  were  put  in  imy)ortant  posi- 
tions which  they  were  qualified  to  fill  and  a 
harmonious  working  organization  established. 
Many  records  existing  only  in  the  minds  of  the 
personnel  have  been  put  on  paper  and  made 
permanently  available.  This  represents  an 
asset  of  considerable  value  to  the  Corporation. 
In  this  connection  it  is  gratifying  we  were  able 
to  utilize  so  many  of  the  old  employees,  thereby 
getting  the  advantage  of  their  long  [623]  years 
of  experience  and  special  knowledge  of  the 
business. 

^^Eegarding  the  Sales  outlook.  It  is  of  inter- 
est to  note  that  during  the  last  several  years  the 
Corporation  has  bid  on  and  been  awarded  sev- 
eral important  contracts  covering  Hydraulic 
Gates  and  Valves  for  various  National  and 
International  Projects.  Our  experience  in  this 
class  of  work  has  enabled  us  to  bid  on  and  re- 
ceive   awards    for    this    specialized    work.    In 


Tlenchj  Realization  Co.  et  al.  T19 

(Testimony  of  Charles  B.  Moores.) 

considering  the  method  of  selling  our  regular 
product,  we  had  to  choose  between  a  direct 
sales  force,  or  through  Agents  and  established 
Supply  Houses.  In  order  to  keep  our  overhead 
expenses  down,  considering  that  our  regular 
line  of  products  was  was  not  suffieiently  com- 
plete, the  indirect  selling  method  has  been 
largely  followed,  except  for  local  business. 

^'We  have  established  in  the  last  two  or  three 
years  many  foreign  connections,  some  of  which 
have  proved  to  be  of  great  advantage  to  the 
Corporation.  One  foreign  connection  has  pur- 
chased thirty  Mine  Hoists  in  addition  to  other 
equipment,  and  has  just  placed  an  initial  order 
for  twenty  Ore  Cars.  Other  foreign  connections 
have  purchased  Ball  Mills  and  other  mining 
equipment.  We  are  using  every  ei¥ort  to  in- 
crease this  foreign  business  husiness,  particu- 
larly right  now,  and  are  meeting  with  fair  suc- 
cess. In  addition  to  the  foreign  connections, 
many  domestic  agencies  have  been  established, 
most  of  which  have  proven  their  value. 

*^In  conclusion,  we  wish  to  say  we  are  j^ar- 
ticularly  grateful  to  the  financial  interests 
which  have  made  it  possible  to  accomplish  what 
has  been  done,  for  their  support  at  all  times, 
and  for  the  patience  and  imtiring  efforts  of  the 
officers  and  representatives  of  the  Bank;  also 
to  the  Board  of  Directors  for  their  interest  and 
sujjport,  and  to  all  of  the  employees  Avho  have 
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so  [624]  loyally  given  their  best  efforts  to  make 
the  Corporation  successful. 

^^  Sincerely  yours, 

W.  R.  BASSICK, 
President.'' 

Q.  The  next  letter  I  have  is  a  letter  to  you  dated 
April  8,  1940.  Did  you  receive  that?  A.     Yes. 

Q.  Between  the  time  of  the  report  to  the  board 
of  directors,  to  which  I  have  just  referred,  Re- 
spondents' Exhibit  E-4,  and  the  date  of  this  letter, 
did  you  have  any  further  discussions  with  Mr. 
Bassick? 

A.     I  do  not  believe  there  was  in  that  interval,  no. 

Mr.  Ferguson:  I  then  offer  as  Respondent's  Ex- 
hibit E-5  a  letter  on  the  letterhead  of  the  Joshua 
Hendy  Iron  Works,  dated  April  8,  1940.  It  reads: 

''Mr.  C.  B.  Moores, 

c/o  Bank  of  California,  N.A. 

400  California  St., 

San  Francisco,  California. 

''Dear  Mr.  Moores: 

"In  view  of  the  progress  made  by  the  Joshua 
Hendy  Iron  Works  during  the  last  several 
years,  and  with  particular  reference  to  the 
showing  for  the  year  1939  and  the  first  two 
months  of  1940,  I  want  to  again  take  up  with 
3^ou  the  question  of  my  remuneration. 

"For  your  information,  I  am  giving  here- 
with the  income  received  from  the  Corporation 


Hendy  Realization  Co.  et  ah  781 

(Testimony  of  Charles  B.  Moores.) 

since  I  took  charge  as  Receiver  on  March  27, 
1934. 


Trustee's 

Total 

Bonus 

Fee 

Earningg 

$5,400. 
7,200. 
7,200. 

5,000. 

12,200. 

$1,800. 

9,000. 

2,000. 

10,100. 
[625] 

Period  Salary 

3/27/34  to 
13/31/34  $5000. 

1935   7200. 

1936   7200. 

1937   7200. 

1938   7200. 

1939   8100. 


^^I  had  hoped  that  when  yoii  received  the 
Financial  Statement  for  the  year  1939  and  my 
letter  to  the  Board  of  Directors  as  of  March 
18,  1940,  that  additional  remuneration,  in  keep- 
ing with  the  circumstances,  would  voluntarily 
be  given.  In  view  of  the  fact  that  I  have  heard 
nothing,  prompts  me  to  take  the  matter  up 
with  you  at  this  time.  You  will  recall  I  have 
previously  mentioned,  on  several  occasions,  that 
I  do  not  feel  the  remimeration  I  am  receiving 
is  in  keeping  with  the  results  obtained. 

^^  Referring  now  to  the  statement  of  income 
given  above,  you  will  note  that  in  1937  I  re- 
ceived a  total  amount  of  $12,200.  which  is  more 
than  I  have  received  in  any  one  year  since, 
which  seems  to  me  decidedly  out  of  line,  as 
since  1937  a  much  better  showing  has  been 
made  and  a  much  better  financial  position  as- 
sured the  Corporation.  I  do  not  feel  it  is  nee- 
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essary  to  go  into  detail  here  regarding  the  con- 
fused conditions  I  found  when  I  took  the  job, 
and  the  consequent  disagreeable  task  I  had  to 
perform  in  connection  with  Court  actions,  re- 
organization, changing  personnel  and  so  on. 
You  are  familiar  with  the  details  and  the  cir- 
cumstances leading  up  to  bringing  order  out  of 
confusion.  I  have  given  the  Company  the 
results  of  35  years  of  manufacturing  experience 
in  all  branches  of  the  Manufacturing  business, 
and  set  myself  a  very  severe  task  in  personally 
taking  over  the  work  of  directing  advertising, 
sales,  production  and  purchasing,  in  order  to 
keep  dowTi  overhead  expenses.  You  will,  of 
course,  appreciate  that  in  being  the  active  head 
of  the  business,  I  had  to  take  on  the  full  re- 
sponsibility for  the  success  or  failure  of  the 
work,  and  I  had  to  take  final  responsibility  for 
the  considerable  risk  involved  in  Government 
and  other  penalty  bidding  and  manufacture. 

^^In  view  of  the  seeming  pr^emptory  refusal 
to  consider  my  [626]  increase  the  last  time  I 
talked  with  you  on  the  subject,  it  is  rather  em- 
barrassing to  have  to  again  bring  the  matter 
wp  disoussion,  but  ^a  servant  is  worthy  of  his 
hire',  and  if  I  am  not  being  adequately  com- 
pensated, I  should  be,  and  I  feel  sure  that  the 
representatives  of  the  other  creditors  will  en- 
dorse any  reasonable  arrangements.  One  should 
not  be  expected  to  work  only  for  the  profit  of 
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the  Corporation,  but  should  share  with  the  Cor- 
poration in  the  results  achieved.  I  have  always 
felt  since  I  have  come  with  the  Corporation, 
that  the  attitude  taken  by  the  principal  credi- 
tor would  be  a  generous  one  and  that  arrange- 
ments have  been  planned  whereby  I  would  be 
taken  care  of  adequately,  but  now  that  several 
weeks  have  passed  since  you  have  had  an 
opportunity  to  go  over  the  results,  and  nothing 
has  been  said  and  no  notice  has  been  given  me 
of  additional  compensation,  I  am  forced  to  the 
conclusion  that  the  matter  has  escaped  the  at- 
tention of  those  most  interested,  or  some  plans 
that  I  am  not  familiar  with  have  been  made  for 
my  benefit. 

^^In  view  of  the  fact  that  Mr.  Mcintosh 
asked  me  to  become  Receiver  for  the  Corpora- 
tion, and  in  view  of  the  fact  that  I  conferred 
with  him  as  Receiver  and  Trustee  during  the 
first  part  of  my  services  for  the  Company,  I  am 
sending  a  copy  of  this  letter  to  him  for  his  in- 
formation and  consideration. 

^^Very  truly  yours, 
W.  R.  BASSICK.'' 

(The  letter  was  marked  ^^Respondents'  Ex- 
hibit E-5.'') 

Mr.  Jordan:  If  your  Honor  please,  at  this  time, 
for  the  purpose  of  the  record,  I  would  like  to  move 
to  strike  all  of  the  letters  just  read  by  Mr.  Ferguson 
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on  the  grounds  previously  stated  in  my  objection, 
namely,  that  they  constitute  hearsay,  are  self- 
serving,  and  upon  the  further  ground  that  they 
contain  opinions  and  [627]  conclusions  which  are 
not  evidence. 

The  Court:  The  motion  is  denied.  The  last  letter 
may  be  admitted  and  marked. 

Mr.  Ferguson:  Q.  Now,  subsequent  to  April  8, 
1940,  did  you  have  further  conversation  with  him? 

A.     I  had  one  conversation  with  him. 

Q.     When,  in  point  of  time,  do  you  recall  ? 

A.  Probably  within  a  week  or  ten  days,  or 
maybe  two  weeks,  at  the  first  oppoi^tunity  after  re- 
ceipt of  the  letter. 

Q.     Where  was  that  held,  if  you  recall? 

A.     It  was  held  at  his  office. 

Q.     What,  was  the  conversation? 

A.  It  was  a  repetition  of  previous  conversations, 
that  he  had  not  been  properly  compensated,  and  I 
still  felt  that  the  cash  position  of  the  company  did 
not  allow  of  the  establishment  of  fixed  compensa- 
tion in  excess  of  that  which  he  had  received;  tliat 
by  the  time  the  particular  job  that  had  kept  him 
reasonably  busy  during  the  past  two  years  was  ac- 
complished and  results  known,  that  the  board 
might  consider  further  compensation  to  him,  tliat 
I  would  be  glad  to  consider  it,  and  I  thought  the 
other  members  of  the  board  would,  that  it  was  only 
another  year  before  the  first  five-year  term  contem- 
plated by  the  plan  would  expire,  and  that  inasmuch 
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as  further  profits  might  be  made  between  then  and 
the  end  of  that  year,  that  would  look  to  me  to  be  a 
very  opportune  time  at  which  to  discuss  disposition 
of  the  stock,  or  a  portion  of  it,  or  whatever,  in  the 
opinion  of  the  board  at  that  time,  was  justified. 

Q.  Was  there  any  further  conversation  held  fol- 
lowing that  conversation? 

A.  Yes,  I  think  there  was  at  least  one  or  two 
more. 

Q.     Can  you  fix  those  in  point  of  time  ? 

A.  There  was  one  in  June  [628]  or  July,  1940, 
and  then  there  was  another  one  when  the  possi- 
bility of  sale  of  the  business  was  under  discussion. 

Q.  Let  us  refer  to  the  one  in  June  or  July ;  what 
was  that  conversation? 

A.  Well,  at  that  time  the  big  job  had  been  com- 
pleted, and  there  had  been  a  profit,  of  in  the  neigh- 
borhood of  $200,000  on  that  job;  the  general  con- 
tractors had  paid  $15,000  bonus  to  the  company  for 
having  delivered  the  material  in  advance  of  the 
term  called  for  by  the  contract,  and  there  w^as  work 
on  the  Shasta  Dam  in  prospect,  but,  the  drawings 
had  not  been  submitted  yet,  so  there  were  no  bids; 
it  looked  then,  there  seemed  to  be  a  prospect  that 
there  would  be  more  of  that  tyi)e  of  work  coming 
up,  and  the  torpedo  tubes  and  gun  mounts  which 
Mr.  Hyland  mentioned  in  his  testimony  were  in 
prospect,  but  that  prospect  was  too  remote,  and  the 
profit  that  might  have  been  derived  from  that  type 
of  work  was  so  small — it  was  based  on  a  fixed  fee 
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of  6  or  7  per  cent,  of  the  esthnated  cost  of  the  job, 
so  it  did  not  seem  that  the  company,  in  its  financial 
condition,  would  be  warranted  in  soliciting  that 
type  of  business;  that  if  it  became  necessary  for 
them  to  take  it  it  might  have  been  considered. 

Q.  I  understnad  that  private  work  is  more  at- 
tractive than  Government  work.  A.    Yes. 

Q.  Was  there  any  initial  discussion  had  witli 
respect  to  compensation  or  partial  distribution  of 
stock? 

A.  Well,  it  was  reported,  the  results  were  very 
satisfactory,  that  there  had  been  an  inclination  of 
the  board  that  had  been  demonstrated  to  grant 
extra  compensation;  that  each  year  no  doubt  that' 
would  come  up  again  in  December  when  the  final 
results  of  the  year's  operations  were  known,  and 
that  when  the  distribution  of  stock  was  again 
solicited  that  would  be  a  very  opportune  time  to 
consider  it. 

Q.  Now,  you  say  you  held  a  conversation  at  or 
about  the  time,  [629]  as  I  understand,  that  the  sale 
of  the  business  was  being  considered.  When  was 
that  ? 

A.  That  would  have  been  November  4,  or  5,  or  6. 
That  was  in  the  interim  between  the  granting  of 
the  option — just  previous  to  the  granting  of  the 
o])tion  it  was  discussed  in  the  meeting,  at  which  the 
option  was  granted. 

Q.  Was  that  a  discussion  at  which  all  the  direc- 
tors were  present? 
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A.     All  the  directors  were  present  at  this  dis- 
cussion on  November  4. 

Q.     What  was  tjaat  discussion'? 

A.  Well,  Mr.  Bassick,  in  giving  his  opinion  as 
to  the  advisability  of  disposing  of  the  business, 
brought  out  that  he  and  the  other  members  of  the 
management  had  been  assured  they  would  share  in 
the  business,  that  the  business  would  be  theirs,  or 
they  would  have  a  substantial  interest  in  the  busi- 
ness when  the  creditors  were  satisfied  that  there 
was  a  rehabilitation,  that  that  would  mean  perhaps 
at  the  end  of  another  five  years,  or  whatever  time 
w^as  necessary  to  demonstrate  the  success  of  th^ 
plant  which  might  have  already  occurred,  but  really 
they  were  the  ones  primarily  interested,  rather 
than  the  creditors,  that  is,  they  were  to  receive  this 
stock  and  tjiat  in  their  opinion  it  should  be  given 
additional  weight  on  that  account.  I  pointed  out  to 
them  the  corporation  was  still  involved  to  a  sub- 
stantial amount,  that  they  w^ere  holders  of  an  equity 
which  they  could  look  forward  to  as  coming  to 
them,  and  all  of  this  had  to  be  considered.  It  was 
also  brought  out  by  me  that  the  plan  of  the  j^ur- 
chaser  was  not  to  continue  his  employment,  that  it 
meant  that  he  was  out  of  a  job,  and  that  some  con- 
sideration should  be  given  to  that,  and  that  it  had 
been  held  out  to  him  all  of  these  years  as  time  went 
on  his  remuneration  would  be  increased,  and  there 
w^as  no  possibility  of  that  if  he  was  no  longer  to  be 
employed.  That  was  all  [630]  part  of  the  discussion 
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preliminarily  to  the  granting  of  the  option  by  the 

board  of  directors. 

Q.  That  is  part  of  the  discussion  referred  to  in 
the  minutes  of  November  4?  A.     Yes. 

Q.  Apparently  there  was  a  general  discussion 
regarding  the  distribution  of  the  shares  of  stock  in 
accordance  with  the  terms  of  the  plan? 

A.  Yes,  that  was  also  discussed.  He  brought  that 
point  out  as  to  who  was  to  receive  the  stock,  and 
how  much  they  were  to  receive. 

Q.  Were  there  any  other  conversations  ]^rior  to 
the  distribution  of  this  stock? 

A.  Yes.  During  the  course  of  the  next  few  days, 
while  this  option  was  still  pending,  Mr.  Bassick,  I 
think,  brought  up  the  matter,  along  the  same  line — 
you  are  speaking  of  Mr.  Bassick  ? 

Q.    Yes. 

A.  He  reiterated  the  argiunent  that  he  had  made 
before,  and  indicated  that  certain  assets  of  the  busi- 
ness, it  was  desirable  to  withhold  from  sale. 

Q.     TYliat  was  said? 

A.  He  said  that  he  believed  that  considerable 
business  could  be  done  in  the  mining  equipment 
business,  and  also  government  jobs  other  than  de- 
fense jobs,  such  as  they  had  been  in  the  habit  of 
doing,  it  would  be  advisable  to  hold  the  patterns,  of 
which  the  company  had  a  considerable  number,  or 
drawings,  so  that  if  the  group  who  were  to  receive 
this  stock  in  the  company  desired  to  continue  that 
they  might  have  those  assets  with  which  to  continue. 
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Q.     What  was  your  conversation? 

A.  I  said  that,  was  a  matter  for  them  to  con- 
sider when  the  creditors  were  satisfied,  that  I  no 
longer  had  anything  more — no  position  other  than 
as  representative  of  the  amount  of  stock  which  the 
bank  held. 

Q.     Were  those  patterns  withheld  from  the  sale? 

A.     They  were  not  [631]  included  in  the  sale. 

Q.  But  they  were  included  in  the  sale.  Will  you 
explain  that,  please? 

A.  It  developed  that  an  inventory  w^hich  was 
set  forth  on  September  30  at  a  figure  of  about 
$120,000  was  an  inventory  of  the  value  of  $40,000 
less  than  that,  and  rather  than  adjust  that  inven- 
tory, we  allowed  the  patterns  to  be  substituted  for 
that  decrease  in  inventory.  We  otherwise  would 
have  had  to  adjust  that. 

Q.  Does  that  conclude,  in  general,  the  conversa- 
tions had  with  Mr.  Bassick? 

A.     No,  there  was  further  discussion. 

Q.    When  was  that  held? 

A.  It  was  after  the  exercise  of  the  option.  I  w^as 
away  at  the  time  the  option  was  exercised,  I  re- 
turned to  San  Francisco,  about  November  20,  and 
at  the  subsequent  meeting  of  the  board  the  matter 
of  the  distribution  of  stock,  and  of  an  amount  of 
cash  to  adjust  the  waiver  of  dividends  on  that  stock 
tjiat  was  to  be  distributed,  the  best  means  of  prop- 
erly compensating  everybody  who  had  been  em- 
ployed by  the  company  and  whose  employment  had 
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been  severed  by  reason  of  the  sale  of  the  business. 

Q.  Now,  are  those  the  discussions  held  in  the 
board  which  were  reported  in  the  minutes,  but  upon 
which  Mr.  Bassick  did  not  vote? 

A.  Yes.  His  opinion  was  asked,  what  he  thought 
his  entitlement  to  be,  and  wliat  lie  thought  tlie  en- 
titlement of  each  of  the  others  to  be;  he  was  asked 
as  to  the  salary  of  the  employees,  and  that  was  dis- 
cussed with  other  members  of  the  board  in  general, 
and  prior  to  the  meeting,  and  I  think  it  was  dis- 
cussed at  the  meeting,  that  that  should  come  n\)  at 
the  meeting  of  the  directors  and  we  will  decide  it 
there. 

Q.     Was  there  any  other  conversation? 

A.     I  do  not  recall  any. 

Mr.  Ferguson:  Now, Mr.  Jordan, at  twelve  o'clock 
I  had  re-  [632]  ferred  to  some  minutes  of  the 
special  meeting  of  the  board  of  directors  held  No- 
vember 21,  1939,  and  I  understand  you  consent  now 
that  the  minutes  with  respect  to  the  I'etirement  of 
certain  obligations  may  be  introduced. 

Mr.  Jordan:  So  stipulated. 

Mr.  Ferguson:  This  is  a  special  meeting  of  the 
board  of  directors  of  Joshua  Hendy  Iron  Works, 
held  on  November  21,  1939.  All  of  the  directors 
were  present.  I  am  offering  all  of  the  minutes  in  so 
far  as  they  relate  to  the  redemption  of  Class  E 
notes.  The  Class  E  notes  were  the  unsecured  notes 
under  the  plan  that  the  creditors  held. 
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^^On  motion  made  by  Director  Moorers,  sec- 
onded by  Director  Price,  and  unanimously  car- 
ried, the  following  resolution  was  adopted: 

'^Whereas,  the  terms  of  the  plan  of  reorgani- 
zation of  this  corporation,  the  Joshua  Hendy 
Iron  Works,  confirmed  by  the  United  States 
District  Court  on  March  24,  1936,  provided  for 
the  issuance,  and  this  corporation  did  as  of 
March  24,  1936  issue  its  unsecured  five-year 
notes  to  the  imsecured  creditors  of  tjiis  corpo- 
ration then  holding  claims  which  accrued  prior 
to  May  17,  1932,  said  notes  being  designated  as 
^ Class  E'  notes;  which  said  notes  were  issued 
and  are  outstanding  in  the  aggregate  principal 
amount  of  $198,197.76,  of  which  amount  notes 
in  the  aggregate  principal  amount,  of  $109,- 
798,48  are  held  by  the  Bank  of  California,  N. A., 
and  the  balance,  $88,399.29,  are  held  by  157 
other  creditors;  and 

'^Whereas,  it  appears  that  this  corporation 
will,  on  December  15,  1939,  have  on  hand  ap- 
proximately $60,000  available  for  the  retire- 
ment of  its  outstanding  obligations,  either  se- 
cured or  unsecured ;  and  [633] 

^^  Whereas,  the  Bank  of  California,  N.  A.  has 
agreed  that  this  corporation  may  expend  all 
of  said  sum  of  $60,000  in  the  retirement  of  the 
unsecured  KUass  E'  notes  of  this  corporation 
held  by  holders  other  than  the  Bank  of  Cali- 
fornia, N.  A.  on  the  basis  of  70  per  cent,  of 
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the  principal  amounts  of  said  notes;  the  Bank 
of  California,  N.  A.  being  willing,  in  siicli  case, 
to  stand  by  and  not  require  that  it  be  included 
in  such  offer,  as  is  more  fully  evidenced  by  the 
letter  from  the  Bank  of  California,  X.  A.  to 
this  corporation  dated  November  21,  1939,  so 
agreeing,  a  copy  of  which  letter  is  attached 
to  the  minutes  of  this  meeting  and  liereby 
specially  referred  to;  and 

^^  Whereas,  it  appears  to  the  advantage,  bene- 
fit, and  best  interests  of  this  corporation,  and 
of  all  persons  interested  therein,  that  this  cor- 
poration offer  to  pay  the  holders  of  its  ^  Class 
E'  notes,  other  than  the  Bank  of  California, 
X.  A.,  an  amomit  of  cash  equal  to  70  per  cent, 
of  the  principal  amomit  of  said  notes  in  full 
settlement  and  satisfaction  of  the  same; 

''Now,  Therefore,  Be  It  Resolved,  that  this 
corporation  make  a  written  offer  to  each  of  the 
holders  of  its  'Class  E'  imsecured  five-year 
notes,  other  than  the  Bank  of  California,  N.  A., 
offering  to  pay  each  of  said  note  liolders,  in  full 
settlement  and  satisfaction  of  the  notes  held  by 
them,  an  amount  of  cash  equal  to  70  per  cent, 
of  the  principal  amount  of  such  notes  so  lield 
by  them;  provided  that  each  such  note  liolder 
first  present  the  imsecured  five-year  'Class  E' 
note  held  by  him  at  the  office  of  the  corporation 
on  or  before  December  15,  1939,  at  5:00  p.  m. 
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or  mail  the  same  so  that  it  will  be  received  by 
the  corporation  prior  to  such  time,  and  at  the 
same  time  execute  a  form  of  satisfaction  ac- 
knowledging that  such  payment  is  received  in 
full  satisfaction  and  discharge  of  such  note  so 
surrendered  by  [634]  each  of  said  stockholders ; 
^^And  Be  It  Further  Resolved,  that  upon  the 
presentation  of  each  of  said  unsecured  five- 
year  ^  Class  E'  notes  of  the  corporation  on  or 
before  December  15,  1939  at  5:00  p.  m.,  or  the 
receipt  of  the  same  by  mail  by  this  corporation 
prior  to  such  time,  and  upon  the  execution  of 
an  appropriate  form  of  satisfaction,  as  afore- 
said, this  corporation  pay  the  owner  and  holder 
of  each  of  said  notes  so  presented,  in  full  settle- 
ment and  satisfaction  of  the  same,  an  amount 
of  cash  equal  to  70  per  cent,  of  the  principal 
amount  of  said  notes;  provided,  however,  that 
pursuant  to  the  letter  of  the  Bank  of  Califor- 
nia, N.  A.,  hereinabove  referred  to,  this  offer 
shall  not  be  made  to  the  Bank  of  California, 
N.  A.,  on  account  of  the  'Class  E'  notes  of  this 
corporation  held  by  it/' 

Then,  of  course,  the  resolution  further  continues 
to  empower  the  President  and  Secretary  to  com- 
municate the  offer  to  the  holders  of  the  Class  E 
notes  and  include  a  form  of  letter  of  transmittal 
and  satisfaction  to  be  filled  in  by  the  note  holders, 
etc.,  and  those  are   attached  to  the  minutes,   and 
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also  the  consent   of  the  Bank  of   California  to  a 
settlement  on  that  basis  and  waiving  particii)ation 
in  the  distribution  of  fmids  in  view  of  the  redemp- 
tion of  these  interest-bearing  notes. 

Q.  Pursuant  to  that  resolution  I  miderstand 
that  these  notices  were  sent  out  to  all  the  note 
holders  other  than  the  Bank  of  California,  and  that 
a  considerable  number  of  them  exercised  tlieir  right 
to  receive  that  70  per  cent.:  Is  that  correct? 

A.     Yes,  a  considerable  number  did. 

Q.  So  that  in  that  connection  $38,686.87  was 
paid  out  on  notes  aggregating  some  $55,000,  so 
that  there  was  a  discomit  and  saving  to  the  corpora- 
tion of  $16,580.19.  Is  that  correct?  [635] 

A.  I  believe  that  amount  is  correct,  according 
to  my  recollection. 

The  Court:  I  will  continue  this  trial  until  to- 
morrow morning  at  10:00  o'clock. 

(Whereupon  an  adjournment  was  taken  until 
tomorrow,  Friday,  September  26,  1941,  at  10:00 
o'clock  a.  m.)  [636] 


Friday,  September  26,  1941—10  o 'Clock  A.  M. 
The    Court:     You    may    proceed    in    Shores    v. 
Hendy  Realization  Company. 
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CHARLES  C.  MOORES, 

Recalled. 

Direct  Examination  (resumed) 

Mr.  Ferguson :  If  your  Honor  please,  there  were 
admitted  in  evidence  yesterday  two  trustees'  cer- 
tificates, marked  Exhibit  D,  and  there  was  discus- 
sion with  reference  to  the  fact  that  there  was  a 
certificate  missing  for  470  shares  issued  to  Dr. 
Behneman,  and  we  are  going  to  produce  it,  and  I 
think  it  may  be  stij^ulated  as  part  of  the  defen- 
dants' case. 

Mr.  Jordan:     No  objection. 

Mr.  Ferguson:  At  the  close  of  the  session  yes- 
terday we  were  referring  to  the  minutes  of  the 
directors  meeting  held  on  November  21,  1939,  which 
Mr.  Jordan  stipulated  to,  and  we  had  referred  to 
the  fact  that  as  a  result  of  that  there  was  a  re- 
duction of  the  unsecured  notes  in  the  sum  of 
$55,000  by  reason  of  the  70  per  cent,  offer  in  com- 
promise. 

In  addition,  there  is  a  second  resolution  showing 
the  payment  of  certain  secured  indebtedness,  which 
reads : 

'^On  motion  made  by  Director  Moores  and  sec- 
onded by  Director  Webber,  and  unanimously  car- 
ried, the  following  resolution  was  adopted: 

*^  Whereas  a  letter  has  been  received  from  The 
Bank  of  California,  N.  A.,  expressing  their  willing- 
ness to  forego  payment  to  them  on  *  Class  B'  notes 
of  this  corporation  in  order  to  enable  immediate 
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payment  in  full  of  the  ^  Class  B'  notes  payable  to 
Julia  Routzalm  and  H.  L.  E.  Meyer,  Jr/' — those 
*  ^  B  "  notes  were  [637]  secured  notes  mider  the  plan — 
"in   the   respective    amounts    of   $5681.09    and 
$8854.56,    with    interest    at    4    per    cent,    from 
3/24/39  to  the  date  of  settlement,  with  the  un- 
derstanding that  such  payment  will  leave  The 
Bank  of  California,  N.  A.  the  sole  holder  of 
notes  of  this  class,  and  that  they  shall  receive 
payment  of  principal  and  interest  in  accordance 
with  the  terms  of  the  notes. 

"Now,  Therefore,  Be  It  Resolved  that  this 
corporation  immediately  pay  such  holders  of 
Class  'B'  notes  in  accordance  with  the  terms 
of  the  offer  by  The  Bank  of  California  N.  A., 
receiving  from  such  paid  note  holders  all  pro- 
per j)apers  showing  the  retirement  of  this  in- 
debtedness and  relinquishment  of  their  rights 
in  the  security  to  these  notes. 

"And  Be  It  Further  Resolved  that  the  Presi- 
dent and  Secretary  of  this  corporation  be  and 
they  are  hereby  authorized  for  and  on  behalf 
of  this  corporation,  and  as  it  corporate  act 
and  deed,  to  immediately  pay  such  holders  of 
Class  ^B'  notes  upon  receipt  of  all  proper 
papers  showing  the  extinguishment  of  such 
debt  and  relinquishment  of  the  collateral  se- 
curity.'' 
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Q.  Those  payments  so  authorized  were  made, 
were  they,  Mr.  Moore  f  A.     They  were. 

Mr.  Ferguson:  I  also  desire  to  read  a  motion, 
a  resolution  from  the  minutes  of  the  regular  meet- 
ing of  the  board  of  directors  held  on  March  18, 
1940,  this  being  done  i^ursuant  to  a  stipulation  of 
Mr.  Jordan. 

Mr.  Jordan:     So  stipulated. 
Mr.  Ferguson: 

^^A  motion  was  made  by  Mr.  Price  and  sec- 
onded by  Mr.  Webber  and  unanimously  car- 
ried ratifying  the  payment  to  The  Bank  of 
California,  N.  A.  of  $176,503.06,  on  account  of 
Class  ^B'  notes  held  by  that  bank,  with  interest 
to  the  date  of  payment,  and  authorizing  ])a\'- 
ment  on  March  24,  1940  of  the  accrued  interest 
[638]  to  that  date  on  the  Class  'B'  notes  out- 
standing. ' ' 

Those  were  the  same  class  of  notes  as  those  just 
referred  to. 

Q.  I  will  ask  you  if  that  amount  was  paid  to 
the  bank.  A.     Yes. 

Q.  From  what  fund  was  that  sum  of  $176,000 
paid? 

A.  From  the  regular  ca^h  account  of  the  Joshua 
Pendy  Iron  Works. 

Q.  Did  that  represent  refinancing  of  that 
amount?  A.     No,  it  did  not. 

Q.  In  other  w^ords,  they  paid  it  from  operating 
revenue?  A.     From  revenue  of  the  company. 
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Q.  Now,  I  understand  that  you  were  familiar 
witli  the  plant  of  the  Joshua  Hendy  Iron  Works? 

A.    Yes. 

Q.  And  were  familiar  in  1934  and  1935  with 
that  plant,  is  that  correct?  A.     Yes. 

Q.  You  were  familiar  with  the  Bourne  reports 
which  have  been  introduced  through  you? 

A.     Yes,  I  tliink  so. 

Q.  Now,  in  the  course  of  the  testiniony  it  has 
been  referred  to  that  at  sometime  between  the 
time  of  the  appointment  of  the  trustee,  and  subse- 
quently, that  the  book  value  of  this  plant  was  writ- 
ten down.  Were  you  familiar  \\ith  that  write- 
do\Mi?  A.     I   was. 

Q.  Did  you  have  anything  to  do  with  the  matter 
as  a  result  of  which  it  was  written  down? 

A.  I  discussed  the  matter  with  Mr.  Bassick, 
and  I  \\as  present  in  court  at  the  time  that  he 
made  his  report,  and  it  was  decided  that  is  was 
for  the  benefit  of  the  company  that  proper  valua- 
tion of  the  assets  of  the  corporation  be  made. 

Q.  When  you  say  ^^ proper  valuation''  of  the 
plant,  do  you  mean  that  the  valuations  prior  to  the 
write-down  were  improper? 

A.       They  were  obviously  improper. 

Q.  You  mean  by  '*they  were  improper,''  they 
were  too  high  or  too  [639]  low? 

Mr.  Jordan:  Are  you  qualifying  Mr.  Moores  as 
an  expert  on  values? 

Mr.  Ferguson:     He    is    in    the    position    of    an 
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owner.  You  understand  that  any  owner  may  testify 

as  to  the  value  of  property. 

Mr.  Jordan:     Yes,  that  is  true. 

A.  I  considered  the  valuation  prior  to  that 
write-down  was  excessively  high. 

Q.  Do  you  have  any  idea  of  what  its  valuation 
was,  if  any,  prior  to  this  write-down? 

A.     I  believe  it  was  $724,000. 

Q.  Do  you  know  what  it  was  subsequent  to  the 
write-down  ? 

A.     In  the  neighborhood  of  $350,000. 

Q.  Did  that,  in  your  opinion,  represent  a  write- 
down to  a  reasonable  value  of  the  plant? 

A.  I  believe  that  represented  the  true  value 
after  the  write-down — at  the  time  of  the  write- 
down. 

Q.  Now,  you  referred  to  an  appraisal  made  by 
Mr.  Smiley — that  was  the  appraisal,  the  transcript 
of  which  was  read  to  the  Court,  having  been  made 
before  Judge  Beasly,  is  that  correct? 

A.     I  believe  it  was  before  Judge  Wyman. 

Q.  I  think  you  stand  corrected.  It  was  before 
Judge  Beasly,  made  in  October,  1935.  Is  that  cor- 
rect? A.     Yes,  that  w^as  it. 

Q.  Do  you  know  when  the  plant  assets  were 
written  down?  A.     In  December,  1935. 

Q.  That  was  before  the  plan  of  reorganization 
was  acted  upon  and  confirmed?  A.     It  was. 

Mr.  Ferguson:  In  that  connection,  if  your 
Honor  please,  and  so  that  we  won't  jump  back- 
ward and  forward,  I  should  like  to  refer  to  the  fact 
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that  in  evidence  there  are  also  other  matters  re- 
lating to  this  write-down,  or  in  connection  with 
the  book  value  of  the  assets  of  the  Sunnyvale 
plant  and  proi)erty.  [640]  These  are  in  evidence, 
and  I  might  as  well  call  attention  of  the  court  to 
them  at  one  time.  I  am  referring  to  page  3  of  the 
plan  of  reorganization,  under  the  heading 

'^4.     Assets: 

^' There  is  no  physical  inventory  of  the  assets 

of  the  debtor  corporation  as  of  July  31,  1935/' 

That  was  the  date  of  the  plan  which  was  sub- 
mitted. 

*'The  items  under  the  heading  ^Inventories' 
therefore  reflect  only  their  book  cost;  and  the 
items  under  ^Capital  Assets'  are  stated  at  their 
book  values,  which  are  subject  to  a  substantial 
write-down  because  of  excess  capital  charges 
made,  and  insufficient  depreciation  and  amorti- 
zation taken,  in  prior  years." 

I  also  desire  to  refer,  if  your  Honor  please,  to 
Receivers'  Exhibit  No.  B,  which  was  the  Bourne 
report  rendered  to  the  company  of  the  assets  pre- 
ceding the  adoption  of  the  plan.  Under  the  head- 
ing of  '* Capital  Assets''  we  have  this: 

^'Following  is  a  condensed  summary  of  the 
other  Capital  Assets  from  February  28,  1907, 
to  March  27,  1934." 

Then  follows  a  summary,  the  reading  of  which  I 
will  omit.  Then  there  follows: 
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^^The  Capital  Assets  have  never  been  ap- 
praised or  propertly  depreciated  and  their 
stated  value  is  considered  to  be  considerably 
in  excess  of  their  true  value/' 

Q.  Now,  to  go  back  to  one  further  thing,  Mr. 
Moores,  when  you  referred  to  the  sum  of  $350,000 
as  representing,  in  your  opinion,  the  correct  or 
reasonable  value  of  the  plant  following  the  write- 
down, do  you  mean  as  a  going  concern,  or  its  liqui- 
dating value?  A.    As  a  going  concern. 

Q.  Would  its  liquidating  value  be  greater  or 
less?  A.    It  would  have  been  less. 

Q.  Now,  you  are  familiar,  I  understand,  with 
the  Forbes  audit  [641]  and  account,  and  Bourne 
audit  and  account?  A.     I  am. 

Q.     Which  are  in  evidence?  A.    Yes. 

Q.  Have  you  prepared  or  had  prepared  for  you 
a  schedule  or  a  statement  taken  from  those  re- 
ports for  the  purpose  of  summarization  of  the  net 
profit  of  the  company  during  the  period  from  June 
30,  1936  to  November  15,  1940,  both  before  and 
after  depreciation,  net  income  during  that  period, 
and  the  net  worth  year  by  year? 

A.      From  the  Forbes  reports? 

Q.  Yes,  from  the  Forbes  reports.  I  believe  in 
one  connection,  that  is  as  to  the  net  worth  figure 
of  September  30,  1940,  it  is  from  the  pro  forma 
sheet  that  is  in  evidence  as  Respondents'  Ex- 
hibit C.  A.     Yes. 


802  Gladys  Ji.  Shores  et  ah  vs. 

(Testimony  of  Charles  B.  Moores.) 

]\Ir.  Jordan:  T3o  I  understand  that  Mr.  Moores 
2)rei)ared  this  summary "? 

Mr.  Ferguson:  No,  that  is  not  correct.  It  was 
prepared  i)ursuant  to  your  direction,  was  it,  Mr. 
Moores?  A.     Yes. 

Mr.  Feri^uson:  These  figures,  for  the  Court's 
information,  and  for  Mr.  Jordan's  information, 
can  be  vertified  from  the  reports. 

Mr.  Jordan:  Will  the  gentleman  who  prepared 
this  personally  be  in  court  as  a  witness? 

Mr.  Ferguson:  I  will  sav  this,  that  statement 
was  prei3ared  i)ursuant  to  Mr.  Moores'  direction, 
and  it  will  be  verified  and  checked  bv  Mr.  Knott,  of 
Forbes  &  Company,  who  has  done  that.  As  a  matter 
of  fact,  I  checked  it  with  him  this  morning,  but 
if  you  wish  he  can  check  it  again.  All  of  these 
figures  may  be  found  in  the  reports,  themselves. 

Mr.  Jordan:  As  to  the  statement,  I  have  no 
objection,  but  in  our  case  Mr.  Gane  was  here  and 
was  subjected  to  cross-examination,  and  I  think 
that  in  all  fairness  that  we  should  have  an  oppor- 
tunity [642]  before  this  is  introduced  in  evidence 
and  becomes  a  part  of  the  record  to  cross-examine 
him. 

The  Court:  Let  it  be  marked  for  identification. 
(The  summarization  was  marked  "Respon- 
dents' Exhibit  F  for  Identification.") 

Mr.  Ferguson:  Q.  Referring  to  Respondents' 
Exhibit  F  For  Identification,  Mr.  Moores 
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Mr.  Jordan:  I  am  going  to  object,  your  Honor, 
at  this  time  to  the  interrogation  of  this  witness 
with  respect  to  this  exhibit  w^hich  has  only  been 
marked  For  Identification,  and  which  I  understand 
will  be  later  explained. 

The  Court:  You  will  have  full  opportunity  to 
cross-examine  the  man  who  made  it.  Now,  it  seems 
to  me  that  we  ought  not  to  require  this  witness  to 
step  off  the  stand  and  have  another  witness  put 
on  so  that  you  may  have  the  opportunity  to  ex- 
amine him  now. 

Mr.  Jordan:     Very  well,  your  Honor. 

Mr.  Ferguson:  I  might  further  add,  all  of  these 
figures  are  now  in  evidence. 

The  Court:     Proceed. 

Mr.  Ferguson:  Referring  to  Respondents'  Ex- 
hibit F  For  Identification,  Mr.  Moores,  under  the 
heading,  ''Net  Profit  from  Operations'' — there  are 
two  columns,  one  before  depreciation  and  the  other 
after  depreciation.  Where  were  those  figures  taken 
from  ? 

A.  They  were  taken  from  a  report  of  John 
Forbes  &  Company,  certified  public  accountants. 

Q.     The  annual  reports  which  are  in  evidence? 

A.  The  annual  reports,  and  there  was  one  in- 
terim report  as  of  November  15,  1940. 

Q.  I  notice  that  for  the  period  from  March  24, 
1936  to  June  30,  1936,  there  are  no  figures.  Why  is 
that? 


804  Gladys  M.  Shores  et  al.  vs. 

(Testimony  of  Charles  B.  Moores.) 

A.  Tiecause  there  are  [643]  no  figures  available 
for  that  definite  period.  The  last  available  state- 
ment prior  to  June  30  is  for  the  month  of  March — 
March  31,  1935. 

Q.     So  they  are  not   included?  A.    Yes. 

Q.  Although  they  do  show  a  profit  you  have 
excluded  those  because  no  precise  figures  were  avail- 
able? A.     That  is  right. 

Q.  I  notice  the  item,  ^'Net  income.''  Do  I  un- 
derstand correctly  that  these  net  income  figures 
are  taken  after  depreciation  and  interest  deduc- 
tions, but  do  not  include  profits  to  the  company 
arising  from  reductions  in  liabilities,  profits  on 
sale  of  plant  or  miscellaneous  minor  surplus  charges 
or  credits?  A.     That  is  true. 

Q.  The  figures  mider  the  column  ^^Net  Worth'' 
were  taken  from  where? 

A.  They  were  taken  after  all  of  this  adjustment 
for  reduction  in  liabilities  and  certain  adjustments 
in  minor  amounts. 

Q.  In  other  words,  this  represents  a  smnmary 
as  shown  by  Forbes  &  Co.'s  arniual  reports,  with 
one   exception?  A.     Yes. 

Q.  And  that  is  the  September  30,  1940  figure 
which  was  taken  from  the  pro  forma  balance  sheet? 

A.     Yes. 

Mr.  Ferguson:  If  your  Honor  please,  I  offer 
this  in  evidence.  It  was  made  imder  this  man's  di- 
rection from  the  figures  in  evidence.  These  figures 
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are  presented  in  this  form  solely  for  the  Court's 
convenience.  This  constitutes  nothing  but  a 
summary  of  those  figures,  so  that  counsel  would 
not  have  to  go  through  the  reports  to  arrive  at 
that  figure. 

Mr.  Jordan:  May  I  make  this  suggestion,  I  am 
not  an  accountant,  but  I  would  like  Mr.  Gane  to 
review^  these  figures,  and  may  I  renew^  my  objection 
at  this  time  until  we  have  an  opportunity  to  do  so? 
If  they  reconcile  with  his  figures  and  his  version 
of  the  reports  then  we  would  have  no   objection. 

[644] 

The  Court:  Let  him  examine  them.  I  suppose 
you  can  do  that  between  now  and  this  afternoon. 

Mr.  Jordan:     Oh,  yes,  I  am  quite  sure  he  can. 

Mr.  Ferguson:  Then  on  the  same  theory  I  pre- 
sent a  summarization  taken  of  the  balance  due  on 
long  term  reorganization  notes,  that  is  the  balance 
due  after  reduction  from  June  30,  1936  to  Decem- 
ber 31,  1940.  This  was  made  pursuant  to  your  di- 
rection, Mr.  Moores?  A.     Yes. 

The  Court:     Let  it  be  marked  for  identification. 
(The    schedule    was    marked    '^Respondents' 
Exhibit  G  For  Identification.") 

The  Witness:  Yes,  this  was  made  pursuant  to 
my  instructions. 

Mr.  Ferguson:  Q.  Submitted  to  you,  do  you 
mean  ? 

A.     It  was  submitted  to  me  by  you  in  conjunc- 
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tioii  with  Mr.  Knott,  of  John  Forbes  &  Company's 

office. 

Q.  The  figures  were  taken  from  the  books  of 
the  company,  is  that  correct? 

A.     They  were  taken  from  the  Forbes  reports. 

Q.  Mr.  Moores,  referrmg  to  Respondents'  Ex- 
hibit F  For  Identification,  there  is  a  colimin  show- 
ing the  net  worth  as  suggested  from  time  to  time, 
and  have  you  had,  pursuant  to  your  directions,  a 
chart   made   reflecting   pictorially   those   figures? 

A.    I  have. 

Q.     You   refer  to  this  chart?  A.     Yes. 

Q.    Aiid  this  is  the  chart  ?  A.     That  is  it. 

Q.  Those  are  the  same  figures  referred  to  in 
Exhibit  F  For  Identification?  A.     Yes. 

Mr.  Ferguson :  Of  course,  I  do  not  know  whether 
Mr.  Crane  would  prove  or  disprove  this. 

The  Court:  I  miderstand  that.  I  think  it  w^ould 
be  proper  that  Mr.  Jordan's  expert  be  allowed  to 
examine  the  figures.  [645]  and  tell  him  w^hat  he 
thought  about  it  before  he  withdrew  his  objection. 

Mr.  Ferguson:  That  being  the  case,  I  will  offer 
this  pictorial  rej)resentation  also  for  identification. 

The  Court :     It  may  be  marked  For  Identification. 
(The  chart  was  marked  ^^Respondents'  Ex- 
hibit H  For  Identification.") 

Mr.  Ferguson:     Q.     Mr.  Moores 

The  Court:     What  is  this? 

Mr.  Ferguson:     A  pictorial  representation,  it  is 
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a  graph,  a  pictorial  representation  of  the  net  worth 
of  the  company  on  the  date  of  each  annual  report, 
and  the  figures  of  which  are  contained  in  Respond- 
ents '  Exhibit  F  for  Identification. 

The  Court :     Who  made  it  ? 

Mr.  Ferguson:  It  was  made  pursuant  to  Mr. 
Moores'  direction.  I  made  it,  myself,  as  a  matter 
of  fact. 

The  Court :     It  is  a  nice  piece  of  work. 

Mr.  Jordan:  I  think  so,  myself.  He  is  a  good 
draftsman. 

Mr.  Ferguson:  Q.  With  respect  to  Respond- 
ents' Exhibit  Gr  for  Identification,  showing  the  bal- 
ance due  as  it  existed  from  time  to  time,  you  have 
also  had  a  pictorial  representation  or  graph  made 
of  that  ?  A.     Of  the  indebtedness,  yes. 

Q.  Showing  the  balance  of  principal  due  from 
time  to  time,  and  the  balance  of  principal  plus  ac- 
crued interest  from  time  to  time  ? 

A.     Yes,  both  are  shown. 

Q.     And  this  is  that  graph  I  A.     Yes. 

Mr.  Ferguson:  I  will  ask  that  this  be  marked  as 
Respondents'  Exhibit  I  for  Identification,  if  your 
Honor  please. 

The  Court :     It  may  be  marked. 

(The  chart  was  marked  ^^Respondents'  Ex- 
hibit I  for  Iden-  [646]  tification.") 

Mr.  Ferguson:  Q.  Now,  Mr.  Moores,  turning 
to  the  sale  of  the  property,  the  minutes  were  re- 
ferred to  and  read  in  evidence,  that  is,  portions  of 
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the  minutes  of  the  directoi^  meeting  of  November 
4,  1940,  that  related  to  the  approval  of  the  oi)tion  by 
the  Board  of  Directors  and  the  issuance  of  the  op- 
tion. Was  the  option  approved  and  the  sale  ap- 
proved by  the  stockholders  of  this  company? 

A.  It  was  approved  by  the  stockholders  of  rec- 
ord, yes. 

Q.  That  was  done  at  the  stockholders  meeting 
held  November  15,  1940?  A.     It  was. 

Mr.  Ferguson:  If  your  Honor  please,  I  desire 
to  present  a  matter  to  the  Court  that  has  not  been 
brought  to  the  attention  of  the  Court.  Mr.  Jordan 
has  referred  to  the  fact  that  at  this  stockholders 
meeting  that  '^The  follomng  voting  trustees,  being 
a  majority  of  the  voting  trustees  entitled  to  vote 
all  of  the  outstanding  stock  of  The  Joshua  Hendy 
Iron  Works,  a  corporation,  were  present:  A.  J. 
Mayman,  W.  R.  Bassick,  and  Ernest  H.  Price.  The 
following  voting  trustees  were  absent :  A.  E.  Wel)ber 
and  C.  S.  Moores.  Mr.  W.  R.  Bassick  was  ap])ointed 
and  acted  as  chairman  of  the  meeting."  Mr.  Jordan 
has  referred  to  that  portion  of  it  which  recited  tliat 
at  a  meeting  of  the  board  of  directors  held  on  No- 
vember 4,  1940,  the  following  resolution  had  been 
adopted,  setting  forth  the  resolution  in  full,  and 
setting  forth  that  an  option  had  been  granted  to 
MacDonald  and  Kahn.  I  desire  to  continue  reading 
from  that  point,  after  setting  forth  the  directors' 
resolution  in  full: 

*'And    that    pursuant    thereto    the    Joshua 
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Hendy  Iron  Works  had  executed  said  option 
and  received  the  consideration  therefor." 

That  would  be  $10,000.  [647] 

^^The  Chairman  further  stated  that  since 
the  voting  trustees  were  the  persons  entitled 
to  exercise  more  than  a  majority,  to  wit,  all  of 
the  voting  power  of  the  outstanding  capital 
stock  of  The  Joshua  Hendy  Iron  Works,  it  was 
in  order  for  them  to  either  approve  or  dis- 
approve said  option  and  the  sale  of  substan- 
tially all  of  the  property  and  assets  of  the  cor- 
poration therein,  and  by  said  directors'  reso- 
lution adopted  and  approved. 

^^The  chairman  further  reported  that  on 
November  13,  1940,  Mr.  A.  J.  Mayman,  as 
Secretary,  and  on  behalf  of  the  voting  trus- 
tees, had  addressed  the  following  communica- 
tion to  all  of  the  holders  of  voting  trustees  cer- 
tificates, fully  advising  them  with  respect  to 
such  action  of  the  board  of  directors  and  to  the 
proposed  approval  thereof  by  the  voting  trus- 
tees." 

Then  follows  a  communication  which  had  been 
addressed  by  the  Secretary  to  all  of  the  holders  of 
beneficial  interests,  that  is,  all  of  the  old  stock- 
holders of  the  company. 

^*  November  13,  1940.  To  the  Holders  of 
Trustees'  Certificates  issued  by  the  Voting 
Trustees  imder  the  Plan  of  Reorganization  of 


310  Gladys  M,  Shores  et  al.  vs. 

(Testimony  of  Charles  B.  Moores.) 

Joshua  Hendy  Iron  Works  confirmed  by  the 
U.  S.  District  Court,  Northern  District  of  Cal- 
ifornia, Southern  Division,  on  March  24,  1936. 

'^On  November  4,  1940,  the  Joshua  Hendy 
Iron  Works  granted  an  option  to  MacDonald 
&  Kahn,  Inc.  for  the  sale  of  its  Sunnyvale 
])hmt  and  equipment,  excluding  cash  and  ac- 
counts and  notes  receivable,  for  the  sum  of 
approximately  $426,000 — the  exact  amount  of 
the  consideration  being  dependent  upon  the  in- 
ventory on  hand  at  the  date  of  sale.  It  is  now 
apparent  that  MacDonald  &  Kahn,  Inc.  will 
exercise  their  option  on  November  15,  1940, 
and  will,  subject  to  the  usual  conditions  inci- 
dent to  such  sale,  deposit  the  purchase  ]w\ce 
on  that  date.  The  directors  [648]  of  the  com- 
pany have  estimated  that  the  proceeds  of  sucli 
sale,  together  with  the  cash  and  accounts  and 
notes  receivable  of  the  company,  mil  be  suf- 
ficient to  not  only  pay  off  all  of  the  outstandinc: 
obligations  of  the  company,  but  also  enable 
the  company  to  pay  liquidating  dividends  to 
its  shareholders  aggregating  approximately  $50 
per  share. 

^^Under  the  terms  of  the  confirmed  j^lan  of 
reorganization  and  the  voting  trust  tlierein 
provided  for,  the  voting  trustees,  are,  of  course, 
empowered  to  vote  all  of  the  stock  of  the  com- 
pany. Since  it  is  obvious  to  us  that  the  proposed 
sale  will  be  to  the  advantage  of  the  company, 
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and  after  payment  of  all  its  debts,  will  result 
in  a  very  substantial  realization  by  its  stock- 
holders, we,  as  voting  trustees,  propose  to  vote 
the  stock  in  ratification  of  such  sale  alreadv 
approved  by  the  directors  of  the  company.  l\\ 
order  that  you  may  be  fully  advised  in  the 
matter,  however,  w^e  are  taking  this  means  of 
acquainting  you  with  the  situation;  and  should 
you  have  any  question  with  regard  to  the  mat- 
ter we  shall  be  pleased  to  discuss  the  same 
with  you. 

Very  truly  yours, 

THE     VOTING     TRUSTEES 
UNDER  THE  AFORESAID 
PLAN    OF    REORGANIZA- 
TION 
By  A.  J.  MAYMAN, 
Secretary/' 

Then  at  the  same  meeting,  if  your  Honor  please, 
following  there  is  a  resolution  adopted  by  the  stock- 
holders approving  the  plan  of  sale  and  execution 
of  the  option  of  sale. 

Q.  Mr.  Moores,  following  the  mailing  of  the 
notice  by  the  voting  trustees  that  they  were  going 
to  vote  the  stock  in  confirmation  of  the  option  and 
the  sale  were  any  objections  received  from  any  of 
the  old  stockholders  then  holding  beneficial  inter- 
est certificates? 

A.     I  heard  no  objection  from  anybody.  [649] 
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Q.  Do  you  know  of  any  objections  that  were 
made? 

A.  No,  they  expressed  themselves  as  approving, 
wdth  the  exception  of  Mrs.  Shores,  that  was  some- 
time later — Mr.  Gardner  and  Mr.  Al  Behneman, 
and  Mrs.  Shattuck — 

Mr.  Jordan:  Your  Honor,  I  think  this  is  all 
hearsay  as  to  what  some  of  these  stockholders  may 
have  told  Mr.  Moores. 

Mr.  Ferguson:  If  your  Honor  please,  there  has 
been  a  contention  or  an  intimation  that  this  sale 
was  not  properly  made,  and  we  desire  to  show  that 
before  the  voting  trustees  approved  the  sale  they 
communicated  with  all  outstanding  holders  of  trus- 
tees' certificates,  and  no  objections  were  received. 
We  think  that  that  is  very  important,  if  your 
Honor  please. 

The  Court:  It  seems  to  me  in  a  case  of  this 
kind  that  there  will  be  hearsav.  We  have  had  a  lot 
of  hearsay  in  this  case — 

Mr.  Jordan :     I  will  withdraw  the  objection. 

Mr.  Ferguson:  Now,  I  understand  from  you  that 
the  option  was  exercised  on  November  15,  1940,  is 
that  correct?  A.     That  is  correct. 

Q.  From  the  standpoint  of  the  business,  the 
operation  of  the  business,  the  operation  of  the  plant 
by  the  Hendy  Realization  Company  ceased  as  of 
noon  of  that  day,  November  15,  1940  ? 

A.     Yes,  it  did. 

Q.     And  any  subsequent  transactions  or   opera- 
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tions  of  the  plant  were  by  the  purchaser  and  not 

by  the  company  here  before  the  Court? 

A.     That  is  true. 

Q.  And  subsequent  management  of  this  corpora- 
tion was  by  a  board  of  directors  and  the  officers 
who  had  formerly  operated  the  plant  had  nothing 
further  to  do  with  respect  to  the  action  taken  by 
the  board  of  directors,  is  that  correct?         A.    Yes. 

Q.  The  subsequent  management  of  the  Hendy 
Realization  Company  [650]  following  noon  of  iSTo- 
vember  15,  1940  was  by  whom? 

A.  It  was  by  the  same  board  of  directors  and 
the  same  officers  up  until  March  17,  1941,  at  which 
time  a  new  set  of  directors  and  new  set  of  officers 
were  elected.  Some  were  the  same  officers  and  some 
were  different.  I  am  the  onlv  member  on  the  board 
that  was  on  the  board  prior  to  March  17,  1941. 

Mr.  Ferguson:  If  your  Honor  please,  in  con- 
nection with  the  distribution  of  stock  Mr.  Jordan 
referred  to  and  read  to  the  Court  some  of  the  min- 
utes of  the  directors  meetings  held  December  4, 
1940,  with  respect  to  that  distribution,  and  I  called 
your  Honor's  attention  at  that  time  to  the  fact  that 
that  was  an  adjourned  meeting  that  was  held  and 
that  there  had  been  a  discussion  prior  to  that  from 
which  it  had  been  adjourned.  Mr.  Jordan  did  not 
present  that  other  matter,  and  I  desire  to  present 
that  other  matter  to  the  Court  to  complete  the  pic- 
ture of  the  deliberations  had  by  the  board  of 
directors. 
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Mr.  Jordan:  As  far  as  any  conversation  is  re- 
ferred to,  Mr.  Ferguson,  I  have  no  objection,  but 
I  would  object,  of  course,  to  any  self-serving  decla- 
rations. 

Mr.  Ferguson:  This  is  merely  the  minutes.  This 
is  a  record  of  the  minutes  of  the  board  of  directors, 
what  was  actually  done  in  connection  with  the  dis- 
tribution of  the  stock. 

The  Court:  If  there  is  any  objection,  Mr.  Jor- 
dan you  may  make  them  later  on  in  connection  with 
the  motion  to  strike. 

Mr.  Jordan:  What  I  have  in  mind  is,  for  ex- 
ample, I  notice  they  refer  to  the  company  having 
been  rehabilitated;  that,  is  a  self-serving  declara- 
tion; that  is  the  thing  your  Honor  is  to  decide  and 
I  do  not  want  to  be  boimd  by  it,  and  I  would  object 
to  the  reading  of  any  material  of  that  kind  in  a 
meeting  of  this  sort. 

The  Court:  I  think  if  there  is  a  statement  in 
these  minutes  [651]  such  as  suggested  by  Mr.  Jor- 
dan, it  is  open  to  objection. 

Mr.  Ferguson:  I  will  say  in  this  regard  tliat 
under  the  plan  of  reorganization  the  question  of 
rehabilitation  is  necessarily  in  the  discretion  of  the 
board  of  directors,  and  if  they  determined  in  their 
opinion  it  was  rehabilitated,  it  is  a  good  indication 
to  the  Court  that  is  what  was  done. 

The  Court:  As  long  as  it  is  miderstood  that  any 
such  statement  contained  in  the  minutes  is  not  bind- 
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ing  upon  the  Court,  that  will  satisfy  Mr.  Jordan's 

objection. 

Mr.  Jordan :     I  think  it  will  entirely,  your  Honor. 
That  is  the  very  thing  I  have  in  mind. 

Mr.  Ferguson:     This  is  the  meeting  of  Decem- 
ber 2,  1940. 

^^ Director  C.  B.  Moores  then  called  the  fol- 
lowing facts  to  the  attention  of  the  board  of 
directors : 

^^(1)  That  certain  of  the  officers  and  em- 
ployees of  the  corporation  have,  since  its  re- 
organization, rendered  extremely  valuable  ser- 
vices to  tjie  corporation,  resulting  in  its  reha- 
bilitation as  a  sound  and  going  business,  and 
the  improvement  of  the  financial  condition  of 
the  company  from  a  point  where  the  stock- 
holders of  the  company  had  little  or  no  equity, 
as  evidenced  by  the  records  of  the  reorganiza- 
tion of  the  corporation  under  Section  77B  of 
the  Bankruptcy  Act,  to  a  point  where  the  equity 
of  the  stockholders  has  become  very  substan- 
tial; 

^^(2)  That  it  was.  this  rehabilitation  of  the 
corporation's  business,  so  occasioned,  which 
made  possible  the  advantageous  sale  of  the 
Sunnyvale  plant  and  properties  of  the  cor- 
poration, just   consummated. 

^^(3)  That  notwithstanding  the  value  of  such 
services  to  the  corporation,  the  compensation 
of  such   officers   and  employees   has   not   been 


816  Gladys  M.  Shores  et  al.  vs. 

(Testimony  of  Charles  B.  Moores.) 

commensurate  therewith;  and  that  the  board, 
through  its  [652]  directors,  has  repeatedly  rep- 
resented to  such  officers  and  employees  that  the 
compensation  received  by  them  during  said 
period  would  be  supplemented  by  additional 
payment  therefor  as  soon  as,  in  the  o])inion 
of  the  board,  such  further  payment  was  prac- 
ticable and  expedient; 

^'(4)  That,  in  addition,  due  to  the  sale  of 
the  corporation's  Sunnyvale  plant  and  prop- 
erties, the  employment  of  said  officers  and  em- 
ployees has  necessarily  been  abruptly  severed 
and  their  vacation  and  other  rights  interfered 
with ; 

^^And  he  suggested  that,  since  the  affairs 
and  position  of  the  corporation  now  warranted 
the  board's  action  in  such  connection,  the  ])oard 
consider  the  proper  payment  and  reward  of 
such  officers  and  employees  on  account  of  tlieir 
said  services  and  in  relation  to  their  respective 
contributions  to  the  restoration  of  the  corpor- 
ation. This  being  the  consensus  of  the  meeting, 
an  extended  and  detailed  discussion  upon  tlio 
matter  was  thereupon  had,  all  directors  ])artici- 
pating,  in  an  effort  to  work  out  a  definitive  ])lan 
for  such  payment  commensurate  with  the  best 
interests  of  the  corporation  and  the  fair  and 
proportionate  payment  and  reward  of  such  of- 
ficers and  employees.  Various  tentative  pro- 
posals in  this  regard  were  made  and  considered. 


Ilencly  Realizaiion  Co.  et  al,  817 

(Testimony  of  Charles  B.  Moores.) 

and  thereupon,  and  upon  motion  duly  made, 
seconded,  and  imanimously  carried,  the  meet- 
ing was  duly  adjourned  to  Wednesday,  Decem- 
ber 4,  1940,  at  11:00  o'clock  a.  m.,  in  order  that 
the  directors  should  have  an  opportunity  to 
further  consider  and  weigh  said  proposals  prior 
to,  and  so  as  to  enable,  matured  and  final  ac- 
tion thereupon. 

^^  There  being  no  further  business,  the  meet- 
ing adjourned  to  Wednesday,  December  4,  1940, 
at  11:00  o'clock  a.  m.,  in  accordance  with  the 
foregoing  motion." 

Mr.  Jordan:  When  did  you  say  that  meeting 
was — December  [653]  2? 

Mr.  Ferguson:  Yes,  two  days  before  the  meet- 
ing of  December  4  was  held,  at  which  time,  from 
the  minutes  Mr.  Jordan  has  already  read  into  the 
record,  the  cash  distribution,  aggregating  some 
$102,000  to  a  considerable  number  of  the  employees 
of  the  corporation  was  authorized.  That  resolution 
was  read  into  the  record. 

Q.  Now,  you  heard  Mr.  Jordan  read  the  subse- 
quent resolution  into  the  record  regarding  the  pay- 
ment of  those  amounts  ^  A.     I  did. 

Q.  Will  you  tell  us  whether  there  were  any  other 
considerations  other  than  those  recited  in  the  reso- 
lution which  prompted  the  board  in  its  delibera- 
tions with  respect  to  the  making  of  these  cash  dis- 
tributions? 


818  Gladys  M.  Shores  et  al,  vs. 

(Testimony  of  Charles  B.  Moores.) 

A.     You  mean  reasons  in  the  mind  of  the  board? 

Q.  The  reasons  they  had  for  making  this  cash 
distribution. 

A.  The  reason  was  that  the  corporation  had 
ceased  business  and  was  contemplating  dissohition; 
tliat  if  each  of  those  employees  who  might  be  en- 
titled to  receive  stock,  in  the  opinion  of  the  board, 
were  to  have  stock  distributed  to  him  it  would  re- 
quire a  rather  involved  complication,  and  when  we 
got  through,  after  they  received  the  stock  they 
would  have  to  participate  in  the  liquidating  divi- 
dends, and  the  proceeding  was  determined  to  ad- 
just the  compensation  to  approximately  the  amount 
which  they  would  have  received  as  liquidating  div- 
idends on  the  stock.  There  were  three  principal  em- 
ployees who  received  part  of  their  compensation 
in  cash  and  part  in  stock.  The  cash  compensation 
paid  to  them  was  adjusted  to  the  amomit  of  stock 
that  would  be  distributed  among  them. 

Q.  That  is,  do  I  correctly  understand  that  (^ne 
of  the  considerations  was  the  number  of  shares  of 
stock  that  they  would  receive  by  [654]  way  of  dis- 
tribution ? 

A.  Yes,  one  might  have  received  three  and  some- 
body else  five,  somebody  else  fifteen,  and  somebody 
else  a  hundred. 

Q.  Now,  turning  to  the  second  consideration 
which  you  mentioned,  that  was  the  fact  that  if  the 
stock  were  distributed  first,  and  then  the  distribu- 
tion would  be  made,  and  I  think  you  referred  to 
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it  yesterday,  that  you  felt  that  the  distribution  each 
person  would  receive  in  stock  or  cash  distribution, 
as    liquidating    dividend,    they    were    substantially 
the  same  ? 

A.  Substantially  the  same  amoimt,  except  there 
would  be  more  by  reason  of  the  fact  that  there 
would  he  more  bi/  reason  of  fJie  fact  that  there 
was  a  tax  payment  involved  that  amounted  to  a 
considerable  amount  per  share  on  the  stock  out- 
standing for  the  holders  of  the  beneficial  or  voting 
trust  certificates  and  those  who  would  receive  stock 
under  the  plan  of  distribution. 

Q.  That  is,  if  this  might  have  been  paid  by 
stock  it  would  have  constituted  a  tax  off-set  as 
against  the  distribution  of  cash  by  way  of  liqui- 
dating dividends,  is  that  correct? 

A.  Yes,  it  amounted  to  something  in  the  neigh- 
borhood of  $30,000. 

Q.  Returning  now  to  the  distribution  of  stock, 
I  believe  the  resolution  referred  to  the  fact  that 
the  stock  was  distributed  to  Mr.  Bassick,  Mr.  Hy- 
land,  and  Mr.  Levit,  only  upon  their  first  execu- 
ting a  waiver  of  right  to  participate  in  the  first 
liquidating    dividends?  A.     That   is    true. 

Mr.  Ferguson:  If  your  Honor  please,  these 
waivers  appear  in  the  minute  book  follomng  the 
meeting  at  which  the  distribution  of  stock  was 
made.  They  are  identical  in  wording,  save  in  so  far 
as  they  refer  to  the  number  of  shares  distributed 
to  each  man,  and  I  would  like  to  read  one,  and  it 
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may  be  deemed  the  others  are  the  same  except  m 

name  and  amomit.  [655] 

^^For  and  in  consideration  of  the  distribu- 
tion,  transfer,   and   assignment   to   the   under- 
signed of  8121/2  shares  of  the  capital  stock  of 
Hendy  Realization  Co.,  a   California   cor2')ora- 
tion  (formerly  The  Joshua  Hendy  Iron  Works), 
receipt  whereof  by  the  undersigned  is  hereby 
acknowledged,   the  undersigned  does  for  him- 
self, his  heirs,  successors  and  assigns,  expressly 
waive  any  and  all  right  to  receive  any  dividends 
or  distribution  upon  said  stock  out  of  the  first 
$85,848.75  available  for  dividends  or  distribu- 
tion upon  the  capital  stock  of  Hendy  Realiza- 
tion Co.,   in  dissolution   or  otherwise,  so  that 
said  sum  of  $85,848.75  may  be  pro  rated  and 
paid  by  way  of  dividends,  distribution  or  other- 
wise  (or  set  aside  for  such  pa^nnent)   only  to 
the  holders  of  the  remaining  1907%  shares  of 
the    outstandmg    stock    of    Hendy    Realization 
Co.,  on  this  date  held  by  voting  trustees  under 
and  pursuant   to   the   terms   of   the   confirmed 
plan  of  reorganization  of  said  corporation  and 
the    voting    trust    certificates    issued    pursuant 
tliereto.    The   undersigned   does  not    waive   his 
right  to  participate  in  dividends  or  distribu- 
tions upon  the  capital   stock   of  this  corpora- 
tion made  in  excess  of  said  sum  of  $85,848.75, 
as  aforesaid. 

'^This  waiver   shall   be   delivered   to   Hendv 
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Realization   Co.   and  filed   with   said    corpora- 
tion. 

''Dated    at    San    Francisco,    California,    De- 
cember 20,  1940.'' 

That  was  signed  by  W.  R.  Bassick.  There  were 
700  shares  distributed  to  Mr.  Levit,  and  700  to 
Mr.  Hyland. 

Q.  So  that  the  distribution  of  the  first  liquidat- 
ing dividend  of  $45  per  share  which  was  made  to 
the  old  stockholders  of  the  company  was  not  par- 
ticipated in  by  the  three  directors  who  had  been 
distributed  this  stock  pursuant  to  the  plan,  is  that 
correct  ? 

A.  That  stock  did  not  benefit  by  that  distri- 
bution. [656] 

Q.  And  the  reason  it  did  not  benefit  was  be- 
cause of  this  waiver  procured  in  connection  w^th  the 
cash  distribution  of  this  amount  of  $85,000  in  the 
aggregate?  A.     That  is  true. 

Q.  I  notice  it  has  been  referred  to,  in  the  course 
of  the  proceedings,  that  during  some  prior  years 
amounts  of  money  had  been  paid  in  various  years 
to  Mr.  Bassick,  Mr.  Hyland,  or  Mr.  Levit,  or  some 
of  them,  over  and  above  the  amount  of  salary.  Will 
you  explain  what  those  were? 

A.  They  were  interim  bonuses  pending  the  time 
when  the  company  would  be  in  a  cash  position  so 
that  it  could  afford  to  pay  salaries  commensurate 
with  their  duties,  abilities  and  responsibilities.  They 
were  trifling  in  amount. 
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The  Court:     What  do  you  mean  by  ''trifling'''? 

A.  I  think  the  greatest  amount  paid  to  anyone 
at  any  one  time  was  $2000  additional  compensation 
for  a  year's  time.  It  did  not  result  in  a  compensa- 
tion which  was  anywhere  near  adequate. 

Mr.  Ferguson:  Q.  I  understood  the  testimony 
the  other  day  on  Mr.  Jordan's  examination  to  be 
that  your  estimate  of  the  amount  possibly  available 
for  further  liquidating  damages  to  be  approximately 
$45,000  upon  all  of  the  remaining  assets:  is  that 
correct  ? 

A.  $45,000  less  whatever  expenses  there  may  be 
for  taxes  and  maintenance  of  remaining  assets  of 
the  company. 

Q.  We  will  make  a  nominal  reduction  for  that. 
Would  it  be  fair  to  say  that  you  would  anticipate 
on  the  outstanding  stock  approximately  $10  per 
share  more  might  be  paid? 

Mr.  Jordan:  This  is  your  witness,  and  you  have 
been  leading,  and  I  have  not  made  any  objection. 
Why  don't  you  ask  a  question? 

Mr.  Ferguson:     I  thought  it  was  apparent. 

Q.  Mr.  Moores,  what  would  you  anticipate  the 
outstanding  stockholders  might   receive? 

A.  If  the  remaining  property  could  be  sold  for 
$45,000  there  should  be  $45,000  available  for  fur- 
ther [657]  distribution.  If  it  is  sold  for  less  than 
that,  any  distribution  will  be  somewhat  less;  it 
will  amount  to  approximately  $10  a  share. 

Q.     Subsequent  to  November  15,  1940,  the  cash 
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distribution   to   stockholders   Bassick,   Hyland   and 

Levit  was  $80,000?  A.     $80,000. 

Q.  And  as  testified,  the  other  stockholders  $85,- 
848.75? 

A.  Yes.  Some  of  the  total  of  $85,000  is  not  de- 
livered. One  particular  stockholder  has  not  been 
able  to  discover  her  stock,  and  her  dividend  is 
awaiting  her. 

Q.  The  check  has  been  issued  and  it  is  merely 
awaiting  delivery?  A.     Yes. 

Q.  So  that  on  the  outstanding  remaining  esti- 
mated amount  of  $10  a  share  to  be  delivered  upon 
the  new  outstanding  stock,  there  would  be  delivered 
to  stockholders  Bassick,  Hyland  and  Levit  the  fur- 
ther sum  of  $22,125,  and  to  the  other  stockholders 
$19,077.50,  is  that  correct?  A.     Yes. 

Q.  ?^ow,  have  you,  for  the  purpose  of  illustra- 
tion, had  a  schedule  prepared  which  shows  these 
amounts  to  which  you  have  testified  and  the  total 
amount  that  each  would  receive? 

A.     Yes,  this  is  a  schedule,  or  copy  of  it. 

Q.  That  shows  that  the  cash  distribution  sul)- 
sequent  to  November  15,  1940,  plus  the  estimated 
amount  of  future  liquidating  dividends  to  stock- 
holders Bassick,  Levit  and  Hyland,  would  be  $102,- 
125?  A.     That  is  correct. 

Q.  And  to  the  other  stockholders  would  be  $104,- 
926.25?  A.     That,  is  correct. 

Q.  Or  a  relation  of  49.32  per  cent,  to  stock- 
holders Bassick,  Hyland  and  Levit,  and  50.68  per 
cent,  to  the  other  stockholders? 
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A.     That  is  right.  [658] 

Q.  I  notice  a  note  upon  this  tabulation  as  fol- 
lows: ^^The  foregoing  amounts  are  distributions 
made  and  estimated  distribution  to  be  made,  by  the 
company  subsequent  to  the  sale  of  its  Sunnyvale 
plant  November  15,  1940.  Prior  compensation  paid 
to  Bassick,  Hyland  and  Levit  on  account  of  their 
services  for  the  period  March  24,  1936  to  Novem- 
ber 15,  1940,  are  not  included,  because  they  were 
payments  on  accoimt  of  services  currently  rendered 
and  as  such  were  charged  as  current  operating  ex- 
penses of  the  business." 

A.     That,  statement  is  true. 

Mr.  Ferguson:  I  offer  this  in  evidence  as  Res- 
])ondents'  Exhibit  next  in  order,  if  your  Honor 
please. 

Mr.  Jordan:     No  objection. 

The  Court:     It  may  be  admitted  and  marked. 

(The  Schedule  was  marked  ^^Respondents'  Ex- 
hibit J.") 

Mr.  Ferguson:  Q.  Was  the  sale  of  the  Sunny- 
vale plant  on  November  15,  1940,  a  sale  of  the 
plant  as  a  going  concern,  or  as  in  liquidation? 

A.  It  did  not  include  good  will,  it  was  not  a 
sale  as  a  going  concern,  it  was  a  sale  of  the  facili- 
ties that  were  there. 

Q.  The  operating  facilities  that  were  in  oper- 
ation ? 

A.     That  were  in  operation,  yes. 

Mr.  Ferguson:     If  the  Court  please,  subject  to 
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making  my  offer  in  evidence  of  the  four  exhibits 
marked  for  identification  I  am  through  with  Mr. 
Moores  at  this  time.  Do  you  wish  to  cross-examine 
Mr.  Moores  now? 
Mr.  Jordan:     Yes. 

Cross-Examination 

Mr.  Jordan:  Q.  Mr.  Moores,  did  I  understand 
you  to  say  just  a  moment  ago  that  the  plant  was 
not  sold  as  a  going  concern? 

A.  The  plant  was  sold  as  a  going  concern.  I  may 
have  given  a  [659]  wrong  impression  in  my  an- 
swer. What  I  meant,  to  say  was  that  the  business 
w^as  not  sold  as  a  going  concern.  They  did  not  buy 
the  accounts  receivable,  they  did  not  buy  the  good 
will  of  the  business,  they  did  not  take  over  the 
accounts  of  the  concern. 

Q.  What  was  the  value  of  the  good  will  carried 
on  the  books? 

A.  There  was  no  value.  Mr.  Kahn  said  he  would 
not  give  a  nickel  for  it. 

Q.  But  the  sale  did  not  include  the  continuance 
of  the  use  of  the  name  Joshua  Hendy  Iron  Works  t 

A.     The  use  of  the  name,  it  did  not. 

Q.  And  necessitated  a  change  to  the  Hendy  Re- 
alization  Company,   didn't  it?  A.     Yes. 

Q.  And  the  purchaser,  very  shortly  after  the 
date  of  the  sale,  formed  a  Nevada  corporation  and 
adopted  that  name,  and  is  using  it  to-day,  isn't 
that  true?  A.    Yes. 
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Q.  The  plant  never  did  shut  down,  to  your 
knowledge  ? 

A.  There  might  have  been  a  matter  of  a  few^ 
days  for  inventory,  that  was  all. 

Q.  And  there  v;as  a  certain  amount  of  work  in 
progress  that  w^as  continued  and  completed  l)y  the 
purchaser?  A.     That   is   true. 

Q.  Under  the  terms  of  the  sale  adjustments 
were  to  be  made  for  concluding  these  jobs? 

A.    Yes. 

Q.  A  great  many  of  the  old  plant's  employees 
that  were  under  the  old  regime  were  retained  on  as 
employees  of  the  company,  isn't  that  correct? 

A.     Practically  all  of  them  are,  as  far  as  I  know. 

Q.  That  would  include,  as  far  as  you  know, 
substantially  all  of  those  seventeen  employees  that 
participated  in  the  bonus  distribution  in  Decem- 
ber, 1940,  to  the  extent  of  approximately  $23,000? 

A.  I  have  no  knowledge  except  as  to  one  or 
two  or  those.  [660]  I  don't  know  whether  the  others 
are  still  there. 

Q.  Now,  you  testified  as  to  your  opinion  regard- 
ing the  value  of  the  plant  prior  to  the  confirmation 
of  the  plan.  You  feel  qualified  to  give  an  opinion 
as  to  the  value  of  the  plant  as  a  going  concern  at 
that  time,  do  you?  A.     Yes,  I  do. 

Q.  How  many  acres  of  land  are  involved  downi 
there,  do  you  know? 

A.     There  are  about  29  acres  of  land,  altogether. 

Q.     How  many  buildings  are  there  on  that  land? 
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A.  I  have  not  any  idea  how  many  are  there  now. 
There  were  about  five  buildings  there. 

Q.  Now,  during  your  direct  examination,  Mr. 
Moores,  Mr.  Ferguson  read  into  the  record  a  letter 
addressed  to  the  holders  of  trustees'  certificates 
issued  by  the  voting  trustees  under  the  plan  of  re- 
organization of  The  Joshua  Hendv  Iron  Works 
dated  November  13,  1940;  that,  incidentally,  forms 
part  of  Plaintiff's  Exhibit  No.  6.  Now,  in  that  letter 
the  holders  of  the  trustees'  certificates,  in  other 
words  the  old  stockholders  were  notified  of  the  im- 
pending sale  of  the  plant,  is  that  correct? 

A.     That  is  true. 

Q.     That  is  dated  November  13,  1940? 

A.    Yes. 

Q.  As  a  matter  of  fact,  on  November  4,  1940, 
the  board  of  directors  of  the  company  had  given  to 
MacDonald  &  Kahn  a  firm  option  for  the  purchase 
of  that  property,  and  had  received  a  consideration 
of  $10,000,  had  it  not?  A.    Yes. 

Q.  Thereafter  the  necessary  steps  to  sell  the 
property  if  the  purchaser  and  holder  of  the  op- 
tion wanted  to  buy  had  been  taken  some  nine  days 
before  this  letter,  that  is  right? 

A.  That  is  true,  I  presume  that  letter  had  gone 
out  on  that  day.  I  was  not  in  San  Francisco  at  the 
time.  I  left  on  election  day,  I  believe  it  was  Novem- 
ber 7,  last  year,  and  was  gone  for  a  matter  [661] 
of  ten  days. 

Q.  You  were  present  at  the  directors  meeting 
on  November  4? 
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A.     Yes,  I  was  present  at  that  time. 

Q.  When  the  resolution  was  adopted  authoriz- 
ing the  execution  of  the  option  for  a  consideration? 

A.    Yes. 

Q.  Now,  there  was  a  stockholders  meeting  held 
on  November  16,  1940?  A.    Yes. 

Q.  By  the  way,  do  you  know  whether  tliis  letter 
dated  November  13,  advising  the  old  stockholders 
of  the  impending  sale  of  the  plant  was  mailed  on 
the  13th? 

A.     I  do  not  know.  My  supposition  is  that  it  was. 

Q.  In  any  event,  you  did  know  that  on  Novem- 
ber 15,  at  11 :00  a.  m.,  there  was  a  stockholders 
meeting,  at  which  time  the  granting-  of  the  option 
and  the  sale  of  the  property  was  ratified? 

A.     I  was  not  present  at  that  meeting. 

Q.  Do  you  know  of  your  own  knowledge  that 
that  meeting  took  place  ? 

A.  I  believe  that  the  minutes  of  the  meeting  were 
adopted  at  a  subsequent  meeting  of  stockholders. 

Q.    You  have  not  any  knowledge  of  the  date? 

A.     No,  I  have  not. 

Q.  Well,  the  records  introduced  by  Mr.  Fergu- 
son speak  for  themselves.  All  of  the  stock  outstand- 
ing at  that  time  of  the  company  as  far  as  voting 
power  was  concerned  was  vested  in  yourself,  Mr. 
Mayman,  Mr.  Price,  Mr.  Webber,  and  Mr.  Bassick? 

A.    Yes,  that  is  true. 

Q.  So  that  although  you  were  not  present  at 
this  meeting  of  November  15  at   11:00  o'clock  in 
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the  morning,  a  day  and  a  half  after  you  sent  out 
this  notification  to  the  old  stockholders  regarding 
the  sale — Mr.  Webber  was  not  present,  as  indicated 
by  the  minutes — Mr.  Bassick,  Mr.  Price,  and  Mr. 
Mayman,  according  to  the  record,  were  there,  and 
they  were  all  voting  trustees  and  [662]  also  di- 
rectors, weren't  they,  at,  that  time? 

A.  That  is  true,  they  were  a  majority  of  the 
voting  trustees. 

Q.  So  that  on  November  4,  as  directors,  they 
proceeded  to  vote  for  the  granting  of  the  option, 
and  on  November  15,  a  day  and  a  half  after  noti- 
fication went  out  to  the  old  stockholders,  they  rati- 
fied their  act  as  directors  by  voting  as  voting  trus- 
tees, is  that  correct?  A.     That  is  correct,  yes. 

Q.  And  you  were  not  there  at  the  meeting,  so 
you  don't  know  whether  anyone  else  was  present. 
The  option  was  actually  exercised  on  November 
15,  1940,  was  it  not?  A.    I  presume  it  was. 

Q.  Of  course,  it  had  to  be  exercised  before  noon 
of  that  day  or  it  would  have  expired. 

A.     The  records  indicate  that  it  was  exercised. 

Q.  Now,  Mr.  Moores,  I  am  not  going  to  read 
all  of  the  minutes  of  the  meeting  of  December  2 
again,  but  a  ])ortion  of  the  minutes  of  this  meeting. 
The  board  of  directors  had  a  special  meeting  held 
on  December  2,  1940,  at  11:00  a.  m.,  and  certain 
remarks  are  attributed  to  you.  A.     That  is  true. 

Q.  Apparently  you  made  a  little  talk  at  that 
time  and  you  said  that  certain  of  the  officers  and 
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employees  of  the  corporation  have  since  its  reor- 
ganization rendered  extremely  valuable  services  to 
to  corporation,  etc.,  and  you  said  that  it  was  this 
rehabilitation  of  the  corporation's  business,  so  occa- 
sioned, which  made  possible  the  advantageous  sale 
of  the  Sunnyvale  plant  and  properties  of  the  cor- 
poration, just  consummated.  What  did  you  mean 
by  that? 

A.  That  the  business  had  been  conducted  as  a 
going  concern,  had  operated  at  a  profit,  had  de- 
creased the  indebtedness  substantiallv  durino-  the 
period  of  its  operation,  that  the  plant  had  a  value 
that  it  would  not  have  had  if  liquidated,  that  the 
stockholders  out  of  the  proceeds  of  this  sale  would 
receive  [663]  more  money  than  had  been  taken  out 
since  1906,  and  I  don't  know  how  many  years  prior, 
it  had  been  a  headache  for  most  of  the  people  that 
were  involved  in  it. 

Q.  Including  the  Bank  of  California,  which  had 
been  a  creditor  continuously  since  1907? 

A.     That  is  true. 

Q.  Isn't  it  a  fact  that,  conditions  generally  were 
such  that  this  property  was  more  attractive  and 
more  subject  to  sale  in  November,  or  the  fall  of 
1940,  than  it  had  been  at  any  time  prior  from  the 
date  of  tjie  confirmation  of  the  plan,  on? 

A.  Apparently  so,  because  that  is  the  first  sub- 
stantial offer  for  the  property  that  ever  had  been 
received.  Had  the  property  been  sold  at  the  same 
price  ten  years  or  five  years  previous,  the  proceeds 
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of  the  sale  would  not  have  been  sufficient  to  pay  off 

the  debts,  much  less  pay  the  stockholders. 

Q.  There  is  not  any  question  about  it  but  what 
that  plant  at  that  time  was  and  is  now  adapted  to 
the  handling  of  defense  w^ork? 

A.  I  do  not  know  that  it  is  adapted  to  the 
handling  of  defense  work.  It  was  necessary  for  the 
new  management  to  make  an  addition  to  the  old 
plant  and  to  build  a  new  plant,  spend  about  a  mil- 
lion and  a  half  dollars  on  the  plant  to  make  it 
adaptable  for  defense  work. 

Q.  At  least  the  potentialities  were  there,  you 
will  go  that  far,  won't  you,  they  did  not  have  to 
build  a  new  plant? 

A.  Yes,  they  did  have  to  build  a  new  plant.  The 
main  value  of  the  plant  to  the  purchasers,  as  was 
expressed  to  me  by  one  of  them,  was  there  was  a 
lot  of  second  hand  machinery  in  place  which  they 
could  use. 

Q.     And  are  using  to-day? 

A.  I  presume  they  are,  but  not  on  the  particular 
defense  work  which  was  in  contemplation  at  the 
time,  which  was  torpedo  tubes  and  gun  mounts. 
They  had  to  spend  one  [664]  million  dollars  for  a 
new  plant. 

Q.  You  know  of  your  own  knowledge  they  are 
using  that  portion  of  the  plant  that  was  sold,  that 
is,  you  understand  there  have  been  considerable 
improvements  and  additional  plant,  machinery,  etc., 
but  the  plant  that  was  sold  in  November  of  last 
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year  is  being  used  presently  on  defense  work,  to 

your  o\ATi  knowledge? 

A.  A  part  of  it  is  being  used,  different  machines 
in  the  plant  are  being  used  for  that,  but  from  what 
I  have  been  told,  I  don't  know  this  of  mv  o\ra 
knowledge,  if  you  want  hearsay,  the}^  are  working 
on  a  job  for  the  Todd  California  Shipyards,  on 
some  marine  engines  for  the  British  Government. 

Q.  And  the  foundry  is  certainly  being  used  at 
the  present  time? 

A.  I  have  not  been  down  there  for  several 
months,  but  when  I  was  do\\Ti  there  it  was  then 
contemplated  it  would  be  used  as  an  iron  foundry, 
not  a  steel  foundry. 

Q.  Of  course,  the  management  had  nothing  to 
do  with  the  creation  of  the  defense  program? 

A.     I  hope  not. 

Q.  Now,  you  also  said,  Mr.  Moores,  ^'That  not- 
withstanding the  value  of  such  services  to  the  cor- 
poration,"— you  said — ^Hhat,  in  addition,  due  to 
the  sale  of  the  corporation's  Simnyvale  plant  and 
properties  the  employment  of  said  officers  and  em- 
ployees has  necessarily  been  abruptly  severed  and 
their  vacation  and  other  rights  interfered  with." 
Was  that  a  consideration  in  the  mind  of  the  board, 
generally,  at  the  time  that  the  stock  was  distributed 
and  the  cash  was  distributed? 

A.  This  was  particularly  true  as  to  Mr.  Bassick, 
whose  health  was  such  that  he  could  not  hope  to  be 
employed  after  the  cessation  of  this  work. 
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Q.  I  presume  to  perhaps  a  lesser  degree  it 
would  affect  Mr.  Hyland  and  Mr.  Levit  ? 

A.  Mr.  Hyland  has  severed  his  connection  with 
the  successor  company,  as  I  understand,  and  Mr. 
Levit  is  [665]  a  man  getting  along  in  years ;  he  put 
in  40-odd  years  with  the  company,  and  certainly  is 
entitled  to  some  consideration. 

Q.     The  board  did  consider  this  as  a  fact? 

A.     It  did. 

Q.  In  the  distribution  of  the  stock,  as  well  as 
the  cash?  A.    Yes. 

Q.  Now,  you  also  said  that  in  December  the 
board  wanted  to  give  the  management  the  stock  but 
it  would  make  a  lot  of  calculation  in  so  far  as  the 
distribution  of  the  first  liquidating  dividend  was 
concerned.  Did  you  work  out  a  system  whereby  you 
distributed  cash  that  you  considered  the  equivalent 
of  the  first  liquidating  dividend  that  would  be  pay- 
able on  the  stock  which  they  were  to  receive  and 
equalize  it  with  the  amount  payable  to  the  old 
stockholders.  Is  that  your  testimony? 

A.  That  is  true,  but  the  major  portion  of  that 
$102,600  was  paid  to  the  management — with  the  ex- 
ception of  $22,600.  There  were  people  included  in 
the  payment  of  $102,600  who  could  not  be  considered 
part  of  the  management  entitled  to  this  stock. 

Q.  As  a  matter  of  fact,  the  cash  was  voted,  al- 
most $103,000?  A.     $102,600. 

Q.     Was  voted  to  be  paid  on  what  date? 

A.  As  soon  thereafter  as  practical,  I  imagine,  I 
don't  know. 
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Q.     Do  you  remember? 

A.  It  was  to  be  paid  sometime  before  the  end 
of  the  year. 

Q.  It  was  December  4,  was  it  not,  when  you 
voted  the  bonus? 

A.  I  believe  it  was,  yes,  as  soon  as  the  cash  con- 
dition of  the  company  permitted. 

Q.     That  is  correct. 

Mr.  Ferguson:  It  was  authorized  that  day,  and 
I  think  it  may  be  stipulated  it  went  out  in  the  next 
few  days. 

Mr.  Jordan:     It,  w^as  paid. 

Mr.  Ferguson:     Yes.  [666] 

Mr.  Jordan:  Q.  The  stock  was  not  distributed, 
the  2212%  shares  to  Mr.  Bassick,  Mr.  Hyland  and 
Mr.  Levit,  until  the  20th  of  December,  1940? 

A.     I  think  that  was  the  date. 

Q.  In  other  words,  the  money  was  paid  con- 
siderably before  the  stock  was  actually  distributed? 

A.    Yes. 

Q.  Now,  was  it  originally  contemplated  that 
other  employees  or  officers  of  the  company  than 
Bassick,  Hyland  and  Levit  would  receive  a  portion 
of  this  stock? 

A.  Yes,  it  had  been.  There  were  a  number  of  the 
employees  who  had  been  considered. 

Q.  So  that  as  it  finally  developed  after  the  sev- 
enteen employees  other  than  Bassick,  Hyland  and 
Levit  received  approximately  $23,000  in  additional 
compensation  in  December,  1940,  and  Bassick,  Hy- 


Ilendy  Realization  Co.  et  ah  835 

(Testimony  of  Charles  B.  Moores.) 

land  and  Levit  received  $80,000  amongst  them,  they 

also  got  all  of  the  stock? 

A.     Bassick,  Hyland  and  Levit  got  22121/2  shares. 

Q.  And  the  other  stockholders  or  the  other  em- 
ployees received  no  part  of  it,  is  tjiat  correct? 

A.     That  is  correct. 

Q.  You  said,  and  it  is  already  in  evidence,  that 
bonuses  were  paid  in  varying  amounts  each  year 
to  Mr.  Hyland,  Mr.  Levit  and  Mr.  Bassick,  in  1937 
to  1941. 

A.  In  different  years.  I  think  there  might  have 
been  a  year  they  were  not,  I  do  not  recall  exactly. 

Q.  There  was  not  a  year  w^hen  there  was  not 
either  a  declaration  of  bonus  or  an  increase  in  sal- 
ary, was  there? 

A.     To  those  three  individuals? 

Q.     To  those  three. 

A.  I  think  their  salaries,  including  all  bonuses, 
were  progressively  more  as  time  went  on.  There 
might  have  been  one  year  when  they  received  less 
than  the  previous  year,  but  I  do  not  recall  that  as 
a  fact.  The  intention  was  to  increase  their  compen- 
sation, if  that  is  what  you  mean.  [667] 

Q.  Now,  I  would  like  to  go  back  with  you  to 
your  testimony  of  yesterday.  There  is  no  question 
about  it,  is  there,  but  what  Mr.  Bassick  was  made 
state  receiver  prior  to  the  reorganization  proceed- 
ing upon  the  death  of  Mr.  F.  J.  Behneman,  at  the 
instance  of  the  Bank  of  California,  as  the  largest 
creditor  of  the  company?  A.     That  is  true. 

Q.  Now,  you  had  a  conversation  with  Mr.  Bas- 
sick in  1936  just  before  the  plan  was  confirmed. 
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A.    Yes. 

Q.  And  you  said  that  if  you  were  elected  a 
director  of  the  company  you  would  consider  that 
the  stock  should  be  distributed  to  those  active  in 
the  management  of  the  company  in  proportion  to 
the  rehabilitation  accomplished. 

A.     That,  is  true. 

Q.  But  as  I  understand,  at  that  time  you  did  not 
discuss  under  what  circumstances  the  stock  should 
be  distributed? 

A.  No  decision  was  made  as  to  the  exact  circum- 
stances under  which  the  stock  would  be  distributed. 

Q.  You  could  not  say  at  that  time  in  what  pro- 
portion the  stock  would  be  distributed,  I  think  you 
put  it,  in  advance  of  results? 

A.  The  results  were  a  prerequisite  to  any  dis- 
tribution of  stock. 

Q.  At  that  time  had  you  formulated  any  fixed 
idea  as  to  what  the  results  would  have  to  be  before 
the  stock  would  be  distributed? 

A.     Not  definitely,  no. 

Q.  Now,  just  to  refresh  your  recollection  on  tliis, 
Mr.  Moores,  I  mil  show  you  a  letter  of  yours  of 
July  12,  1938,  addressed  to  Mr.  Bassick. 

A.    Yes. 

Q.    You  remember  that?  A.    Yes. 

Q.  And  in  that  letter  you  refer  to  a  conversa- 
tion of  the  day  before,  and  you  say,  *^As  stated  in 
our  conversation  of  yesterday,  it  was  contemplated 
that  a  five-year  period  would  be  necessary  to  dem- 
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onstrate  the  success  of  the  plan  which  can  only 
be  measured  [668]  by  the  amount  of  liquidation  of 
indebtedness  that  has  been  accomplished  at  the  end 
of  that  period.  Further  provision  was  made  for  an 
extension  of  five  years  if,  in  the  opinion  of  the  di- 
rectors, sufficient  progress  had  been  made  to  w^ar- 
rant  continuance  of  the  business  beyond  that  time. 
It  was  recognized  that  the  success  of  this  plan  de- 
pended upon  continuity  and  ability  of  management. 
Accordingly,  those  men  in  key  positions  who  are 
willing  to  remain  with  the  company  until  such  time 
as  the  results  of  their  management  have  demon- 
strated the  success  of  the  plan  will  be  entitled  to 
participate  in  the  distribution  proportionately  as, 
in  the  opinion  of  the  directors,  they  have  contributed 
to  such  success.  As  pointed  out  to  you  in  conver- 
sation yesterday,  a  transfer  of  the  stock  at  this  time 
would  be  an  empty  gesture,  as  it  has  no  present 
value  in  view  of  the  heavy  indebtedness,  and  a  value 
can  onl}^  be  established  by  reduction  in  that  in- 
debtedness." 

Those  were  your  views  on  the  matter  of  stock 
distribution  at  that  time,  were  they? 

A.     Yes,  they  were. 

Q.  You  were  in  favor  of  giving  the  plan  a  fair 
trial  to  work  itself  out  by  going  through  the  whole 
five-year  period? 

A.  Unless  it  would  solve  itself  in  some  other  way 
in  the  interim. 

Q.     On  that  day,  July  12,  1938,  you  felt  that  the 
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stock  had  no  value?  A.     Less  than  no  value. 

Q.     Less  than  no  value? 

A.  Yes,  exactly.  There  had  been  accumulated 
losses  in  the  first  three  months  of  that,  year,  and 
there  would  be  no  value  of  it  until  there  had  been 
a  reduction  in  the  indebtedness. 

Q.  Now,  you  had  another  conversation  with  Mr. 
Bassick  in  the  end  of  1939,  or  perhaps  it  might  have 
been  early  1940,  because  [669]  you  refer  to  the 
1939  statement  having  been  received.  I  do  not 
imagine  that  would  have  been  completed  until  after 
the  first  of  the  year;  but  in  any  event,  at  the  end 
of  1939,  Bassick  had  received  extra  compensation 
for  that  year,  had  he  not?  A.     Partially,  yes. 

Q.  Well,  in  your  discussion  it  was  indicated 
from  the  1939  statement  that  the  stock  had  acquired 
some  value. 

A.  It  indicated  it  had  a  value  which  theretofore 
it  had  lacked. 

Q.  Mr.  Bassick  then  asked  you  if  in  view  of 
those  circumstances  it  was  not  time  to  distribute 
the  stock,  and  as  I  understand  it  vou  said  that  the 
distribution  of  stock  could  not  be  made  until  the 
debtor  obligations  had  been  taken  care  of. 

A.     No,  I  did  not  make  such  a  statement. 

Q.  Well,  what  did  you  tell  him,  then,  when  he 
told  you  he  thought  the  stock  should  be  distribiited 
at  that  time? 

A.  Well,  the  i)lan  contemplated  the  distribution 
of  the  stock,  the  whole  or  any  part,  when  conditions 
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justified  it,  but  it  was  not  expedient  to  do  it  be- 
cause of  the  fact  that  the  creditors  still  felt  they 
had  a  major  interest  in  the  concern,  and  wanted 
control  of  it  until  more  progress  had  been  made  in 
the  reduction  of  the  indebtedness. 

Q.  You  recall  that  long  lettei-  of  Mr.  Bassick, 
I  think  it  was  dated  April  8,  1940,  to  the  board  of 
directors. 

Mr.  Ferguson:     March  18. 

Mr.  Jordan:  Which  had  all  of  the  figures  and 
reports  of  conditions  in  it.  I  think  you  testified  that 
you  had  a  talk  with  him  about  the  time  that  that 
letter  was  received  by  the  board.  A.    Yes. 

Q.  And  he  again  wanted  additional  monetary 
compensation  and  was  told  by  you  that  the  cash 
position  of  the  company  at  that  time  [670]  would 
not  permit  an  increase  in  fixed  salary,  but  you  felt 
that  it  would  be  better  to  defer  that  matter  until 
the  end  of  that  year,  December  being  the  usual  time 
when  additional  compensation  had  been  discussed. 

A.     That  is  true. 

Q.  I  believe  that  you  also  pointed  out  at  that 
time  that  so  far  as  the  distribution  of  stock  was 
concerned  that  the  first  five-year  period  under  the 
plan  of  reorganization  would  expire  in  March  of 
this  year  and  you  thought  it  would  be  proper  to 
defer  any  further  discussion  on  stock  distribution 
until  that  time.  A.     That  is  true. 

Q.  Then  you  had  another  talk  in  Time  or  July, 
1940,  and  Mr.  Bassick  at  that  time,  I  believe,  pointed 


840  Gladys  M.  Shores  et  al.  vs. 

(Testimony  of  Charles  B.  Moores.) 
out  to  you  that  the  big  job  had  been  completed  suc- 
cessfully at  considerable  profit  to  the  company,  and 
that  he  wanted  more  monetary  compensation,  and 
he  also  inquired  about,  the  stock  being  distributed, 
and  again  you  told  him  at  that  time,  if  my  notes 
are  correct,  and  you  correct  me  if  I  am  wrong,  that 
it  would  be  better  to  consider  additional  compen- 
sation at  the  end  of  the  year,  as  usual,  and  that, 
March  24,  1941,  the  end  of  the  five-year  extension 
period,  would  be  the  proper  time  to  consider  stock 
distribution. 

A.     It  would  be  an  expedient  time  to  consider  it. 

Q.  Now,  bringing  yourself  again  to  the  meeting 
of  November  4  of  1940,  when  the  granting  of  the 
option  was  voted,  according  to  the  minutes  of  that 
meeting  you  had  considerable  discussion  about  the 
stock  distribution,  and  then  it  was  indicated  at, 
least  by  the  minutes  that  you  decided  to  defer  the 
matter,  or  further  discussion  on  that  subject,  until 
after  it  was  determined  whether  or  not  the  option 
would  be  exercised?  A.    Yes. 

Q.  Did  the  board  represent  to  Mr.  Bassick  at 
that  meeting  if  the  option  was  exercised  that  the 
stock  would  be  distributed?  [671] 

A.     It   did,   yes. 

Q.  Bid  the  board  at  that  time,  in  the  alternative, 
promise  Mr.  Bassick  that  lie  would  get  the  stock 
even  if  the  option  were  not  exercised? 

A.  No,  no  commitment  was  made  of  that  sort, 
except  that  in  general  he  eventually  would  receive 
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compensation  in  the  way  of  distribution  of  stock 

for  the  progress  which  had  been  made. 

Q.  Now^,  at  that  point,  in  November  and  De- 
cember, 1940,  the  Albertie  M.  Hendy  stock  having 
been  cancelled,  the  old  stockholders  had  a  beneficial 
interest  in  1907%  shares.  Is  that  correct? 

A.     That  is  correct. 

Q.     That  was  in  the  voting  trust?  A.     Yes. 

Q.  Being  voted  by  the  directors  as  voting  trus- 
tees ?  A.    Yes. 

Q.  And  the  directors  were  also  holding  22121/2 
shares  which  were  subsequently  distributed  to  Mr. 
Bassick,  Mr.  Hyland,  and  Mr.  Levit  after  the  sale 
of  the  plant?  A.     Yes. 

Q.  It  follows,  does  it  not,  that  had  that  stock 
been  distributed  to  those  gentlemen  they  would  have 
been  in  control  of  the  company?  A.     Yes. 

Q.  And  that  was  something  that  the  creditors 
did  not  want? 

A.  They  did  not  w^ant  anybody  in  control  of  the 
company  except  tjie  creditors. 

Q.     Until  they  were  paid? 

A.  Not  necessarily  until  they  were  paid,  but 
until  the  five-year  period  had  elapsed,  or  some 
method  might  have  been  devised  to  provide  proper 
securitv  for  the  creditors  for  which  thev  mi^'ht  be 
willing  to  distribute  the  stock  and  turn  the  man- 
agement over  to  the  new  men. 

Q.     I  have  forgotten  now  how  long  you  said  yes- 
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terday  that  you  had  been  connected  with  the  Bank 

of  California. 

A.  I  was  not  asked  that  question.  I  was  asked 
how  long  I  had  been  cashier.  [672] 

Q.     How  long  have  you  been  with  the  bank? 

A.     Nearly  twenty-four  years. 

Q.  That  w^ould  take  you  back  to  about  World 
War  Time?  A.     Yes. 

Q.  You  were  acquainted  with  the  Hendy  Com- 
pany at  that  time,  weren't  you? 

A.  Well,  I  was  slightly  acquainted  with  it  in 
1918 ;  you  might  say  it  probably  started  about  1920. 

Q.  It  is  a  fact,  is  it  not,  that  during  the  World 
War  period,  w^hen  this  country  got  into  the  war, 
and  during  the  post-war  period,  that  the  Joshua 
Hendy  Iron  Works  was  doing  a  tremendous  amount 
of  sTOvernment  work?  A.     I  don't  loiow  that. 

Q.     You  don't  know  that? 

A.    I  could  tell  by  referring  to  the  records. 

Q.  I  thought  you  might  know  that  of  your  ov;]i 
loiowledge. 

A.  I  understood  they  had  made  some  addition 
to  the  plant  at  that  time  to  build  some  marine 
engines. 

Q.  The  appraisal  that  was  made  during  the  re- 
organization proceedings  of  the  plant,,  I  believe  Mr. 
Ferguson  yesterday  or  the  day  before  read  some 
testimony  from  the  record  before  Judge  Wyman. 

Mr.  Ferguson:     That  was  before  Judge  Beasly. 

Mr.  Jordan:  For  the  purpose  of  my  question  it 
won't  make  any  difference. 
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Q.  Was  the  appraisal  made  at  that  time  used  as 
a  basis  for  the  write-down  on  the  jjlant  that  took 
place  in  December,  1935?  ^ 

A.  Yes,  that  appraisal  was  used  as  a  basis  with 
some  adjustments. 

Q.     With  some  adjustments?  A.     Yes. 

Q.  Was  that  write-down  upon  that  basis  made 
at  your  suggestion  or  direction,  or  the  bank's? 

A.  No,  I  do  not  believe  it  was.  It  was  made  when 
Mr.  Bassick  was  trustee ;  presumably  it  was  made  at 
his  instance. 

Q.  But  you  were  constantly  in  communication 
with   Mr.   Bassick   [673]   during   that   proceeding? 

A.    Yes. 

Q.  Do  you  know,  and  if  you  do  not  know  say 
so,  whether  or  not  the  previous  valuation  before 
the  write-down  w^as  based  upon  the  costs? 

A.  The  books  did  not  indicate  how  it  w^as  arrived 
at.  It  was  based  on  cost,  but  some  years  deprecia- 
tion had  been  taken  and  other  years  none  taken. 

Mr.  Jordan :  I  think  that  is  all.  Thank  you,  Mr. 
Moores. 

Redirect  Examination 

Mr.  Ferguson:  If  your  Honor  please,  I  have  a 
few  questions.  Perhaps  these  are  not  proper  cross- 
examination,  and  to  that  extent  I  make  Mr.  Moores 
my  own  witness  again. 

Q.  Mr.  Moores,  did  the  directors  receive  any- 
thing in  this  distribution? 
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A.  We  paid  Mr.  Bassick  in  his  capacity  as 
trustee. 

Q.  Did  the  directors,  as  such,  receive  any  com- 
pensation ? 

A.  We  collected  $10  for  attendance  at  each  di- 
rectors meeting. 

Q.    No  other  compensation?  A.     No. 

Q.  Did  the  Bank  of  California  receive  any  dis- 
tribution to  them  other  than  the  payment  of  tlie 
debt  which  had  been  scaled  down? 

A.     Nothing  other  than  that. 

Q.  I  notice  that  for  the  year  ending  December 
31,  1938  there  is  a  bav  in  this  line  of  net  worth  of 
this  corripany.  I  wonder  if  you  can  explain  why 
that  occurred,  and  whether  there  is  any  explana- 
tion in  that  regard  that  may  be  made  ? 

A.  We  lost  between  $19,000  and  $20,000  during 
that  year. 

Q.     That  shows  upon  the  annual  report? 

A.    Yes. 

Q.  Isn't  it  a  fact  that  during  the  year  that  the 
loss  sho\^Ti  upon  the  books  may  be  explained  by 
the  fact  that  no  account  had  been  taken  of  work 
Avhich  had  not  been  completed? 

A.  No  profit  had  been  taken  on  the  work  in 
progress,  no  profit  was  taken  until  deliveries  were 
made.  [674] 

Q.  In  otlier  words,  the  books  were  on  a  cash 
basis? 

A.  Tliey  were  not  on  a  cash  basis,  but  as  to  work 
in  ])rogress  they  were. 
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Q.     On  a  cash  basis?  A.     Yes. 

Mr.  Ferguson :     I  think  that  is  all. 

Mr.  Jordan :     No  further  questions. 

Mr.  Ferguson:  If  your  Honor  please,  it  is  un- 
derstood I  may  reserve  my  offer  on  these  exhibits 
for  identification. 

The  Court:     Yes. 


F.  KNOTT, 
called  for  Defendants  and  Pettitioners ;  sworn. 

Mr.  Ferguson:  Q.  Mr.  Knott,  what  is  your  oc- 
cupation? A.     Public  accountant. 

Q.     Are  you  a  certified  public  accountant  ? 

A.     I  am. 

Q.     By  whom  are  3^ou  employed,  if  anyone  ? 

A.     John  F.  Forbes  &  Co. 

Q.     How  long  have  you  been  so  employed  ? 

A.     By  John  F.  Forbes  &  Co.  ? 

Q.    Yes.  A.     About  six  years. 

Q.  How  long  have  you  been  a  certified  public 
accountant  ?  A.     About  four  years. 

Q.  How^  long  have  you  been  engaged  in  account- 
ing? A.     About  22  years. 

Q.  Will  you  give  us,  briefly,  a  general  back- 
ground of  what  your  experience  has  been  ? 

A.  Well,  I  was  employed  by  Haskins  &  Sells  for 
fifteen  years,  and  then  I  joined  Forbes  &  Company. 

Q.  Now,  in  the  course  of  your  employment  by 
Forbes  &  Company  have  you  had  any  occasion  to 
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come  in  contact  with  the  Forbes  reports  which  are 
in  evidence,  that  is,  the  reports  for  the  period  end- 
ing Jime  30,  1936,  Plaintiff's  Exhibit  3- A,  Decem- 
ber 31,  1936,  3-B,  [675]  December  31,  1937,  3-C,  De- 
cember 31,  1938,  3-D,  December  31,  1939,  3-E,  No- 
vember 15,  1940  and  December  31,  1940,  3-F.  Have 
you  had  occasion  to  examine  those  reports  ? 

A.     I  have. 

Q.  As  a  matter  of  fact,  you  worked  on  them, 
did  vou  not  ?  A.     Yes,  I  did. 

Q.  With  particular  reference  to  these  reports, 
do  any  of  these  annual  reports,  Plaintiff's  Exhibits 
3-A  to  3-F  contain  a  balance  sheet  as  of  March  24, 
1936?  A.     They  do  not. 

Q.  Wliat  is  the  nearest  balance  sheet  that  they 
have  as  to  that  date  ?  A.     June  30,  1936. 

Q.  Do  any  of  the  reports  in  evidence  show  the 
amount  of  working  capital  of  the  company  as  of 
March  24,  1936? 

A.     They  do  not,  to  my  knowledge. 

Q.  Do  any  of  these  reports  show  the  amount 
upon  the  books  of  plant  and  other  fixed  assets  as 
of  March  24,  1936?  A.     No,  they  do  not. 

Q.  Can  you  tell  us  from  the  reports  what  as 
of  March  24,  1936,  was  the  total  amount  of  obliga- 
tions, that  is  immediately  before  the  reduction,  and 
I  hand  you  for  your  convenience  some  work  sheets, 
and  ask  you  if  those  work  sheets  were  prepared  by 
you  ?  A.     Yes,  those  were  prepared  by  me. 
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Q.  That  was  prepared  from  what  figures,  and 
on  what  basis? 

A.  From  the  reports  of  John  F.  Forbes  &  Com- 
pany. 

Q.  Can  you  give  us,  then,  the  total  amount  of 
liabilities  of  the  company,  that  is,  the  long  term 
reorganization  liabilities  before  reduction  on  March 
24,  1936? 

A.     I  do  not  think  I  understand  the  question. 

Q.  On  March  24,  1936  there  were  outstanding 
before  they  had  been  reduced  by  the  plan  what 
amount  of  obligations  of  the  company,  inclusive  of 
interest  ? 

A.     Yes,  I  understand.    $64,732.27.  [676] 

Q.  Do  your  reports  on  the  books  of  the  company 
show  what  the  balance  of  that  obligation  was  after 
the  reduction  had  been  made  ? 

A.     Our  report  does. 

Q.  You  have  taken  those  figures  for  convenience 
in  testifying  here  from  reports,  have  3^ou  not  ? 

A.     Yes. 

Q.     What  is  that  figure  ? 

A.     That  is  $568,606.82. 

Q.  One  moment;  as  of  that  date  has  there  not 
been  interest  accruing  on  a  tax  difficulty  so  tliat 
the  amount  as  of  that  date  was  slightly  larger? 

A.     Yes,  that  is  correct. 

Q.     That  amount  of  interest  was  what  ? 

A.     I  think  it  was  $1300. 

Q.     $1352.90?  A.     That  is  correct. 
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Q.  Making  a  total  then  as  of  March  24,  1936, 
of  $569,969.72?  A.     Correct. 

Q.  Now,  this  morning  before  court,  Mr.  Knott, 
I  handed  you  certain  tabulations  or  summaries  of 
figures  which  were  taken  from  the  reports  and  asked 
you  to  verify  those.  Did  you  have  an  opportunity 
to  do  that?  A.     Yes,  I  did. 

Q.  Referring  to  Respondents'  Exhibit  F  for 
Identification,  I  will  ask  you  whether  you  have 
checked  those  figures  against  your  reports — with- 
draw that.  Your  reports  are,  of  course,  taken  from 
the  books  of  the  company,  are  they  not? 

A.    Yes. 

Q.     And  correctly  reflect  those  book  figures? 

A.    Yes. 

Q.  Subject  to  such  notations  as  you  made  in 
your  reports?  A.     That  is  right. 

Q.  Now,  have  you  checked  Respondents'  Ex- 
hibit F  For  Identification,  or  a  copy  of  that,  against 
the  annual  reports  for  the  period  indicated, — for 
the  period  ending  September  30,  1940,  you  have  no 
annual  report,  and  you  are  not  testifying  to  that 
figure  ? 

A.  Tliat  is  correct,  outside  of  that  the  figures 
are  a  correct  statement.  [677] 

Q.  And  your  annual  reports  correctly  show  those 
figures  as  set  f oi^th  in  this  exliibit  ?        A.     They  do. 

Q.  Now,  I  will  refer  you  to  Respondents'  Ex- 
hibit G  for  Identification  and  will  ask  you  whether 
you  had  an  opportunity  to  check  those  figures  as 
against  your  reports  which  are  in  evidence. 
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A.     Yes,  I  have  checked  those. 

Q.  With  that  exception,  the  figures  outside  of 
October  31,  1940,  they  were  taken  by  you  from  your 
work  papers  from  the  books,  themselves,  were  they 
not  ?  A.    Yes. 

Q.  And  are  not  contained  in  the  reports,  them- 
selves? A.     Yes. 

Q.  Are  those  figures  correct  and  in  accordance 
with  your  repoi*t  as  taken  from  your  reports  ? 

A.     They  are,  with  that  exception. 

Q.  And  as  to  October  31,  1940,  this  sheet  was 
prepared  from  reports  and  from  your  work  sheets 
and  the  books  of  the  compan}^,  was  it  not  ? 

A.     Yes,  it  was. 

Q.  On  October  31,  1940  it  shows  the  principal 
balance  to  be  $274,966.57.  A.     It  does. 

Q.  And  it  shows  interest  on  that  date  of  $25,- 
264.68?  A.     Yes. 

Q.     That  makes  a  total  of  $300,231.25  ? 

A.     That  is  correct. 

Mr.  Ferguson:  If  your  Honor  please,  I  think 
that  I  have  made  sufficient  proof,  and  I  now  offer 
these  in  evidence,  that  is.  Respondents'  Exhibits  F, 
and  Gr,  together  with  Respondents'  Exhibits  H 
and  I,  all  for  Identification,  which  are  taken  from 
the  same  pages. 

Mr.  Jordan :     No  objection. 

The  Court :  They  may  be  admited  and  marked. 
(Respondents'  Exhibits  F,  G,  H,  and  I  for 
Identification    were    received   in    evidence    and 
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marked  ''Respondents'  Exhibits  F,  G,  H,  and 
[678]  I.'O 

The  Court :     We  will  continue  the  trial  until  2 :00 
o^clock. 

(A  recess  was  here  taken  until  2:00  o'clock 
p.m.)  [679] 


Afternoon  Session — 2:00  o 'Clock  P.M. 

Mr.  Ferguson:  If  your  Honor  please,  I  should 
like  to  put  on  Mr.  Moores  for  a  few  more  questions 
before  resuming  with  Mr.  Knott. 

The  Court :     Very  well. 


C.  B.  MOORES, 

recalled. 

Mr.  Ferguson:  Q.  Mr.  Moores,  you  testified,  as 
I  understand  it,  that  you  were  familiar  with  the 
financial  affairs  of  the  Joshua  Hendy  Iron  Works 
during  the  period  involved.  A.     Yes. 

Q.  You  are  familiar  with  them  on  March  24, 
1936  ?  A.     Yes. 

Q.     And  on  June  30,  1936?  A.     Yes. 

Q.  Was  there  any  substantial  difference  in  the 
financial  condition  of  the  company  between  those 
two  dates? 

A.  Practically  no  change,  a  matter  of  a  few  thou- 
sand dollars  at  the  most. 

Mr.  Ferguson :     That  is  all. 

Mr.  Jordan:     No  questions. 


recalled ; 
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F.  KNOTT, 

Direct  Examination 
(Resumed) 


Mr.  Ferguson:  Q.  Mr.  Knott,  the  reports  to 
which  you  have  referred  have  been  offered  in  evi- 
dence. Have  you  prepared  a  summary  schedule 
reflecting  the  financial  condition  of  the  Joshua 
Hendy  Iron  Works  at  March  24,  1936  ?  A.     No. 

Q.  What  have  you  prepared  by  way  of  a  sched- 
ule? 

A.  I  have  prepared  a  schedule  as  of  June  30, 
1936. 

Q.     Ma}^  I  have  that,  please?  A.     Yes. 

Q.  These  figures  are  figures  reflected  in  your 
report  dated  [680]  June  30,  1936,  as  adjusted  by 
your  report  of  December  31,  1936  ? 

A.     That  is  correct. 

Mr.  Ferguson:  If  your  Honor  please,  may  I 
ask  that  this  be  marked  as  Respondents'  Exhibit 
For  Identification? 

The  Court :     It  may  be  marked. 

(The  document  was  marked  ^^Respondents' 
Exhibit  K,  For  Identification.") 

Mr.  Ferguson:  Q.  Will  you  explain  what  your 
summary  of  this  shows,  Mr.  Knott  ? 

A.  This  summary  shows  the  net  financial  condi- 
tion, or  we  might  say  the  deficit  of  capital  at  June 
30,  1936,  of  $31,870.77. 

Q.  I  notice  as  an  approximation  of  the  financial 
position   at   March   24,   1936,  you  have   shown   the 
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Jime  30,  1936  figure  as  repersenting  that  figure :    Is 

that  right?  A.     Yes. 

Q.     The  working  capital  is  $218,514.05,  and  the 
subsequent   figures  represent   amounts  taken   from 
the  June  and  December  reports,  so  as  to  reflect  the 
condition  on  Jmie  30,  1936,  is  that  correct  ? 
A.     That  is  right. 

Q.  That  shows  a  capital  deficiency  of  $31,870.77 
as  of  that  date,  that  is,  excess  of  liabilities  beyond 
assets  in  that  amount?  A.     That  is  correct. 

Mr.  Ferguson:     I  offer  this  in  evidence  and  ask 
that  it  be  deemed  read.     I  see  no  purpose  in  read- 
ing all  the  figures  in  evidence. 
The  Court :     So  ordered. 

(The  schedule  entitled  ^^Approximation  of 
Financial  Condition  at  March  24,  1936,  using 
balance  sheet  in  John  F.  Forbes  &  Co.  report 
as  of  June  30,  1936  after  adjustment  shown 
on  report  as  of  December  31,  1936,  was  marked 
^^Res})ondents'  Exhibit  K''  in  evidence.)  [681] 

Q.  Now,  from  the  Forbes  &  Company  reports 
in  evidence,  to  which  we  have  referred,  have  you 
prepared  a  summarization  of  the  changes  in  finan- 
cial condition  between  June  30,  1936  and  November 
15,  1940?  A.     I  have. 

Q.     May  I  have  that?  A.     Yes. 

Q.     Will  you  explain  what  this  is,  please? 

A.  This  is  a  statement  of  deficit  at  June  30,  1936 
as  shown  by  our  report  on  August  4,  1936,  which 
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covers  an  audit  up  to  June  30,  1936  and  showing 
the  changes  from  that  figure  to  the  corresponding 
figure  at  November  15,  1940,  that  is,  the  deficit  at 
that  date. 

Q.  When,  in  the  first  line,  you  refer  to  ^^  Deficit, 
per  audit  report  dated  August  4,  1936,"  that  is  for 
the  period  ending  June  30,  1936,  which  is  Plaintiff's 
Exhibit  3-A,  is  that  correct? 

A.     That  is  correct,  that  is  the  report. 

Q.  So  the  deficit  figure  of  $504,287.36  shown  in 
your  report  is  the  deficit  figure  as  shown  in  your 
report  on  June  30,  1936  ? 

A.     That  is  right. 

Q.  And  the  final  figure,  Deficit  November  15, 
1940,  of  $76,199.67  represents  a  comparable  figure 
taken  from  your  November  15,  1940  report  in  evi- 
dence: is  that  correct?  A.     That  is  correct. 

Q.  Now,  the  summarization  of  those  two,  and 
reconciliation  of  those  two  represents  the  change  in 
the  financial  condition  during  the  period  from  July 
1,  1936  to  November  15,  1940?  A.     It  does. 

Mr.  Ferguson:  If  your  Honor  please,  I  offer 
this  in  evidence  as  Respondents'  Exhibit  L. 

The  Court:     Admitted. 

(The  document  was  marked  *^ Respondents' 
Exhibit  L.") 

Mr.  Ferguson :  Q.  One  further  question  by  way 
of  illustration,  in  your  reference  to  the  deficit  as 
shown  on  the  books,  [682]  does  that  mean  that  the 
par  value  of  the  capital  stock  is  that  much  in  excess 
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of  the  net  worth  of  tlie  company,  or  the  net  worth 
represents  the  difference  between  that  deficit  and 
the  par  value  of  the  capital  stock?  A.     Yes. 

Mr.  Ferguson :     That  is  all. 

Cross  Examination 

Mr.  Jordan:  Q.  Mr.  Knot,  I  believe  that  Mr. 
Moores  requested  you  to  prepare  the  answers  to 
the  interrogatories  that  were  propounded  in  this 
matter  by  Dr.  Behneman  and  Mrs.  Shores? 

A.     No,  not  personally. 

Q.     Not  personally?  A.     No. 

Q.  Were  the  answers  to  the  interrogatories  pre- 
pared under  your  supervision  ? 

A.     They  were  not. 

Q.     Who,  in  that  firm,  did  that  work? 

A.  I  have  no  direct  knowledge,  but  I  believe 
it  was  one  of  their  other  accountants.  If  you  wish 
his  name,  it  is  Mr.  Thielmeyer. 

Mr.  Jordan:  So  that  there  may  be  no  misunder- 
standing, I  think  the  testimony  was  that  most  of  the 
basic  information  was  from  the  books,  but  I  thought 
Mr.  Moores  said  when  lie  got  the  interrogatories 
he  turned  them  over  to  the  accountants  and  tliat 
they  had  prepared  the  answers. 

Mr.  Ferguson:  They  had  prepared  the  informa- 
tion, I  think  that  was  the  testimonv.     I  think  ho 

7  » 

testified  that  the  answers  were  prepared  in  collab- 
oration between  Mr.  Moores  and  myself  on  the  basis 
of  that  information. 
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Mr.  Jordan:  Q.  Have  you  ever  seen  these  an- 
swers ? 

A.  Yes,  I  have  seen  copies  of  them,  that  is  the 
ones  that  we  have. 

Mr.  Ferguson:  You  are  not  referring  to  the  an- 
swers of  interrogatories  as  filed  ? 

A.     No,  the  ones  that  we  used. 

Mr.  Jordan:  Q.  I  am  going  to  show  you  tlie 
original  sworn  [683]  answers  to  certain  interroga- 
tories that  were  propounded  in  this  matter,  sworn  to 
by  Mr.  Moores,  and  I  am  going  to  particularly  di- 
rect your  attention  to  Answer  15,  appearing  on  page 
11,  designated  ^^ Answer  to  Interrogatories  No,  20 
and  21. ''  Before  you  read  that  answer  perhaps 
in  fairness  to  you  I  should  read  the  question  so  that 
you  can  properly  understand. 

Mr.  Ferguson:  If  your  Honor  please,  we  object 
to  this  line  of  inquiry  as  not  proper  cross-examina- 
tion, not  covering  any  phase  of  the  examination 
upon  which  w^e  had  Mr.  Ejiott  testify,  and,  in  the 
second  place,  this  witness  has  furthermore  stated 
he  has  never  seen  the  answers  to  the  interrogatories 
before. 

The  Court:     I  think  the  objection  is  good. 

Mr.  Jordan :  What  I  was  going  to  do  was  to  ask 
Mr.  Knott  to  compare  the  material  contained  in  the 
answer  with  the  reports  which  I  understand  he  ])re- 
pared,  to  first  of  all  determine  whether  or  not  that 
answer  is  accurate  or  not.     We  have  not  had  an 
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opportimity  to  examine  the  man  who  prepared  the 

material  which  is  set  forth  there. 

The  Court :  I  understand  they  were  prepared  by 
Mr.  Ferguson  in  collaboration  with  Mr.  Moores 
after  the  figures  were  given  to  him  by  the  Certified 
Public  Accountants. 

Mr.  Ferguson :     That  is  correct. 

Mr.  Jordan:  I  understood  Mr.  Moores  to  testify 
when  I  interrogated  him  about  the  answers  the 
other  day  that  lie  had  turned  the  inteiTOgatories 
over  to  an  accountant  and  he  had  prepared  the  an- 
swers which  he  signed. 

The  Court :     My  impression  is  the  same  as  yours. 

Mr.  Jordan :  In  that  regard  I  think  he  said  that 
he  turned  the  questions  over  to  the  certified  public 
accountant  but  I  don't  know — it  now  appears  that 
he  did  not.  [684] 

The  Court:  Oh,  no.  I  don't  know  that  he  did 
what  you  say,  that  they  prepared  the  answers,  but 
now  it  appears  from  Mr.  Ferguson's  statement  that 
is  not  w^hat  happened,  and  I  take  it  what  Mr.  Fer- 
guson says  in  that  regard  is  true,  because  it  seems 
to  me  to  be  what  would  naturally  follow. 

Mr.  Jordan:  I  accept  it  as  true.  There  is  no 
question  about  that. 

The  Court:  You  probably  would  do  the  same 
thing  under  the  same  circumstances. 

Mr.  Jordan:     I  undoubtedly  would. 

The  Court:  Can  you  get  the  witness  who  made 
the  investigation? 
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Mr.  Ferguson :  He  is,  unfortunately,  in  the  Serv- 
ice, he  is  in  the  Navy. 

The  Court:  I  wonder  if  Mr.  Moores  could  take 
the  stand  and  give  us  some  additional  light  uj^on 
this  subject,  or  perhai:)s  we  might  let  down  the  bars 
and  let  Mr.  Ferguson  take  the  stand. 

Mr.  Jordan:     Would  you  like  to,  Mr.  Ferguson? 

Mr.  Ferguson:  I  do  not  profess  to  be  much  of 
an  accountant. 

Mr.  Jordan:  I  think  perhaps  I  can  get  at  it  this 
w^ay.  I  am  sure  you  are  much  better  on  it  than 
I  am. 

The  Court:  As  I  understand  you,  you  know 
nothing  about  these  answers  at  all? 

A.     No,  I  merely  have  read  the  answers. 

Q.  You  did  not  supply  the  figures  contained  in 
the  answers?  A.     I  did  not. 

Q.  You  did  no  work  upon  the  answers  to  these 
interrogatories?  A.     None,  w^hatever. 

The  Court:  Do  you  want  to  put  Mr.  Moores  on 
the  stand  again? 

Mr.  Jordan:  If  Mr.  Moores  thinks  he  can  give 
me  any  help.  As  I  imderstood  his  testimony  the 
other  day  he  did  not  know  much  [685]  about  the 
answers. 

The  Court:  Do  you  want  to  amplify  your  testi- 
mony in  that  regard,  Mr.  Moores? 

Mr.  Moores:     I  think  I  can  answer  any  question. 

The  Court:  Would  you  please  take  the  stand? 
You  may  step  down,  Mr.  Knott. 
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Recalled  for  Further  Cross-Examination. 

Mr.  Jordan :  Q.  Mr.  Moores,  before  I  show  you 
these  answers  I  am  going  to  read  you  the  inter- 
rogatories so  that  you  will  have  the  questions  as  well 
as  the  answers. 

^^Interrogatory  No.  20:  State  the  amounts 
of  the  net  profits  or  losses  of  the  Hendy  Co.  for 
the  years  1987,  1938,  1939  and  1940,  respec- 
tively." 

Interrogatory  No.  21  reads : 

^^  State  the  amounts  of  the  non-operating  in- 
come or  losses  of  the  Hendy  Co.  for  the  yeai*s 
1937,  1938,  1939  and  1940  respectively .' ' 

Now,  I  am  going  to  show  you  the  Answers  to 
those  interrogatories  which  was  referred  to  as  An- 
swer No.  15  on  page  11,  and  I  am  going  to  particu- 
larly call  your  attention  to  the  figure  which  is  in- 
cluded under  the  1940  column  here,  w^hich  is  indi- 
cated as  net  income,  $181,839.67.  A.     Yes. 

Mr.  Ferguson:  You  are  putting  the  interroga- 
tories and  answers  in  evidence? 

Mr.  Jordan :  Not  in  evidence,  I  am  usino-  tliem 
for  the  purpose  of  impeachment,  which  I  am  per- 
mitted to  do. 

The  Court:     Is  there  a  question  pending? 

Mr.  Jordan :  I  am  waiting  for  Mr.  Moores  to  re- 
fresh his  recollection  on  that  answer.  [686] 

Q.  Are  you  familiar  with  the  details  set  forth 
in  the  answer  there  ? 
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A.     What  is  the  question? 

Q.  I  am  directing  your  attention  to  the  item  of 
$181,839.67,  referred  to  as  net  income  for  1940. 

A.     Yes. 

Q.  You  have  also  testified  that  you  are  familiar 
with  these  Forbes  statements?  A.     Yes. 

Q.  I  will  ask  you  if  you  will  reconcile  that  fig- 
ure in  the  answer  with  the  item  referred  to  here 
as  net  loss  in  the  December  31,  1940  report  of 
Forbes  &  Company,  Plaintiff's  Exhibit  3-A,  the 
Yi^X  loss  being  referred  to  as  $80,690.43? 

Mr.  Ferguson:  If  your  Honor  please,  I  object 
to  the  question  on  the  ground  that  there  is  no  foun- 
dation that  has  been  laid  as  showing  that  these  are 
the  same  things.  As  a  matter  of  fact,  I  pointed  out 
when  these  reports  w^ere  offered  that  in  some  cases 
the  accountants  might  handle  an  item  differently 
than  that  was,  and  I  particularly  pointed  out  this 
one  item  which  is  imdoubtedly  the  figure  involved 
in  the  cash  distribution  which  was  paid  to  the  offi- 
cers of  $102,729.76.  Now,  for  accounting  purposes, 
the  accountants  had  to  put  it  somewhere,  and  in  our 
contemplation  it  is  not  properly  a  charge  which 
should  be  taken  from  those  figures,  and  there  is  no 
reason  why  they  should  coincide — there  is  no  reason 
why  the  accountant's  conclusion  as  to  which  column 
a  charge  or  a  credit  should  come  in  necessarily  binds 
Mr.  Moores  in  his  answers  as  to  whether  it  is  a 
proper  column. 
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The  Court:  It  may  be  that  you  should  have 
taken  the  witness  stand  instead  of  Mr.  Moores. 

Mr.  Jordan:  Q.  Do  you  have  any  knowledge  of 
this? 

A.  Yes,  Mr.  Jordan,  I  tried  to  reconcile  that 
particular  figure  here  of  the  net  loss  shown  by 
this  statement,  particularly  to  [687]  surplus  charges 
and  surj)lus  credits  as  those  two  charges  have  been 
figured,  and  that  figure  brought  no  specific  relation- 
ship, because  there  are  adjustments  subsequent  to 
this  figure  in  this  report,  and  there  are  adjustments 
subsequent  to  that  figure  in  your  report,  in  the  an- 
swer to  the  interrogatories. 

Q.  Let  me  ask  you  this:  As  I  understand  it  this 
figure  referred  to  as  Net  income  for  1940,  $181,- 
839.67,  does  that  mean  that  the  company  made  that 
amount  of  money  during  1940? 

A.     Not  from  operations,  no. 

Q.  From  what  did  it  make  that  amount  of 
money  % 

A.  It  made  part  of  it  from  the  sale  of  the  })lant, 
and  part  of  it  from,  I  believe  the  profit  on  the  sale 
of  the  plant. 

Q.     That  would  have  been  $131,000  ? 

A.     Yes,  in  round  figures. 

Mr.  Jordan :  I  think  that  is  all  I  want  from  Mr. 
Moores. 
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F.  KNOTT, 
recalled ; 

Cross  Examination 
(resumed) 

Mr.  Jordan:  Q.  Mr.  Knott,  the  Forbes  report 
reflects  a  profit  on  the  sale  of  the  Sumiyvale  plant 
of  in  round  figures  $131,000.  Was  that  profit  a 
taxable  profit?  A.     I  don't  know. 

Q.     What  do  you  mean  you  don't  know? 

A.  I  have  not  investigated  the  report  to  be  able 
to  determine  w^hether  it  is  a  taxable  profit  or  not. 

Would  a  profit  arrived  at  under  the  circumstances 
that  this  $131,000  wa^  arrived  at  ordinarily  be  con- 
sidered as  a  taxable  profit  for  income  tax  purposes  ? 

A.  I  am  afraid  I  could  not  answer  the  question, 
I  don't  know  what  the  situation  is  as  far  as  taxable 
is  concerned  without  investigating  it  and  looking  it 
up.  In  other  words,  I  could  not  give  you  an  off-hand 
opinion  as  to  whether  it  is  taxable  or  not.  I  am 
not  familiar  [688]  enough  with  the  picture  there. 

Q.  Do  I  understand  that  you  did  the  work  on 
all  of  these  Forbes  reports  ? 

A.     I  did  not. 

Q.  They  were  not  prepared  under  your  super- 
vision ?  A.     Some  of  them  were. 

Q.  You  don't  feel  familiar  enough,  however, 
with  the  situation  there  where  the  plant  was  writ- 
ten dowTi  in  book  value  so  as  to  result  in  a  profit 
upon  the  sale  last  November  of  $131,000  to  be  able 
to  tell  us  whether,  in  your  opinion,  that  would  or 
would  not  be  a  taxable  profit  ? 
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A.     I  am  afraid  I  could  not  answer  that  question. 

Q.  I  am  afraid  maybe  I  did  not  make  it  very 
intelligible  to  you. 

A.  Yes,  the  question  is  intelligible,  but  I  say 
I  could  not  answer  that  question,  because  I  have 
not  the  information  upon  it. 

The  Court:  The  question  is  clear.  I  think  the 
witness  said  he  did  not  know  the  situation  well 
enough  or  have  the  facts  before  him  so  that  he  could 
answer  it. 

A.  That  is  correct.  It  would  be  merely  a  matter 
of  opinion  which  I  could  not  substantiate  without 
some  other  data. 

Mr.  Jordan:  Q.  I  am  going  to  show  you  Re- 
spondents' Exhibit  F,  Mr.  Knott,  and  refer  you 
particularly  to  the  item  of  $60,715.14,  which  ap- 
pears under  the  heading  ^^Net  Income''  as  of  No- 
vember 15,  1940.  Were  all  of  the  liabilities  of  the 
company  considered  in  arriving  at  that  profit  in 
making  up  that  statement  ? 

A.  All  of  the  knovrn  liabilities  were  include^], 
but  this  net  income  is  subject  to  the  note  which  is 
on  the  bottom  of  this  statement. 

Q.    Would  you  read  that  note,  please,  for  us? 

A.  ''Note:  Net  income  figures  are  taken  after 
depreciation  and  interest  deductions,  but  do  not  in- 
clude profits  to  the  company  [689]  arising  from  re- 
ductions in  liabilities,  profits  on  sale  of  plant,  or 
miscellaneous  minor  surplus  charges  or  credits." 
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Q.  There  are  no  other  liabilities  other  than  you 
have  stated? 

A.  There  may  have  been  others;  if  you  will  re- 
fer to  this  other  statement  of  the  suri)lus  you  will 
find  that  we  have  a  notation  on  the  bottom  of  that 
w^hich  refers  you  to  our  report  of  November  15, 
Exhibit  B,  page  2. 

Q.     Would  that  be  Respondents'  Exhibit  P? 

A.  I  have  not  the  number,  that  is  the  summary 
of  financial  condition. 

Q.     Yes. 

Mr.  Ferguson:     No,  I  think  it  is  Exhibit  L. 

Mr.  Jordan:  Q.  Did  the  Hendy  Company,  if 
you  know,  make  a  tax  return  for  1940  ? 

A.  Well,  I  have  no  direct  knowledge,  but  I  as- 
sume that  it  would  make  a  return.  I  have  no  direct 
knowledege  of  that,  however. 

Q.  You  had  nothing  to  do  with  the  preparation 
of  such  a  return?  A.     No. 

Q.  Can  you  tell  approximately  from  these  re- 
ports what  the  current  position  of  the  Hendy  Com- 
pany was  on  the  first  of  November,  1940  as  to  ac- 
counts receivable  and  cash? 

A.     No,  we  could  only  tell  to  November  15 

Q.     Only  November  15? 

A.  Only  November  15.  The  October  figures  were 
inserted,  as  Mr.  Ferguson  stated  before  when  I  an- 
swered the  question,  they  were  inserted  by  me  as  a 
memorandum. 

Q.     Let  me  ask  you  this :     In  view  of  your  f amil- 
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iarity  with  the  financial  condition  of  this  company, 
would  you  say  that  it  would  have  been  possible  at 
a  date  immediately  prior  to  the  sale  of  the  Sunny- 
vale plant  for  the  company  to  have  paid  additional 
compensation  or  bonuses  in  the  amount  of  approxi- 
mately $103,000? 

Mr.  Ferguson :  Will  you  pardon  me,  do  I  under- 
stand that  [690]  question  is  directed  to  paying  out 
the  cash? 

Mr.  Jordan :     In  a  condition  to  pay  it. 

Mr.  Ferguson :     Pay  how  much  ? 

Mr.  Jordan :     $103,000. 

Mr.  Ferguson :     Cash  or  otherwise  ? 

Mr.  Jordan:  Cash,  that  is  what  was  paid  on 
or  about  the  4th  of  December,  1940. 

A.  Will  you  restate  that  question?  I  do  not 
quite  get  what  you  are  getting  at. 

Q.  I  am  afraid  I  do  not  state  things  very  well, 
but  be  that  as  it  may,  what  I  am  trying  to  find  out 
is  was  the  Hendy  Company  financially  in  a  condi- 
tion to  pay  out  $103,000,  approximately,  to  various 
of  its  employees  and  officers  immediately  prior  to 
the  sale  of  the  Sunnyvale  plant,  which  would  have 
been  the  early  part  of  November,  1940;  in  other 
words,  prior  to  November  15,  of  that  year? 

A.     I  would  not  know. 

Q.     You  would  not  know  that?  A.     No. 

The  Court:  I  w^as  wondering  how  he  could  an- 
swer that  question. 

Mr.  Jordan:  Q.  Would  they  have  enough  cash 
to  pay? 
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A.  In  the  first  place,  I  don't  know  what  cash 
they  had  without  referring  to  the  November  1  re- 
port, which  is  the  one  you  referred  to. 

Q.     The  November  15. 

A.  In  the  second  place,  the  possibilities  of  pay- 
ing out  money  is  dependent  entirely  upon  business 
conditions. 

The  Court :  Q.  In  the  judgment  of  the  direc- 
tors, too? 

A.     In  the  judgment  of  the  directors,  too. 

The  Court:  Mr.  Ferguson,  do  you  know  how' 
much  money,  how  much  cash  the  company  had  on 
hand  at  the  time  Mr.  Jordan  is  inquiring  about? 

Mr.  Ferguson:  No,  I  do  not,  if  your  Honor 
please.  As  I  [691]  said  when  we  introduced  the 
September  31  balance  sheet  that  was  the  closest  bal- 
ance sheet,  pro  forma  sheet,  that  we  had  to  the 
November  15  report.  The  November  15  report,  of 
course,  reflects  any  cash  deposits  as  the  proceeds 
of  the  sale.  That  is  w^hy  I  put  the  September  31 
sheet  in  as  being  the  nearest  I  could  find. 

The  Court :  Did  Mr.  Moores  say  anything  in  that 
respect  ? 

Mr.  Ferguson:  Mr.  Moores  stated  there  would 
not  be  enough  cash. 

The  Court:     I  suppose  that  is  a  fact,  is  it  not? 

Mr.  Jordan:  I  do  not  think  it  could  be  denied. 
I  think  that  is  all. 

Mr.  Ferguson:     That  is  all. 
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ALFRED  J.  MAYMAN, 
recalled. 

Mr.  Ferguson:  Q.  Mr.  Mayman,  were  you  in 
court  this  morning? 

A.  Yes,  I  was,  Mr.  Ferguson,  but  I  was  a  litle 
late. 

Q.  Did  you  happen  to  hear  Mr.  Jordan's  inter- 
rogation of  Mr.  Moores  with  respect  to  the  letter 
addressed  to  the  stockholders,  dated  November  13, 
1940?  A.     Yes,  I  heard  that. 

Q.  And  referring  to  that  letter  set  forth  in  the 
meeting  of  the  stockholders  held  on  November  15, 
1940,  do  you  recall  that  ? 

A.  Yes.  I  thought  it  was  the  meeting  of  No- 
vember 4. 

Q.  You  may  refresh  your  recollection.  The 
meeting  of  the  stockholders  November  15,  1940  sets 
it  forth,  does  it  not  ? 

A.  Wouldn't  it  be  the  meeting  of  the  4th  of 
November? 

Q.  I  think  the  directors  meeting  of  November  4 
directed  that  this  letter  of  November  13,  1940  be 
sent.  Did  you,  as  Secretary,  mail  this  letter  to  the 
then  existing  beneficial  certificate  [692]  holders? 

A.    Yes. 

Q.     You  mailed  them  on  November  13,  1940? 

A.  That  is  my  best  recollection,  I  am  not  sure 
of  the  date,  but  I  think  that  was  the  date. 

Q.  And  according  to  the  minutes,  you  were 
present  at  this  meeting  on  November  15.  That  is 
the  fact  ?  A.    Yes,  that  is  the  fact. 
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Q.  Was  any  protest  or  any  objection  to  tlie  trus- 
tees' approval  of  the  sale  then  made? 

A.  There  was  no  protest  made  then  nor  did  I 
hear,  as  Secretary  of  the  Company,  by  registered 
mail  or  otherwise,  from  any  of  the  beneficial  owners. 

Mr.  Ferguson :     That  is  all. 

Mr.  Jordan :     No  questions. 


J.  T.  KRI^EGER, 

called  for  Defendants  and  Petitioners;  sworn. 

Mr.  Ferguson:  Q.  Where  do  you  reside,  Mr. 
Krueger?  A.     Berkeley,  California. 

Q.     What  is  your  occupation? 

A.     I  am  a  certified  public  accountant. 

Q.  By  whom  are  you  employed,  or  with  whom 
are  you  associated? 

Mr.  Jordan:  Mr.  Ferguson,  I  will  be  glad  to 
stipulate  to  Mr.  Krueger 's  qualifications. 

Mr.  Ferguson:  Q.  You  are  a  partner  of  Forbes 
&  Company,  I  understand?  A.     I  am. 

Q.  Are  you  familiar  with  the  reports  of  Forbes 
&  Company  which  are  in  evidence,  those  being  the 
reports  for  the  ])eriod  ending  June  30,  1936,  Decem- 
ber 31,  1936,  December  31,  1937,  December  31,  1938, 
December  31,  1939,  November  15,  1940,  and  Decem- 
ber 31,  1940,  being  Respondents'  Exhibits  3- A  to 
3-F,  inclusive? 

A.     I  am  generally  familiar  with  all  of  those. 
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Q.  Was  the  preparation  of  those  reports  under 
your  general  super-  [693]  vision  ? 

A.     All  of  them. 

Q.  Now,  in  connection  with  your  familiarity,  did 
you  have  occasion  to  be  familiar  with  the  write- 
down of  the  assets  that  took  place  in  December, 
1935  ? 

A.     Yes,  I  am  familiar  with  the  write-down. 

Q.  You  are  familiar  with  the  reports  in  tliat 
connection?  A.     I  am. 

Q.  In  your  opinion  as  an  accountant,  did  tliat 
write-down  represent  a  mere  bookkeeping  adjust- 
ment on  the  part  of  the  company? 

A.  No,  it  did  not.  It  was  an  effort  on  the  part 
of  the  management  and  of  their  accoimtants,  the 
firm  with  which  I  am  associated,  to  reflect  the  con- 
clusions reached  in  connection  with  the  plan  of  re- 
organization, or,  more  specifically,  it  was  an  effort 
to  set  forth  as  accurately  as  possible,  the  financial 
condition  of  the  company  at  or  about  that  time. 

Q.  And  in  your  opinion  the  write-down  did  do 
that,  it  accomplished  that? 

A.     Am  I  allowed  some  latitude? 

Q.     I  wish  you  would  explain  your  answer. 

The  Court:     Explain  your  answer  if  you  wish. 

A.  Briefly,  the  situation  was  this,  when  we  un- 
dertook the  first  engagement  as  a  result  of  which 
we  rendered  a  reprot  dated  August  4,  1936,  cover- 
ing the  fifteen-month  period  from  x\pril  1,  1935  to 
June  30,  1936,  we  had  access  not  only  to  the  books 
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of  account,  but  we  had  access  also  to  copies  of  tlie 
plan  of  reorganization  which  had  been  approved  by 
the  Court,  and  disseminated  to  all  interested  parties ; 
we  had  access  also  to  a  report  compiled  by  a  gentle- 
man by  the  name  of  Bourne,  as  I  recall,  I  have  not 
seen  the  report  recently,  so  I  am  calling  on  my  mem- 
ory of  the  printed  plan  of  reorganization  which 
was  disseminated,  and,  according  to  my  under- 
standing, approved  by  the  Court,  and  also  from  the 
auditor's  report  it  appeared  that,  reference  was 
made  that  there  had  been  [694]  no  consistent  de- 
preciation period,  that  in  some  years  no  deductions 
were  made  for  depreciation,  some  years  round  sums 
w^ere  deducted,  and  still  other  years  odd  amounts 
w^hich  could  not  be  substantiated,  by  w^hich  I  had 
no  way  to  determine  how  they  were  computed.  Fur- 
thermore, there  was  some  reference  to  the  fact  that 
quite  possibly  additions  had  been  made  in  the  ac- 
counts to  property  which  did  not  replace  capital 
additions,  and  with  all  of  that  in  mind  Mr.  Bassick, 
the  trustee,  called  upon  an  appraisal  engineer,  Mr. 
J.  A.  Smiley,  to  make  an  appraisal  of  the  property 
at  or  about  the  date  the  plan  of  reorganization  be- 
came effective,  and  in  view  of  all  of  the  uncertainty 
as  to  the  significance  of  the  book  figures  it  was 
deemed  advisable  by  all  concerned  to  accept  as  cor- 
rect the  value  set  forth  by  this  appraisal  engineer. 
I  might  state  also  that  we  not  only  were  engaged 
at  that  time  to  make  an  audit  of  the  accounts,  but 
w^e  were  also  engaged  to  see  that  the  books  of  ac- 
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count  reflected  the  plan  of  reorganization,  and  in 
connection  with  our  work  we  did  so  feel  that  the 
books  reflected  the  conclusions  reached  in  the  plan 
of  reorganization.  I  might  say  further  with  respect 
to  that  matter,  if  I  am  not  going  too  far  in  my  an- 
swer to  the  question,  that  these  appraisal  values 
have  since  been  used  as  a  basis  of  Federal  tax  I'e- 
turn,  and  while  it  is  true  that  the  company  has  had 
some  adjustment  with  respect  to  revamping  that,  I 
understand  those  values  have  been  accepted  by  tlie 
Treasury  Department. 

Mr.  Ferguson:     That  is  all. 

Cross  Examination 

Mr.  Jordan:  Q.  Mr.  Krueger,  how  much  de- 
preciation, in  your  opinion  should  have  been  de- 
ducted and  was  not? 

A.  I  could  not  answer  that  question,  because  we 
have  no  way  of  telling  from  the  data  available  as 
to  the  cost  of  the  assets  then  [695]  in  existence.  It 
was  our  understanding  from  the  data  available  to 
us  this  $724,000  was  a  figure  which  had  no  account- 
ing significance.  That  was  the  reason  for  having 
an  appraisal  made,  or  one  of  the  reasons  for  having 
an  appraisal  made. 

Q.  Was  the  appraisal  value  used  as  the  new 
value  ? 

A.  No,  the  appraisal  value  was  worked  out,  first 
of  all,  on  the  basis  of  historical  cost,  accrued  depre- 
ciation to  that  date,  and  the  resultant  figure  of  his- 
torical cost  less  depreciation. 
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Q.    How  much  expense  has  been  capitalized? 

A.  I  don't  know  that  any  was  capitalized  for 
that  matter.  I  think  that  statement  was  made  in 
the  report  of  the  prior  auditor.  Personally,  we 
did  not  ga  into  those  early  records. 

Q.  AVhat  was  the  amoimt  of  the  obsolescence  that 
was  taken? 

A.  I  do  not  believe  that  I  stated  there  had  been 
any  taken.  I  believe  it  should  have  stated  in  the 
reports  as  to  w^hether  there  was  any  obsolescence. 
I  do  not  know  as  to  the  amount,  if  any. 

Q.  In  adjusting  the  appraisal  what  was  done 
with  capital  additions  in  the  past  as  additions  to 
the  historical  cost? 

A.  I  am  not  quite  sure  that  I  understand  your 
question,  but  starting  with  that  basis,  we  took  Mr. 
Smiley 's  appraisal,  seting  up  a  historical  cost  and 
to  that  was  added  any  additions  subsequent  to  the 
date  of  his  appraisal.  I  am  not  sure  that  I  answ^ered 
you  question,  but  that  is  as  close  as  I  can  come  to  it. 

Q.  Tell  me  this,  was  the  reduced  value  of  the 
plant  used  as  a  basis  in  connection  with  the  sale 
in  order  to  arrive  at  a  taxable  profit,  or  was  there 
a  taxable  profit  involved  in  the  sale  ? 

A.  That  is  a  rather  complicated  matter,  Mr.  Jor- 
dan, and  without  better  details  I  would  hate  to  be 
too  specific.  I  might  say,  in  general,  the  amount 
of  tax  payable  would  depend  on  [696]  the  period 
of  time  held  by  the  owners  and  so  on.  I  would  hesi- 
tate, without  referring  to  the  record,  to  set  fortli 
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even  a  general  idea  of  what  the  tax  liability  would 
be.  However,  I  might  state  in  determining  the 
amount  of  profit,  if  that  is  what  you  are  attempt- 
ing to  develop,  in  determining  the  amount  of  profit 
which  might  or  might  not  be  subject  to  Federal  tax, 
that  computation  is  based  upon  an  appraised  value. 

Q.  Did  your  firm  prepare  the  1940  return  of  the 
company?  A.     We  did. 

Q.  Was  that  $131,000,  approximately,  retui'ned 
as  a  profit  in  the  return  ? 

A.  I  would  have  to  examine  the  return  to  state 
specifically  on  that;  as  I  attempted  to  bring  out 
before  in  connection  with  sales  of  so-called  capital 
assets,  there  is  a  rather  complicated  formula  for 
determining  just  which  type  of  property  was  sul)- 
ject  to  tax,  and  those  which  are  not.  Frankly,  from 
memory  I  could  not  give  you  the  pertinent  sections 
of  that  statute. 

Q.  In  other  words,  you  don't  know  whether  or 
not,  for  tax  purposes,  that  $131,000  of  profit  so- 
called,  out  of  the  sale,  was  put  into  the  return  as 
such  and  tax  paid  on  it  ? 

A.  It  was  put  in  the  return  as  such.  I  wish  to 
repeat  that  I  don't  know  whether  the  tax  was  paid 
on  the  full  $131,000.  However,  such  portion  of  it 
as  was  taxable  under  the  Code  was  included  in  the 
1940  return  as  a  profit  subject  to  tax. 

Redirect  Examination 
Mr.  Ferguson:     Q.     When  you  referred  to  Mr. 
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Smiley 's  appraisal  as  historical  value,  that  was  the 

depreciated  historical  value,  was  it  not  ? 

A.     I  think  I  referred  to  it  as  the  historical  cost. 

Q.     Depreciated,  was  it  not? 

A.     No,  that  was  his  best  estimate  [697]  of  what 
the  machinery  cost  originally. 

Q.     Oh,  yes,  I  understand. 

The  Court :     We  will  take  a  recess  for  a  few  mm- 
utes. 

(After  recess:) 

Mr.   Ferguson:     If  your  Honor  please,  the  De- 
fendants and  Petitioners  rest. 


Mr.  Jordan :     I  wonder  if  I  might  ask  Mr.  Krue- 
ger  just  two  questions. 
The  Court:     All  right. 

J.  T.  KRUEGER, 

recalled  ; 

Recross  Examination 

Mr.  Jordan:  Q.  All  of  the  reports  of  John  F. 
Forbes  &  Company  that  have  been  introduced  in 
evidence  in  this  case  were  signed  by  you,  Mr.  Krue- 
ger? 

A.  They  w^ere  all  reviewed  by  me.  Whether  I 
manually  signed  them  all  I  could  not  say  at  this 
time. 

Q.  In  any  event,  you  supervised  the  preparation 
of  them  in  each  instance  ?  A.     I  did. 
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Q.  And  those  repoii:s  represent  your  opinion 
as  to  the  proper  statement  of  the  affairs  of  The 
Joshua  Hendy  Iron  Works,  now  Hendy  Realization 
Company  during  the  period  in  question,  from  March 
24,  1936  to  the  end  of  December,  1940? 

A.     At  the  respective  dates,  yes. 

Mr.  Jordan :     That  is  alL 

Mr.  Ferguson:     No  questions. 


Mr.  Jordan:  Plaintiff  has  a  brief  amount  of  ]-e- 
buttal,  your  Honor.  Is  there  any  objection  to  in- 
troducing this  in  evidence?  (handing) 

Mr.  Ferguson:  I  don't  think  it  is  binding  on 
any  of  the  defendants.  [698] 

The  Court :     What  is  it  ? 

Mr.  Jordan:  It  is  a  letter  that  was  written  to 
myself  by  Mr.  Ferguson  on  March  7,  1940,  and  it 
goes  to  tlie  question  of  the  value  of  the  stock  of 
this  company  at  that  date.  We  have  had  a  great 
deal  of  evidence  here  in  the  form  of  letters  and 
I  consider  this  just  as  material  as  any  of  the  rest 
of  them  are.  I  would  like  to  read  it  into  the  rec- 
ord. 

Mr.  Ferguson:  If  your  Honor  please,  the  i)ur- 
port  of  that  letter  was  in  regard  to  some  stock  cer- 
tificates Mr.  Behneman  had  lost,  and  the  question 
was  whether  a  bond  would  have  to  be  put  up,  and 
I  wrote  him  and  gave  him  my  view  as  to  what  the 
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value  of  that   stock   was.     That   was  not  binding 
on  the  defendants. 

The  Court:  I  was  wondering  if  you  knew^  what 
the  value  of  the  stock  was. 

Mr.  Jordan:  Perhaps  I  can  submit  the  letter  to 
your  Honor  and  you  can  determine  whether  it  w^ould 
be  proper. 

Mr.  Ferguson:  I  have  no  objection  to  the  letter 
being  shoAATi  to  the  Court. 

The  Court:  If  you  want  to  put  it  in  evidence 
it  may  go  in. 

Mr.  Jordan:  I  will  offer  it  in  evidence  as  Plain- 
tiff's Exhibit  next  in  order. 

The  Court :  It  may  be  admitted  and  deemed  read 
into  evidence. 

(The  letter  was  marked 

^^PLAINTIFF'S  EXHIBIT  7," 

and  is  as  follows : 

^^Law  Offices  of 

Stanley  Pedder  and  Kenneth  Ferguson 

405  Montgomery  Street, 

San  Francisco 

^^  March  7,  1940 
''Mr.  Paul  S.  Jordan, 
Attorney  at  Law, 
Russ  Building, 
San  Francisco,  California.  [699] 

''Dear  Paul: 

"We  have  your  letter  of  March  6,  1940,  in- 
quiring as  to  the  value  of  the  stock  of  The 
Joshua  Hendy  Iron  Works  as  the  basis  for  pro- 
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curing  an  indemnity  bond  to  indemnify  The 
Joshua  Hendy  Iron  Works  in  the  issuance  of 
Trustees'  Certificate  against  304^2  shares  of  its 
stock  to  be  surrendered  to  it,  now  standing  in 
the  name  of  F.  J.  Behneman,  but  owned  by  Dr. 
Harold  M.  F.  Behneman. 

^^We  have  discussed  this  matter  with  the 
President  of  the  Company,  but  are  advised  by 
him  that  it  is  impossible  to  allocate  any  par- 
ticular value  to  the  stock.  While  the  Company's 
affairs  are  nuich  improved,  it  still  has  substan- 
tial outstanding  obligations  and  it  is  therefore 
impossible  to  hazard  an  opinion  as  to  what  the 
stock  may  be  worth.  Its  value  at  the  present 
time  is  obviously  not  its  par  value,  but  I  am 
afraid  that  under  the  circumstances  the  par 
value  is  all  that  we  can  rely  upon  for  this  pur- 
pose. 

^^ Should  you  have  any  trouble  in  procuring 
a  bond  upon  this  basis,  if  you  will  communi- 
cate with  Mr.  Robert  Pedder  of  our  office,  who 
will  be  handling  this  matter  in  my  absence  dur- 
ing the  next  few  weeks,  we  will  be  glad  to  do 
anything  that  we  can  in  order  to  work  out  the 
vsituation. 

''With  kindest  personal  regards  of  the  writer, 
we  are 

^' Yours  very  truly, 

STANLEY  PEDDER  AND 
KENNETH  FERGUSON 
.     By  KENNETH   FERGUSON. '0 
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Mr.  Jordan :     I  will  call  Mr.  Gane.  [700] 


ROBERT  M.  GANE, 
recalled  by  Plaintiff  and  Respondents  in  Rebuttal. 

The  Witness :  Your  Honor,  before  any  questions 
are  asked  I  would  like  to  refer  to  a  figure  that  I 
used  in  testifying  previously,  which  I  over-stated 
somewhat.  I  do  not  think  it  is  material,  but  for  the 
purpose  of  the  record  perhaps  I  should  correct  it. 

The  Court :     Very  well,  you  may,  if  you  wish. 

A.  In  reference  to  the  w^ite-down  of  the  plant 
assets  I  referred  to  the  amount  as  $399,000,  where- 
as the  report  showed  that  to  have  been  $350,000  or 
$320,000.  One  report  shows  one  figure  and  the  other 
shows  the  other  figure. 

Mr.  Jordan:  Q.  You  are  referring  now  to 
Plaintiff's  Exhibit  4,  Approximation  of  financial 
position  at  March  24,  1936,  are  you  ? 

A.  No,  I  am  referring  to  the  Forbes  Report,  and 
I  used  the  figure  from  memory,  without  specifying 
it  as  being  accurate,  but  merely  because  it  was  over- 
stated. It  might  be  better  if  the  record  w^as  clear 
on  that  point. 

Q.  Mr.  Gane,  I  am  going  to  show  you  Respond- 
ents' Exhibit  P, — I  believe  vou  have  seen  it  before 
— and  ask  you  to  look  at  it.  I  believe  you  have  a 
copy  of  it  that  I  furnished  you.  Can  you  explain 
the  difference,  if  any,  betw^een  the  figures  which 
you  gave  the  Court  on  your  direct  examination  in 
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connection  with  the  Plaintiff's  case   in  chief  and 

those  submitted  in  Respondents'  Exhibit  F? 

Mr.  Ferguson:  One  moment,  I  object  to  this  line 
of  inquiry  as  not  proper  rebuttal,  it  is  calling  for 
an  opinion.  If  there  is  any  contention  that  these 
figures  in  Exhibit  F  do  not  accurately  reflect  the 
books,  he  can  offer  the  books. 

The  Court:     Objection  sustained.  [701] 

Mr.  Jordan :  I  was  going  to  ask  the  same  ques- 
tion with  respect  to  Respondents'  Exhibit  G.  T  pre- 
sume the  ruling  would  be  the  same  ? 

The  Court :  Yes.  I  think  that  the  objection,  that 
it  is  calling  for  an  opinion,  is  good,  Mr.  Jordan. 

Mr.  Jordan:  May  I  ask  him  a  question  as  to 
that? 

The  Court :     Make  your  offer. 

Mr.  Jordan:  Q.  I  will  show  you  Respondents' 
Exhibit  G,  Mr.  Gane.  Do  you  recall  that  statement  ? 

A.     Yes. 

Q.  I  am  going  to  ask  you,  referring  to  that  ex- 
hibit, how  do  the  figures  tliere  set  forth  agree  witli 
the  testimony  which  you  gave  on  your  direct  exam- 
ination ? 

Mr.  Ferguson:  The  same  objection,  if  your 
Honor  please. 

The  Court:     Sustained. 

Mr.  Jordan :  Q.  I  am  going  to  show  you  tlie 
original  answers  to  interrogatories  propounded  in 
this  matter,  Mr.  Gane,  sworn  to  by  Mr.  Moores. 
You  have  previously  examined  these  answers,  have 
vou  not?  A.     I  have. 
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Q.  I  am  also  going  to  show  you  the  Forbes  state- 
ment of  December  31,  1940,  Plaintiff's  Exhibit  No. 
3.    You  have  also  examined  that  statement  ? 

A.     I  have. 

Q.  Now,  I  will  ask  you  first  to  refer  to  Answer 
15,  which  refers  to  net  income  of  $181,839.67  for 
1940,  and  also  ask  you  to  refer  to  the  reference  to 
net  loss  shown  on  December  31,  1940,  Forbes  Re- 
port, and  ask  you  to  state  whether  or  not  it  is  pos- 
sible to  reconcile  those  two  figures? 

Mr.  Ferguson:  The  same  objection,  and  the  addi- 
tional objection  it  constitutes  an  argument. 

The  Court:     Sustained. 

Mr.  Jordan :     That  is  all,  Mr.  Gane.  [702] 

Mr.  Ferguson:  All  of  the  questions  were  ob- 
jected to  and  the  objections  w^ere  sustained.  No 
questions. 

Mr.  Jordan:  That  is  the  Plaintiff's  case,  your 
Honor. 

The  Court:  Are  you  ready  to  argue  the  matter 
now? 

Mr.  Jordan:  I  would  be  perfectly  willing  to  ar- 
gue the  matter  if  your  Honor  wishes,  orally,  or, 
if  your  Honor  would  permit,  submit  a  memoran- 
dum. 

The  Court :  No,  I  think  I  would  like  to  hear  you 
argue  the  matter.  I  was  wondering  if  you  are  pre- 
pared to  do  that  now. 

Mr.  Jordan :  There  has  been  quite  a  mass  of 
facts  gone  into  the  reco/d  here.     I  think,  for  my- 
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self,  that  I  would  appreciate  an  opportunity  to  sort 
of  correlate  those  facts. 

The  Court:  Would  it  meet  your  approval  if  I 
would  continue  it  imtil  next  Tuesday  morning  at 
ten  o'clock,  and  I  will  allow  an  hour  on  each  side 
for  argument. 

Mr.  Jordan :     Thank  you  very  much. 

Mr.  Ferguson:     That  is  entirely  agreeable  to  us. 

[Endorsed] :    Filed  March  12,  1942.  [703] 
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In  the  Southern  Division  of  the  District  Court  of 
the  United  States  for  the  Northern  District 
of  California 

Before   Hon.   Burton   J.   Wyman,    Special   Master 

No.  25937-S 

In  the  Matter  of  THE  JOSHUA  HENDY  IRON 
WORKS,  a  corporation, 

Debtor. 

BRIEF   OF   HAROLD   M.   F.  BEHNEMAN 

ON  OBJECTIONS  TO  PLAN  OF 

REORGANIZATION 

The  Court  Has  No  Power  or  Authority  to  Approve 

Subdivision  G   (2)   of  the  Proposed  Plan 

of  Reorganization 

This  portion  of  the  plan  of  reorganization  pro- 
vides for  the  compulsory  surrender  of  fifty  per  cent 
of  the  shares  by  each  stockholder  to  the  Board  of 
Directors  to  be  given  by  it  to  other  individuals 
under  the  guise  of  corporate  reorganization.  We 
believe  it  will  be  granted  that  the  only  plan  of  re- 
organization which  a  court  can  approve,  insofar  as 
stockholders  are  concerned,  is  the  plan  which  is 
specified  in  77b  of  the  Act  and  this  is  as  follows: 
*'A  plan  of  reorganization  within  the  meaning 

of  this  section ;  (2)  may  include  provisions 

modifying  or  altering  the  rights  of  stockholders 
generally,    or    of    any    class    of    them,    either 
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through  the  issuance  of  new  securities  of  any 
character  or  otherwise.''  [1] 

We  submit  that  the  rights  of  stockholders  are 
not  altered  or  modified  by  taking  the  shares  away 
from  one  and  giving  them  to  another  or  in  other 
words  by  merely  changing  the  personnel  of  the 
stockholders.  It  is  our  conception  that  stockholders 
have  no  rights  except  those  which  are  incident  to 
the  shares  and  unless  the  shares  are  changed  or 
modified  in  some  particular  the  rights  of  stock- 
holders have  not  been  altered  or  modified.  Showing 
that  this  is  the  correct  fundamental  conception  of 
the  ^^ rights  of  stockholders"  we  quote  from  Win- 
slow  vs.  Fletcher  (Conn)  4  Atl.  250  at  253: 

^^The  stock  of  a  corporation,  says  Mr.  Lowell 
*may  be  defined  as  the  sum  of  all  the  rights 
and  duties  of  stockholders.  .  .  .  Each  share, 
therefore,  is  but  a  fraction  of  all  the  rights 
and  duties  which  compose  this  sum.'  " 

Under  Section  77b,  voting  rights  of  stock  might  be 
modified  or  altered,  dividend  rights  might  be 
changed  and  Series  A  stock  might  be  relegated  to 
the  position  of  a  Series  B.  Even  G  (1)  of  this  plan 
might  be  considered  an  alteration  or  modification 
of  the  rights  of  stockholders  which  provides  that 
the  voting  power  shall  be  transferred  to  the  Board 
of  Directors  for  a  given  number  of  years.  But  the 
rights  of  stockholders  are  not  modified  or  altered 
by  merely  changing  the  personnel  of  the  stockhold- 
ers ;  the  corporation  has  the  same  number  of  shares 
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outstanding,  the  same  dividend  rights  are  outstand- 
ing and  the  same  voting  rights  are  outstanding.  We 
submit  that  this  plan  G  (2)  has  no  relation  what- 
ever to  a  corporate  reorganization  which  necessarily 
presupposes  a  change  in  its  corporate  structure  or 
in  its  financial  situation.  This  plan  G  (2)  looks  like 
an  attempted  reorganization  of  the  stockholders.  If 
a  plan  for  corporate  reorganization  can  force  a 
stockholder  to  give  his  shares  to  a  third  person 
then  it  could  force  a  creditor  to  give  a  portion  of 
his  indebtedness  to  a  third  person  or  a  bondholder 
to  give  some  of  his  bonds  to  a  third  person.  [2] 
It  seems  to  us  if  this  is  the  construction  to  be  given 
77b  then  it  is  unconstitutional,  as  it  would  be  de- 
priving a  stockholder  or  a  creditor  or  a  bondholder 
of  his  ijroperty  without  due  process  of  law.  Section 
77b  partakes  of  the  nature  of  an  act  for  debtor's 
relief  and  this  plan  imposed  upon  the  stockholders 
in  no  way  relieves  the  debtor  corporation. 

If  we  measure  this  provision  of  77b  by  the  well 
known  canons  of  construction  w^e  believe  we  will 
come  to  the  same  conclusion.  We  have  a  principle 
of  construction  known  as  ^^ejusdem  generis''  which 
is  defined  in  19  C.  J.  page  1255  as  follows: 

^^A  well  known  maxim  of  construction  to  aid  in 
ascertaining  the  meaning  of  a  statute  or  other 
written  instrument,  the  doctrine  being  that 
where  an  enumeration  of  specific  things  is  fol- 
lowed by  some  more  general  word  or  phrase, 
such  general  word  or  phrase  is  to  be  held  to 
refer  to  things  of  the  same  kind." 
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Section  77b  provides  that  the  rights  of  stockholders 
may  be  modified  or  altered.  How?  '^Either  through 
the  issuance  of  new  securities  of  any  character  or 
otherwise^'.  Here  we  have  a  statement  that  the 
rights  of  stockholders  may  be  modified  or  altered 
by  a  modification  of  the  security.  The  general 
phrase  ^^or  otherwise"  takes  on  the  character  of 
the  particular.  The  words  ^^or  otherwise'^,  as  so 
used,  are  distinctly  held  to  take  upon  the  character 
of  the  particular  in  the  case  of  People  vs.  McKean, 
76  Cal.  App.  114,  where  it  is  held  that  the  term 
**or  otherwise'',  in  the  provision  of  Section  317  of 
the  Penal  Code  that  every  person  who  wilfully  of- 
fers his  services  *^by  any  notice,  advertisement  or 
otherwise''  to  assist  in  the  production  or  facilita- 
tion of  a  miscarriage  or  abortion  is  guilty  of  a 
felony,  should  be  construed  as  signifying  other  like 
means,  namely,  other  means  which  are  of  the  same 
general  nature  or  class  as  those  notices  which  are 
akin  to  advertisements.  The  court  in  that  case  says 
(p.  121)  :   [3] 

*^But  we  venture  to  assert  that  no  authority 
can  be  found  where  the  general  words  ^or 
otherwise'  when  following  particular  and  spe- 
cific words,  have  been  construed  as  having  their 
unrestricted  sense  w^here  such  a  construction 
would  cause  the  preceding  particular  words  as 
well  as  the  general  words  to  become  meaning- 
less surplusage.  And  yet  that  is  precisely  the 
result  which  must  inevitably  follow  if  the  w^ords 
^or  otherwise',  as  used  in  Section  317  be  given 
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their  full  unrestricted  meaning.  That  is  to  say, 
if  the  words,  ^or  otherwise'  be  not  constnied 
as  meaning  ^ other  such  like  means,'  then  the 
whole  phrase  'hj  any  notice,  advertisement,  or 
otherwise'  becomes  mere  barren  verbiage,  ster- 
ile of  effect." 

In  construing  Section  77b,  if  the  words  ''or  other- 
wise" are  to  be  taken  in  an  unlimited  sense  then 
why  did  the  Act  of  Congress  not  specify  that  the 
rights  of  stockholders  might  be  modified  in  any  par- 
ticular;'^ and,  if  it  is  to  be  construed  as  meaning 
that  the  property  of  stockholders  may  be  taken  away 
and  given  to  third  persons,  why  did  it  not  provide 
that  the  rights  of  the  present  stockholders  might 
be  modified? 

We  submit,  therefore,  that  77b  is  not  to  be  con- 
strued as  giving  the  right  to  this  court  to  deprive 
any  stockholder  of  his  stock  and  compel  him  to 
give  it  to  third  persons;  and,  if  it  is  to  be  so  con- 
strued, then  it  is  unconstitutional  because  it  de- 
prives a  person  of*  his  property  without  due  process 
of  law.  Such  an  act  so  construed  is  not  one  for  the 
relief  of  debtors  and  has  no  relation  whatever  to  a 
corporate  reorganization. 

G  (2)  of  the  Plan  Should  Not  Be  Approved 
Because  It  Is  Not  Fair  and  Equitable 

The  Act  provides  that  the  court  shall  approve  the 
plan  of  reorganization  if  it  is  fair  and  equitable. 
In  this  particular  case  Harold  M.  F.  Behneman, 


*  Italics  are  in  original. 
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who  filed  this  objection  is  the  largest  stockholder, 
owning  and  holding  1,2441/2  shares  out  of  a  total 
of  4,425  shares  issued.  The  only  other  two  large 
stockholders  are  the  estate  of  Mrs.  M.  F.  McGurn, 
owning  and  holding  8611/4  shares  and  Mrs.  A.  M. 
Hendy,  owning  and  holding  9691/2  shares.  [4]  With- 
out the  consent  of  the  estate  of  McGum  the  requi- 
site consent  could  not  have  been  obtained  and  al- 
though the  executor  of  this  estate  testified  in  effect 
that  he  voluntarily  signed  this  consent  the  surround- 
ing circumstances  are  such  as  to  indicate  that  he 
was  not  entirely  a  free  agent.  All  of  these  shares 
belonging  to  the  McGurn  estate  are  pledged  to  the 
Bank  of  California  and  the  executor  testified  that 
imder  the  circumstances  he  did  not  care  to  rmi 
contrary  to  the  will  of  the  Bank  of  California.  Was 
it  not  peculiar  to  say  the  least  that  he  did  not 
communicate  with  the  attorney  for  the  estate;  that 
he  did  not  request  the  attorney  for  the  estate  to 
get  an  order  of  the  probate  court  allowing  the  ex- 
ecutor to  approve  the  plan?  Was  it  not  peculiar 
that  when  he  was  asked  why  he  did  not  ask  the 
attorney  for  the  estate  to  attend  to  it  his  reply  was 
simply  that  ^^he  didn't  know.''  Here  we  have  a  plan 
to  take  away  fifty  per  cent  of  the  shares  of  Harold 
M.  F.  Behneman  and  to  give  it  to  the  Board  of 
Directors  (which  it  is  obvious  will  be  entirely  con- 
trolled by  the  Bank  of  California,  a  secured  cred- 
itor) and  to  be  by  the  Board  given  to  third  persons 
'*in  its  sole  discretion,  either  in  whole  or  in  part, 
to  the  managing  officers  thereof,  as  a  reward  for 
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management  and  the  successful  rehabilitation  of  the 
company's  affairs. '^  It  is  to  be  assumed  that  the 
managing  officers  will  be  paid  their  salaries;  and 
we  submit  that  they  should  be  rewarded  from  the 
assets  of  the  company.  Why  should  this  supposed 
extra  reward  be  taken  out  of  the  pockets  of  the 
stockholders?  Why  not  take  some  of  this  supposed 
reward  from  the  security  held  by  the  Bank  of  Cali- 
fornia ? 

Again  what  is  meant  by  ^^  successful  rehabilitation 
of  the  company's  affairs?''.  It  is  meaningless  as  it 
stands  and  is  undefined.  Does  it  mean  when  the 
company  is  on  a  dividend  paying  basis?  Does  it 
mean  when  the  creditors  are  paid,  or  what  does 
[5]  it  mean?  Apparently  this  also  is  to  be  left  "in 
the  sole  discretion"  of  a  Board  of  Directors  wholly 
dominated  by  a  secured  creditor. 

We  therefore  respectfully  submit  that  this  por- 
tion of  the  plan  known  as  G  (2)  should  be  rejected 
and  should  not  be  approved  by  the  court,  first,  be- 
cause it  is  not  a  thing  w^hich  is  contemplated  by  the 
statute  and,  second,  because  it  is  not  fair  and  is 
unjust. 

Dated:  January  6,  1936. 

BYRNE,  LAMSON  &  JORDAN 
Attorneys  for  objecting  stockholder  Harold  M.  F. 
Behneman 

(Admission  of  Service) 

[Endorsed] :    Filed  with  Spl  Mster  Jan.  6,  1936. 

[Endorsed] :    Filed  with  Clerk  Feb.  19,  1936.  [6] 
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[Title  of  District  Court  and  Cause.— No.  25937-S.] 

MEMORANDUM  OF  POINTS  AND  AUTHORI- 
TIES OF  W.  R.  BASSICK,  TRUSTEE,  AS 
AMICUS  CURIAE,  ON  FURTHER  HEAR- 
ING UPON  PROPOSED  PLAN  OF  REOR- 
GANIZATION 

At  the  hearing  heretofore  had  upon  the  proposed 
])lan  of  reorganization  of  the  debtor  (The  Joshua 
Hendy  Iron  Works),  Harold  M.  F.  Behneman,  a 
stockholder,  by  Leo  D.  Byrne,  Esq.,  his  attorney, 
argued  that  paragraph  G  of  the  proposed  plan  does 
not  ^^ modify"  the  rights  of  the  debtor's  stockholders 
within  the  purview  of  Section  77B  of  the  Bank- 
ruptcy Act.  W.  R.  Bassick,  trustee  for  the  debtor, 
is  obviously  concerned  with  the  proposed  [7]  plan 
only  insofar  as  it  is  fair  and  for  the  apparent  ad- 
vantage of  the  debtor,  and  the  ultimate  support  of 
the  proposed  plan  naturally  rests  with  the  stock- 
holders and  creditors  who  have  presented  and  ac- 
cepted it.  Inasmuch,  how^ever,  as  the  trustee  has 
testified,  at  earlier  hearings,  that  he  believes  the 
proposed  plan  fair  and  feasible,  and  for  the  benefit 
of  all  interested  parties,  he,  amicus  curiae,  presents 
this  memorandum  for  the  information,  assistance, 
and  consideration  of  the  court. 

If  Section  G  of  the  Proposed  Plan  Is  Within  the 
Purview^  of  Section  77B,  Behneman 's  Objection 
Is  Immaterial. 

a.     The  debtor  is  insolvent. 

It  was  conceded  by  Behneman  and  all  others  pres- 
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ent  at  the  hearing  held  on  October  22,  1935,  that 
the  debtor  is  insolvent.  The  effect  of  such  insolvency 
is  to  eliminate  the  necessity  of  acceptance  of  the 
proposed  plan  by  a  majority  of  the  stockholders, 
and  to  make  Behneman's  objection  immaterial. 

Bankruptcy   Act,    Section    77B,    subdivision 

(e)(1); 

In  re  William  Penn  Garage  (District  Court, 
Western  District  of  Pennsylvania,  October 
7,  1935)  reported  in  C.  C.  H.  Bankruptcy 
Service,  paragraph  3649 ; 

In  re  Continental  Cigar  Company  (District 
Court,  Northern  District  of  Pennsylvania, 
October  30,  1935)  reported  in  C.  C.  H. 
Bankruptcy  Service,  paragraph  3652. 

In  the  reorganization  of  the  William  Penn  Ga- 
rage, supra,  the  court  said: 

''It  is  not  necessary  that  provision  be  made 
in  the  plan  for  stockholders  where  the  debtor 
is  insolvent  as  is  the  fact  in  this  case,  nor  is  it 
necessary  that  provision  be  made  for  junior 
lien  creditors  where  the  lien  of  such  creditors 
is  of  no  value.'' 

Again,  in  the  reorganization  of  the  Continental 
Cigar  Company,  supra,  the  court  said:  [8] 

''Exceptions  by  a  minority  stockholder  to  the 
findings  and  report  of  the  Special  Master  rec- 
ommending that  the  plan  of  reorganization  be 
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confirmed  by  the  court.  The  Special  Master 
found  tliat  the  debtor  is  insolvent;  that  the 
plan  of  reorganization  was  approved  by  cred- 
itors holding  two-thirds  in  amount  of  unsecured 
claims,  being  two-thirds  in  amount  of  each  class 
of  claims  which  have  been  allowed  and  would 
be  affected  by  the  reorganization;  that  accept- 
ances have  also  been  filed  on  behalf  of  stock- 
liolders  holding  a  majority  of  each  class  of 
stock;  that  the  plan  of  reorganization  is  fair, 
equitable,  and  feasible;  that  the  plan  has  been 
accepted  as  required  by  the  provisions  of  Sec- 
tion 77B;  and  that  the  offer  and  acceptance  of 
the  plan  have  been  made  in  good  faith.  The 
only  objection  to  the  confirmation  of  the  plan 
has  been  made  by  a  minority  stockholder.  If  the 
finding  is  correct  that  the  debtor  is  insolvent, 
the  stockholders  are  not  affected  by  the  plan, 
and  insolvency  eliminates  the  necessity  for  ac- 
ceptance by  a  majority  of  the  stockholders  as 
a  prerequisite  to  confirmation  of  the  plan. 

^^The  Special  Master,  upon  consideration  of 
the  testimony,  the  appraisal,  and  schedule  of 
liabilities,  found  that  the  debtor  was  insolvent. 
The  court  is  of  the  opinion  that  the  finding  of 
insolvency  as  well  as  the  other  findings  of  the 
Special  Master  are  correct  and  that  the  excep- 
tions to  the  confirmation  of  the  reorganization 
plan  are  without  merit.  ^' 
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b.      A  majority  of  the  stockholders  of  the  debtor 
have  accepted  the  proposed  plan. 

Even  if  the  debtor  were  not  insolvent,  Behne- 
man's  objection  is  still  immaterial,  because  the  pro- 
posed plan  of  reorganization  has  been  accepted,  by 
verified  acceptances  on  file  with  the  Special  Master, 
by  stockholders  holding  more  than  a  majority  of 
the  capital  stock  of  the  debtor,  i.  e.,  by  stockholders 
holding  65.26%.  The  verified  acceptances  of  stock- 
holders and  creditors  of  every  class  are,  in  fact,  on 
file  in  numbers  exceeding  the  percentages  required 
by  Section  77b,  i.  e.,  by  the  ^^ Class  A"  creditor,  The 
United  States  of  America,  100%;  by  ^^Cla^s  B" 
creditors,  94.05% ;  by  the  ''Class  C  creditor,  100%  ; 
by  the  ''Class  D''  creditor,  100%;  by  "Class  E" 
creditors,  69.02%;  and  by  "Class  G''  stockholders, 
as  above  noted,  65.26%. 

In  order  to  be  entitled  to  any  consideration,  there- 
fore, [9]  Behneman  must  establish  that  the  provi- 
sions of  paragraph  G  of  the  proposed  plan  are  not 
within  the  provisions  of  Section  77B.  Such  is,  how- 
ever, neither  the  law  nor  the  fact. 

Paragraph  G  of  the  Proposed  Plan  Is  Within 

the  Purview  of  Section  77B. 
Subdivision    (b)    of    Section    77B,    upon    which 
Behneman 's  contention  is  based,   provides   as   fol- 
lows : 

"(b)  A  plan  of  reorganization  within  the 
meaning  of  this  section  (1)  shall  include  pro- 
visions   modifying    or    altering    the    rights   of 
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creditors  generally,  or  of  any  class  of  thena, 
secured  or  unsecured,  either  through  the  issu- 
ance of  new  securities  of  any  character  or  other- 
wise; (2)  may  include  provisions  MODIFY- 
ING or  ALTERING  the  rights  of  stockholders 
generally,  or  of  any  class  of  them,  either 
through  the  issuance  of  new  securities  of  any 
character  OR  OTHERWISE:  ^  ^  *^'  (em- 
phasis ours) 

It  is  submitted  that  the  language  of  this  section 
is  plain  and  unambiguous,  and  means  exactly  what 
it  says.  Within  the  authority  of  this  provision,  it  is 
clearly  established  that  where  there  is  no  equity  for 
stockholders,  as  is  the  case  here,  the  stockholders 
may  be  wholly  wiped  out. 

In  re  William  Penn  Garage,  supra. 
In  re  Central  Funding  Corporation;  Union 
Trust  Co.  vs.  Wagner  (Circuit  Court  of 
Appeals  for  the  2nd  Circuit  of  New  York, 
February  11,  1935,  Augustus  Hand,  Judge) 
reported  in  C.  C.  H.  Bankruptcy  Service, 
paragraph  3229. 

Since  the  court  has  power,  by  means  of  reorgani- 
zation, to  wipe  the  stockholders  out  entirely,  a  for- 
tiori it  lias  power  to  modify  or  alter  their  rights  to 
some  lesser  extent. 

Thus,  in  the  reorganization  of  the  Consolidation 
Coal  Company  (In  Re  Consolidation  Coal  Company 
(District   Court  of  Maryland,  July   10,   1935)    re- 
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ported  in  C.  C.  H.  Bankruptcy  Service,  paragraph 
3538) ;  the  court  upheld  a  plan  of  reorganization 
which   provided  that  common   stockholders   should 
receive  warrants  w^hich,  [10]  upon  the  payment  of 
$25.00  per  share,  would  entitle  them  to  acquire  new 
common  stock,  it  being  provided  that  if  the  stock- 
holders should  not  exercise  such  warrants,  by  the 
payment  of  such  additional  amount,  that  they  should 
receive  nothing.  In  such  connection  the  court  said: 
^^The  question  before  the  court  is  whether  the 
plan  of  reorganization,  proposed  by  creditors 
of  the  Consolidation  Coal  Company  should  be 
approved. 

^*  These  objections  may  be  summarized  as  be- 
ing two-fold:  the  yjrimary  objection  is  raised  by 
the  owners  of  some  40,000  shares  of  the  com- 
mon stock  of  the  company  who — without  hav- 
ing presented  any  single,  concrete  plan,  except 
to  ask  for  some  stock,  without  having  to  pay 
for  it,  or  some  sort  of  junior  security, — assert 
that  the  common  stockholders  have  been  un- 
justly discriminated  against  by  the  allotment 
to  them  of  warrants,  giving  them  merely  the 
right  to  subscribe  to  the  new  common  stock  at 
$25.00  a  share,  which  wall  be  hereafter  referred 
to.^' 

The  court  then  refers  to  the  other  contention, 
asserted  by  certain  bondholders,  that  Section  77B 
is  imconstitutional ;  denying  such  contention  upon 
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the  authority  of  Campbell  vs.  Alleghany  Corpora- 
tion, 75  Fed.  2nd  947. 

Discussing  the  plan  of  reorganization,  and  finding 
it  fair  etc.,  and  noting  that  altho  the  assets  are 
carried  upon  the  books  at  $60,000,000.00  they  have, 
in  all  probability,  a  value  of  not  to  exceed  $33,000,- 
000.00,  the  court  concluded: 

*'The  court  believes  that  the  value  of  ap- 
proximately $33,000,000.00  placed  upon  the  com- 
pany's assets  is  sufficiently  accurate  for  the 
purposes  of  these  proceedings. 

'^What  has  alreadv  been  said  would  seem  to 

ft- 

be  a  sufficient  answer  to  the  contention  of  the 
objecting  connnon  stockholders  that  they  should 
be  accorded  greater  rights,  but  if  the  position 
of  the  bondholders  be  further  analyzed,  the  evi- 
dence is  even  more  convincing  against  this  con- 
tention, and  to  the  effect  that  there  is  no  real 
equity  for  the  old  common  stockholders.  That  is 
to  say,  if  we  take  into  account  the  funded  debt 
and  the  interest  thereon  in  arrears,  the  col- 
lateral notes  and  the  preferred  stock  and  the 
dividends  thereon  in  arrears,  we  fuid  the  com- 
pany has  a  total  debt  due  to  the  bondholders 
senior  to  the  common  stock  of  more  than  $46,- 
000,000.00."  [11] 

Under  these  circumstances,  the  court  found  that 
the  common  stockholders  in  receiving  warrants, 
were  being  treated  fairly. 

It  may  be  noted,  in  passing,  that  in  this  case  the 
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court  approved  a  plan  of  management  of  the  reor- 
ganized corporation  almost  identical  with  that  pro- 
posed in  the  present  plan,  providing  that  for  five 
years  the  management  should  repose  in  five  trustees 
selected  by  the  creditors,  each  group  having  a  repre- 
sentation on  the  Board. 

Again,  in  In  Re  Central  Funding  Corporation; 
Union  Trust  Co.  vs.  Wagner,  supra,  the  court,  hold- 
ing that  Section  77B  is  constitutional,  that  a  plan 
of  reorganization  many  cover  property  in  which  the 
debtor  has  no  equity,  and  that  a  plan  of  reorgani- 
zation  is   not   improper   because   it   liquidates   the 
interest  of  bondholders  over  a  ten  year  period,  said : 
^'The  appellant  earnestly  contends  that  the 
plan  is  not  a  reorganization  within  the  meaning 
of  Section  77B.  We  cannot,  however,  doubt  that 
it  is  within  the  general  meaning  of  the  w^ord 
'^reorganization''.    In    common    parlance    that 
word  is  not  limited  to  cases  where  the  rights  of 
all  persons  interested  in  a  corporation,  whether 
lienors,  general  creditors  or  stockholders,   are 
made  to  survive  under  some  new  corporate  ar- 
rangement. Not  infrequently  the  rights  of  some 
of  these  classes  have  become  so  worthless  that 
they  deserve  and  receive  no  recognition  in  the 
reorganization.    Judge    Baker    recognized    this 
when  he  said  in  his  opinion  in  Investment  Reg- 
istry vs.  Chicago  &  M.  E.  R.  Co.,  212  Fed.,  594, 
609,  that: 

'Reorganization  ^  ^  *  means,  usually,  that 
the  equity  of  the  stockholders,  if  any  ever 
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existed  in  actual  value,  lias  vanished ;  that  the 
property  virtually  belongs  in  equity  to  the 
bondholders ;  and  that,  if  the  bondholders  mil 
combine  for  the  mutual  protection  of  their 
equal   interests,   they   will   have   a   practical 
monopoly  of  the  bidding.' 
^^A  ^reorganization'  does  not  necessarily  pre- 
suppose the  survival  of  the  rights  of  stockhold- 
ers or  even  of  junior  creditors,  when  they  have 
become  worthless,  but  may  be  a  readjustment 
of  the  rights  of  lienors  mider  a  new  corporate 
structure.  While  this  has  generally  been  effected 
through  foreclosure  sales,  such  has  not  always 
[12]   been  the  method,   and   Section  77B   was 
evidently  inserted  in  the   Bankruptcy   Act   in 
order  among  other  things  to  facilitate  corporate 
readjustments    without    the    delay,    complexity 
and  difficulty  inherent  in  the  cumbersome  meth- 
ods that  were  formerly  regarded  as  necessary." 

Noting  that  Section  77B  covers  insolvent  debtors 
as  well  as  debtors  merely  ^^  unable  to  meet  their 
debts  as  they  mature"  the  court  expressly  cites  sub- 
division (b)(1)  and  (2),  concluding: 

^^Thus  a  plan  of  reorganization  may  or  may  not 
])rovide  for  an  issuance  of  new  securities  to 
stockholders. ' ' 

Under  the  proposed  plan  in  this  case  all  of  the 
creditors  have  modified  their  rights,  scaled  down 
their  indebtednesses,  decreased  interest  rates,  and 
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extended  maturity  dates.  Not  only  is  it  proper  for 
the  proposed  plan  to  provide  for  a  similar  scaling 
down  by  the  stockholders,  but  it  would  be  improper 
for  the  plan  not  to  so  provide.  In  an  article  in  30 
Illinois  Law  Review  137,  commenting  upon  Section 
77B,  this  principle  is  affirmed  as  follows: 

^*To  require  no  sacrifices  whatsoever  of  stock- 
holders while  decreasing  interest  rate,  extending 
the  maturity  date  or  otherwise  aifecting  the 
rights  of  creditors  will  constitute  a  direct  con- 
trovention  of  the  doctrine  of  Northern  Pacific 
Railway  vs.  Boyd,  228  U.  S.  482. '' 

Should  Belmeman  repeat  the  contention  made  by 
him  at  the  earlier  hearing  that,  although  the  plan 
could  provide  for  the  complete  foreclosure  of  the 
stockholders'  rights,  it  could  not  provide  for  their 
partial  extinction  where  the  stock  surrendered  was 
to  be  used  by  the  debtor  as  the  reward  for  future 
management,  the  contention  may  be  simply  an- 
swered by  jDointing  out  that  the  court  could,  in  view 
of  the  fact  that  the  debtor  is  insolvent,  order  any 
percentage  of  the  stock  up  to  100%  surrendered  to 
the  debtor,  and  then  order  the  debtor  to  reward 
its  management,  not  only  by  salaries,  but  by  the 
issuance  of  the  treasury  stock  thus  acquired.  What 
the  plan  and  the  court  may  direct  in  two  moves 
[13]  it  obviously  may  consolidate  into  one. 

Conclusion 
As  Prof.  John  Gerdes  points  out  in  his  article  on 
Section  77B  (12  New  York  University  Law  Quar- 
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terly,  September,  1934  1)  the  proposed  plan  is 
I)rinia  facie  fair  upon  its  face,  particularly  so  in 
that  it  has  been  accepted  by  two-thirds  of  the  cred- 
itors and  a  majority  of  the  stockholders.  The  pro- 
posed plan,  insofar  as  it  relates  to  stockholders,  is 
squarely  within  the  contemplation  and  broad  provi- 
sions of  Section  77B  and,  moreover,  in  view  of  the 
insolvency  of  the  debtor,  is  extremely  liberal  to  the 
stockholders  in  that  it  requires  them  to  give  up  only 
50%  of  their  holdings,  instead  of  1007c.  It  is  there- 
fore submitted  that  Behneman's  contention  is  with- 
out merit,  and  that  the  proposed  plan  of  reorganiza- 
tion of  the  debtor  is  fair,  feasible,  and  proper. 

STANLEY  PEDDER 
KENNETH  FERGUSON 
Attorneys  for  W.  R.  Bassick,  trustee. 

[Endorsed]:      Filed    with    Spl    Master   Jan.    10, 
1936. 

[Endorsed] :    Filed  with  Clerk  Feb.  19, 1936.  [14] 


[Title  of  District  Court  and  Cause— No.  25937-S.] 

BRIEF  OF  PETITIONING  CREDITORS  IN 
SUPPORT  OF  THE  PROPOSED  PLAN  OF 
REORGANIZATION  AND  IN  REPLY  TO 
THE  BRIEF  OF  HAROLD  M.  F.  BEHNE- 
MAN 

The  objecting  stockholder,  Harold  M.  F.  Behne- 
man,  objects  to  the  approval  of  paragraph  G,  sub- 
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division  2,  of  the  proposed  plan  of  reorganization 
on  the  following  two  grounds: 

1.  That  the  rights  of  stockholders  are  not  altered 
or  [15]  modified  within  the  meaning  of  subdivision 
(b)    (2)  of  section  77B  of  the  Bankruptcy  Act; 

2.  That  paragraph  G,  subdivision  2,  of  the  plan 
of  reorganization  is  not  fair  and  equitable. 

Subdivision  2  of  paragraph  G  of  the  plan  of  re- 
organization provides  as  follow^s: 

^^The  remaining  50%  of  the  shares  so  de- 
livered by  each  stockholder  shall  be  held  by 
said  Board  free  and  clear  of  any  claim,  right, 
title,  or  interest  therein  by  such  stockholder, 
to  be  distributed  by  said  Board,  in  its  sole 
discretion,  either  in  whole  or  in  part,  to  the 
managing  officers  thereof,  as  a  reward  for  man- 
agement and  the  successful  rehabilitation  of  the 
company ^s  affairs/' 

The  relevant  provision  of  section  77B  of  the 
Bankruptcy  Act  states: 

'^(b)  A  plan  of  reorganization  within  the 
meaning  of  this  section  ^  *  ^  (2)  may  include 
provisions  modifying  or  altering  the  rights  of 
stockholders  generally,  or  of  any  class  of  them, 
either  through  the  issuance  of  new  securities  of 
any  character  or  otherwise  ;*  *  */' 

I. 

Subdivision  2  of  paragraph  G  of  the  plan  of  re- 
organization is  a  modification  or  alteration  of 
the  rights  of  stockholders  within  the  meaning 
of  the  statute. 
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The  contention  of  counsel  for  the  objecting  stock- 
holder that  the  above  quoted  provision  of  the  plan 
of  reorganization  does  not  modify  or  alter  the  rights 
of  stockliolders  within  the  meaning  of  subdivision 
(b)  (2)  of  section  77B  of  the  Bankruptcy  Act 
(Tr.  pp.  37-39)  is  made  despite  the  fact  that  Leo  D. 
Byrne,  Esq.,  of  counsel  for  the  objecting  stock- 
holder, made  the  following  concessions  at  the  hear- 
ing of  this  matter  before  Judge  W.  A.  Beasly,  as 
special  master,  on  October  22,  1935:  (1)  that  the 
plan  of  [16]  reorganization  might  take  away  the 
stock  of  tlie  stockholders  absolutely,  and  (2)  that 
the  debtor  corporation  is  insolvent  (Tr.  pp.  38,  39). 
It  appears  to  us  too  obvious  for  argument  that  if 
the  rights  of  stockholders  may  be  entirely  destroyed, 
as  has  been  held  in  a  number  of  decisions,^  the  rights 
may  be  changed  to  a  limited  degree. 


1.  In  re  Central  Funding  Corporation  (2nd  Cir., 
C.  C.  A.,  February  11,  1935),  75  F.  (2d)  256; 

In  re  William  Penn  Garage  (D.  C,  W.  D.  Pa. 
Oct.  7,  1935),  C.  C.  H.  Bankruptcy  Law  Service, 
p.  1682,  par.  3649; 

In  re  Continental  Cigar  Co.  (D  .C,  N.  D.  Pa.  Oct. 
30,  1935),  C.  C.  H.  Bankruptcy  Law  Service,  p. 
1684,  par.  3652 ; 

See  also:  Bankruptcy  Act,  sec.  77B,  subd.  (e) 
(1)  :  ^^A  plan  of  reorganization  shall  not  be  con- 
firmed until  it  has  been  accepted  in  writing,  -^  ^  * 
And  provided  further.  That  such  acceptance  shall 
not  be  requisite  to  the  confirmation  of  the  plan  by 
any  stockholder  or  class  of  stockholders  (1)  if  the 
judge  shall  have  determined  either  that  the  debtor 
is  insolvent,  or  that  the  interests  of  such  stock- 
holder or  stockholders  wdll  not  be  affected  by  the 
plan, 


*  ■»  *  ?> 
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Under  i)ciragTai)Ii  G  of  tlie  plan  of  reorganiza- 
tion, the  rights  of  the  stockholders  in  50  per  cent 
of  the  shares  of  stock  are  abolished.  In  our  opinion 
this  is  tantamount  to  an  alteration  or  modification 
of  the  rights  of  those  stockholders.  A  case  which 
presents  a  somewhat  analogous  situation  is  the  com- 
paratively recent  case  of  Application  of  Silber- 
kraus,  250  N.  Y.  242,  165  N.  E.  279,  decided  by  the 
Court  of  Appeals  of  New  York  on  February  13, 
1929.  In  that  case  the  appellants  were  the  holders 
of  a  small  minority  of  shares  of  the  second  pre- 
ferred stock  of  Schaffer  Stores  Company,  Inc.  They 
claimed  that  the  preferential  right  of  such  shares 
had  been  altered  by  the  amended  certificate  of  in- 
corporation which  on  March  31,  1926,  over  their 
objection,  was  authorized  by  a  majority  of  more 
than  two-thirds.  They  applied  for  an  appraisal  of 
the  [17]  value  of  their  shares  and  payment  therefor 
by  the  corporation  under  a  certain  section  of  the 
Stock  Corj^oration  Law  of  New  York.  Holders  of 
the  second  preferred  stock  provided  for  in  the  orig- 
inal certificate  were  required  by  amended  certificate 
to  exchange  their  stock  for  new  convertible  stock 
limited  to  the  payment  of  7  per  cent  dividends  and 
callable  at  110,  whereas  the  old  stock  paid  dividends 
of  10  per  cent  and  might  acquire  a  market  value 
far  in  excess  of  sale,  and  were  entitled  to  share  on 
distribution  of  assets  only  to  half  of  the  amount  of 
the  new  shares.  The  question  presented  was  whether 
the  preferential  rights  of  the  outstanding  shares  of 
the  old  second  preferred  had  been  altered  by  the 
amended  certificate  of  incorporation,  within  the  pro- 
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vision  of  the  statute  which  gave  stockholders  not 
voting  in  favor  of  such  alteration  the  right  to  have 
his  shares  appraised  ^^If  the  certificate  alters  the 
preferential  rights  of  any  outstanding  shares,  *  *  *" 
(sec.  38,  subd.  12,  N.  Y.  Stock  Corporation  Law). 
Upholding  the  right  of  the  appellants  to  have  their 
shares  of  stock  appraised  under  the  statute,  the  ma- 
jority of  the  court  said  (p.  280) : 

'^Neither  the  preferential  right  of  the  old  stock 
nor  even  the  old  stock  itself  persists.  Both  dis- 
appear. The  stock  is  retired,  and,  with  its  re- 
tirement, its  preferential  right  falls.  A  right  to 
participation  at  par  in  the  distribution  of  assets 
is  attached  to  the  new  stock,  but  the  fact  that 
that  right  is  similar  to  the  old  ones  belongmg 
to  the  two  classes  of  stock  which  have  been  abol- 
ished does  not  prevent  an  alteration  of  the 
abolished  right.  Abolition  is  alteration^'  (italics 
ours). 

We  believe  the  objection  made  by  counsel  for  the 
objecting  stockholder  that  the  rights  of  stockholders 
were  not  modified  or  altered  within  the  meaning 
of  section  77B  by  the  above  quoted  paragraph  G  of 
the  plan  of  reorganization  in  the  final  analysis 
merely  presents  a  question  of  the  fairness  of  the 
plan.  As  heretofore  [18]  stated,  it  has  been  held  in 
the  decisions  referred  to  above,  and  in  other  deci- 
sions,- that  the  rights  of  stockholders  may  be  en- 


2.  See  also:  In  re  Consolidation  Coal  Co.  (D.  C. 
Md.  July  10,  1935),  11  F.  Supp.  594,  C.  C.  H.  Bank- 
ruptcy Law  Service,  p.  1565,  par.  3538. 
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tirely  destroyed  if  the  corporation  is  insolvent,  pro- 
viding the  plan  is  fair  and  equitable  and  does  not 
discriminate  unfairly  m  favor  of  any  class  of  cred- 
itors or  stockholders.  Long  before  the  adoption  of 
section  77B  of  the  Bankrui)tcy  Act,  it  was  the  rule 
that  the  stockholders'  interest  in  the  property  of  the 
corporation  is  subordinate  to  the  rights  of  unse- 
cured creditors,  and  in  the  event  of  the  reorganiza- 
tion of  the  insolvent  corporation,  the  unsecured 
creditors  are  entitled  to  the  benefit  of  the  values 
which  remain  after  the  lien  holders  are  satisfied 
before  stockholders  may  have  any  interest  in  the 
reorganized  corporation.'^  The  proposed  plan  of  re- 
organization for  the  debtor  corporation  provides 
for  the  modification  of  the  rights  of  creditors  by 
scaling  down  the  indebtedness  due  to  the  creditors, 
decreasing  interest  rates  and  extending  maturity 
dates.  As  declared  by  the  Supreme  Court  of  the 
United  States,  the  priority  of  creditors  over  stock- 
holders must  be  preserved.^  It  w^ould  thus  be  unfair 
and  inequitable  to  the  creditors  if  the  plan  of  reor- 
ganization made  no  provision  for  the  alteration  or 
modification  of  the  rights  of  the  stockholders.  This 
would  be  true  under  section  77B  of  the  Bankruptcy 
Act  where  the  plan  of  reorganization  has  been  ac- 


3.  Kansas  City  Ry.  v.  Cent.  Union  Tr.  Co.,  271 
U.  S.  445 ;  48  Harv.  L.  Rev.  39,  74,  et  seq. 

4.  See:  Kansas  City  Ry.  v.  Cent.  Union  Tr.  Co., 
cited  supra;  Northern  Pacific  Ry.  Co.  v.  Boyd,  228 
U.  S.  482 ;  Louisville  Trust  Co.  v.  Louisville  Ry.  Co., 
174  U.  S.  674. 
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cepted  by  the  necessary  proportion  of  [19]  creditors 
and  stockholders,  which  is  the  fact  here,  even  though 
the  debtor  corporation  be  not  admittedly  insolvent. 

II. 

The  proposed  plan  of  reorganization  is  both  fair 
and  equitable  within  the  meaning  of  section 
77B  of  the  Bankruptcy  Act. 

We  believe  a  complete  answer  to  the  contention 
of  counsel  for  the  objecting  stockholder  that  sub- 
division 2  of  paragraph  G  of  the  plan  of  reorgani- 
zation is  not  fair  and  equitable,  is  the  statute  itself.^ 
The  debtor  corporation  being  admittedly  insolvent, 
the  plan  of  reorganization  need  not  provide  for  the 
stockholders.^ 

This  court  should  not  be  interested  in  the  facts 
which  counsel  for  the  objecting  stockholder  term 
*^ peculiar''  in  respect  to  the  consent  of  Charles  C. 
Gardner,  as  executor,  on  behalf  of  the  estate  of 
Mary  P.  McGurn.  The  facts  were  most  explicitly 
testified  to  by  Charles  C.  Gardner  at  the  hearing 
before  Judge  Burton  J.  Wyman,  special  master,  on 
December  30,  1935.  Charles  C.  Gardner  testified  that 
he  ax)proved  of  the  plan  of  reorganization  as  the 
only  feasible  means  or  chance  of  salvaging  some- 


5.  See  Bankruptcy  Act,  sec.  77B,  subd.  (e)  (1), 
quoted  in  note  1,  supra,  and  see  also  sec.  77B,  subd. 
(f)  (1)  :''***  the  judge  shall  confirm  the  plan  if 
satisfied  that  (1)  it  is  fair  and  equitable  and  does 
not  discriminate  unfairly  in  favor  of  any  class  of 
creditors  or  stockholders,  and  is  feasible;  *  *  *." 

6.  See  notes  1  and  2,  supra. 
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thing  from  the  assets  of  the  corporation  for  the 
stockholders  and  that  he  willingly  consented  to  the 
plan  on  behalf  of  the  estate  of  Mary  F.  McGurn, 
and  further,  that  he  obtained  an  order  of  the  pro- 
bate court  authorizing  his  consent  as  such  executor. 
In  view  of  the  cases  decided  by  the  [20]  Sui^reme 
Court  of  the  United  States,'  the  interrogatories  of 
counsel  for  the  objecting  stockholder, 

'^Why  should  this  supposed  extra  reward  be 
taken  out  of  the  pockets  of  the  stockholders? 
Why  not  take  some  of  this  supposed  rew^ard 
from  the  security  held  by  the  Bank  of  Call- 
formal '^ 

obvious!}^  need  no  answering  argument.  A  reference 
to  the  decisions  referred  to  in  notes  3  and  4,  supra, 
of  this  brief  will  disclose  to  counsel  for  the  object- 
ing stockholder  that  even  the  rights  of  unsecured 
creditors  must  be  protected  before  the  rights  of 
stockholders.  A  reading  of  subdivision  (f)  (1)  of 
section  77B  of  the  Bankruptcy  Act,  quoted  in  note 
5,  supra,  illustrates  the  fact  that  creditors  and 
stockholders  are  considered  as  separate  classes.  Un- 
der the  decisions  of  the  Supreme  Court  of  the 
United  States,  the  classes  of  creditors  must  be  con- 
sidered before  the  classes  of  stockholders,  and  that 
is  exactly  what  is  done  in  the  plan  of  reorganiza- 
tion. The  conclusive  fact  is  that  the  corporation  is 
admitted  insolvent  and  the  stockholders  no  longer 


7.  See  notes  3  and  4,  supra. 

8.  Brief  of  Harold  M.  F.  Behneman,  p.  5. 


908  Gladys  M.  Shores  et  at.  vs. 

have  any  equity  in  the  assets  of  the  corporation. 
How,  then,  can  it  be  said,  as  does  coimsel  for  the 
objecting  stockholder,  that  the  reward  which  it  has 
anticipated  may  be  paid  to  the  managing  directors 
from  the  50  per  cent  of  the  shares  of  stock  surren- 
dered to  the  board  of  directors,  in  accordance  with 
subdivision  2  of  j)aragraph  G  of  the  proposed  plan 
of  reorganization,  is  ^^  taken  out  of  the  pockets  of 
the  stockholders"?  Counsel  for  the  objecting  stock- 
holder have  admitted  that  the  stock  may  be  taken 
away  absolutely.  That  is  in  effect  what  is  done  with 
respect  to  the  50  per  cent  of  the  shares  of  the  stock 
by  subdivision  [21]  2  of  paragraph  G  of  the  plan 
of  reorganization.  The  fact  that  the  plan  goes  a 
step  farther  and  makes  provision  for  the  redistribu- 
tion of  that  stock  in  the  future  should  be  of  no 
concern  to  the  stockholders.  Certainly,  if  the  plan 
had  provided  for  the  surrender  of  the  50  per  cent 
of  the  shares  of  the  stock  to  the  treasury  of  the 
corporation,  and  then  later  the  board  of  directors 
reissued  those  shares  of  stock  for  the  purposes  set 
forth  in  subdivision  2  of  paragraph  G  of  the  plan 
of  reorganization,  there  could  be  no  valid  objection 
from  the  stockholders.  Therefore,  the  provision  for 
the  redistribution  of  the  50  per  cent  of  the  shares 
of  stock  before  the  surrender  of  the  stock  by  the 
stockholders  is,  we  submit,  no  valid  or  any  reason 
for  vitiating  subdivision  2  of  paragraph  G  of  the 
plan. 

Counsel  for  the  objecting  stockholder  make  the 
statement,  ''*  ^  *  we  submit  that  they  should  be 
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rewarded  from  the  assets  of  the  company."^  That 
is  exactly  what  will  be  accomplished  by  the  reward 
of  part  of  the  shares  of  stock  if  the  corporation  is 
so  rehabilitated  that  the  stock  will  become  of  some 
value,  for  then  the  stock  will  represent  a  certain 
interest  in  the  assets  of  the  corporation.  That  the 
proponents  of  the  plan  have  made  provision  for 
return  of  50  per  cent  of  the  stock  to  the  stockholders 
**Upon  the  expiration  of  5  years  and  the  payment 
in  full  of  the  extended  obligations,  *  *  *''io  j^g  ^^_ 
dence  of  the  fact  that  the  plan  is  fair  and  equitable 
from  the  viewpoint  of  the  stockholders  as  well  as 
the  creditors.  [22] 

Conclusion 
From  the  foregoing  w^e  conclude  the  following: 

1.  The  language  of  subdivision  (b),  paragraph 
(2),  of  section  77B  of  the  Bankruptcy  Act,  is  clear 
and  unambiguous  in  providing  that  the  plan  of  re- 
organization may  include  provisions  modifying  or 
altering  the  rights  of  stockholders,  and  the  abolition 
of  rights  of  stockholders  is  a  modification  or  altera- 
tion within  the  meaning  of  the  statute. 

2.  Where  the  corporation  is  insolvent,  the  rights 
of  stockholders  may  be  entirely  disregarded  and  no 
provision  made  for  them  in  the  reorganization  of 
the  corporation. 

3.  If  the  judge  determines  either  that  the  debtor 


9.    Brief  of  Harold  M.  F.  Behneman,  p.  5. 

10.     Paragraph  G,  subdivision  1,  of  the  proposed 
plan  of  reorganization. 


910  Gladys  M.  Shores  et  al.  vs. 

is  insolvent  or  that  the  interests  of  a  stockholder  or 
stockholders  will  not  be  affected  by  the  plan  of  re- 
organization, the  i)lan  need  not  be  accepted  in  writ- 
ing in  compliance  with  section  77B  of  the  Bank- 
ruptcy Act  and  may  be  confirmed  by  the  court  al- 
though no  provision  is  made  for  the  stockholders. 

4.  If  the  plan  of  reorganization  has  been  ac- 
cepted by  the  necessary  proportion  of  creditors  and 
stockholders,  as  provided  by  section  77B  of  the 
Bankruptcy  Act,  the  plan  should  be  confirmed  by 
the  court  over  the  objection  of  a  minority  stock- 
holder if  it  is  fair  and  equitable  and  does  not  dis- 
criminate mifairly  in  favor  of  any  class  of  cred- 
itors or  stockholders  and  is  feasible. 

It  is  respectfully  submitted  that  the  objection  of 
the  minority  stockholder  to  the  plan  of  reorganiza- 
tion presented  to  this  court  is  unsupported  in  fact 
and  law^,  that  the  proposed  plan  of  reorganization 
of  the  debtor  corporation  is  fair  and  equitable  [23] 
within  the  meaning  of  section  77B  of  the  Bank- 
ruptcy Act,  and  should  be  confirmed  by  this  court. 

Dated:  Januarv  11,  1936. 

PILLSBURY,  MADISON  & 

SUTRO 
MARSHALL  P.  MADISON 
GERALD  S.  LEVIN 
Attorneys  for  Petitioning  Creditors 

Admission  of  Service 

[Endorsed]:  Filed  with  Special  Master  Jan.  11, 
1936. 

[Endorsed] :    Filed  with  Clerk  Feb.  19,  1936.  [24] 
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[Title  of  District  Court  and  Cause.— No.  25937-S.] 

REPLY  OF  HAROLD  M.  F.  BEHNEMAN  TO 
BRIEF  OF  PETITIONING  CREDITORS 
ON  PLAN  OF  REORGANIZATION 

Petitioning  creditors  state  that  Leo  D.  Byrne, 
Esq.,  of  counsel  for  the  objecting  stockholder,  con- 
ceded before  Judge  W.  A.  Beasly,  as  Special  Mas- 
ter, on  October  22,  1935,  that  the  plan  of  reorgani- 
zation might  take  away  the  stock  of  the  stockholders 
absolutely  and  that  it  appears  too  obvious  for  argu- 
ment that  if  the  rights  of  stockholders  may  be  en- 
tirely destroyed,  the  rights  may  be  changed  to  a 
limited  degree.  We  respectfully  submit  that  Mr. 
Byrne  made  no  such  concession.  He  stated  that  in 
his  opinion  stockholders  might  be  compelled  to  sur- 
render fifty  per  cent  of  their  stock  to  the  treasury 
but  that  is  quite  a  different  thing  than  in  any  way 
admitting  that  fifty  per  cent  might  be  taken  away 
from  one  stockholder  and  given  to  some  newcomer. 

[25] 

The  decisions  which  petitioning  creditors  cite, 
especially  the  case  of  Silberkraus,  250  N.  Y.  242, 
illustrates  exactly  the  soundness  of  our  contention. 
Those  cases  held,  as  we  are  contending,  that  the 
rights  of  stockholders  are  altered  by  taking  away 
preferential  rights  or  modifying  the  shares  in  some 
way.  Again  we  say  that  is  quite  a  different  thing 
than  taking  away  the  stock  from  A  and  giving  it 
to  B. 
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The  point  made  by  petitioning  creditors  that  77b 
provides : 

'^The  Judge  shall  confirm  the  plan  if  satisfied 
that  it  is  fair  and  equitable  and  does  not  dis- 
criminate unfairly  in  favor  of  any  class  of 
creditors  or  stockholders,  and  is  feasible/' 

This  in  no  way  alters  the  fact  that  the  only  plan 
which  the  court  can  approve  is  one  which  is  set 
forth  in  77b,  and  the  fact  that  the  corporation  is 
insolvent  has  nothing  whatever  to  do  with  the  ques- 
tion. The  stock  may  have  some  value  and  the  very 
purpose  of  the  act  for  corporate  reorganization  is 
an  act  for  the  benefit  of  the  debtor.  If  it  were 
merely  an  act  for  the  benefit  of  creditors  ordinary 
bankruptcy  should  have  been  pursued.  That  section 
of  the  Act,  Subdivision  (e)  (1),  provides  that  the 
only  significance  of  the  insolvency  of  the  debtor  is 
that  the  acceptance  shall  not  be  requisite  to  a  con- 
firmation of  the  plan.  That  question  has  no  bearing 
upon  the  proposition  that  the  only  plan  of  reorgani- 
zation which  the  court  can  confirm  is  the  plan  set 
forth  in  the  act  and  this,  so  far  as  the  stockholders 
are  concerned,  ^'may  include  provisions  modif}dng 
or  altering  the  rights  of  stockholders  generally,  or 
of  any  class  of  them,  either  through  the  issuance  of 
new  securities  of  any  character  or  otherwise." 

We  therefore  submit  that  the  rights  of  stock- 
holders are  not  altered  or  modified  by  compelling 
one  stockholder  to  give  his  [26]  stock  to  some  new- 
comer. The  rights  of  stockholders  are  only  altered 
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or  modified  by  the  altering  or  modifying  of  the 
security  itself. 

Dated:  January  13th,  1936. 

Respectfully  submitted, 

BYRNE,  LAMSON  &  JORDAN 
Attorne}'s  for  Objecting  Stockholder,  Harold  M.  F. 
Behneman 

Receipt  of  a  copy  of  the  within  Reply  of  Harold 
M.  F.  Behneman  to  Brief  of  Petitioning  Creditors 
on  Plan  of  Reorganization  is  hereby  acknowledged 
this day  of  January,  1936. 

Attorneys  for  Petitioning  Creditors. 

[Endorsed] :  Filed  with  Special  Master  Jan.  14, 
1936. 

[Endorsed] :    Filed  with  Clerk  Feb.  19,  1936.  [27] 


District  Court  of  the  United  States 
Northern  District  of  California 

Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  10th  day  of  March,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty-one. 
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Present:  the  Honorable  A.  F.  St.  Sure,  D.  J. 

[Title  of  Cause.— No.  25937.] 

This  matter  came  on  regularly  this  day  for  hear- 
ing of  motion  to  stay  proceedings.  Paul  S.  Jordan, 
Esq.,  and  Leo  D.  Byrne,  Esq.,  appeared  specially 
for  Respondents.  Harold  M.  P.  Behneman,  Esq., 
Gladys  A.  Shores,  Kenneth  Ferguson,  Esq.,  and 
Gerald  S.  Levin,  Esq.,  appearing  as  Attorneys  for 
Petitioner,  Hendy  Realization  Company.  After 
hearing  the  Attorneys,  It  Is  Ordered  that  said 
motion  to  stay  proceedings  be  and  the  same  is 
hereby  referred  to  Burton  J.  Wyman,  Esq.,  as 
Special  Master.  [28] 


[Title  of  District  Court  and  Cause— No.  25937-S.] 

ORDER  AMENDING  ORDER  OF  MARCH  3, 
1941,  AND  EXTENDING  TIME  FOR  FIL- 
ING OF  SPECIAL  MASTER'S  REPORT 
AND  HEARING  THEREON. 

Good  cause  appearing  therefor; 

It  is  hereby  ordered,  adjudged,  and  decreed  that 
the  prior  [29]  Order  of  this  court  dated  March  3, 
1941,  fixing  time  for  hearing  of  petition,  a])])ointing 
Special  Master,  and  referring  petition  and  other 
matters  to  Special  Master  be  and  the  same  is  here- 
by amended  so  as  to  provide  that  the  Special  Mas- 
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ter  make  his  written  report  to  this  court  as  here- 
tofore and  in  Paragraph  2  of  said  Order  of  March 
3,  1941  provided  on  or  before  March  29,  1941;  and 
that  the  time  for  the  filing  of  the  written  report  of 
said  Special  Master,  as  heretofore  ordered,  be  and 
the  same  is  hereby  extended  from  March  22,  1941, 
to  March  29,  1941; 

And  it  is  further  ordered,  adjudged,  and  decreed 
that  the  hearing  upon  said  petition,  together  with 
said  re|)ort  of  said  Special  Master,  come  on  for 
hearing  before  this  court  on  Monday,  March  31, 
1941,  at  the  hour  of  ten  o'clock  A.  M.,  and  that  the 
time  of  such  hearing  is  hereby  accordingly  extended. 

And  it  is  further  ordered,  adjudged,  and  de- 
creed that  in  all  other  respects  said  Order  dated 
March  3,  1941,  shall  remain  in  full  force  and  effect; 
and  that  a  copy  of  this  Order  need  be  served  only 
upon  Byrne,  Lamson  &  Jordan,  attorneys  for  Har- 
old M.  P.  Behneman  and  Gladys  M.  Shores,  respon- 
dents named  in  said  petition. 

Dated:  March  25,  1941. 

A.  P.  ST.  SURE 

Judge  of  the  District  Court 

The  foregoing  Order  having  been  examined  by 
me,  it  is  respectfully  recommended  that  the  same 
be  made. 

Dated:  March  25,  1941. 

BURTON  J.  WYMAN 
Special  Master. 

[Endorsed]:  Piled  Mar.  25,  1941.  [30] 
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District   Court   of   the   United    States 
Northern  District  of  California 

Southern  Division 

At  a  stated  term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  7th  day  of  April,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-one. 

Present :  the  Honorable  A.  F.  St.  Sure,  D.  J. 

[Title  of  Cause— No.  25937.  In  Bankruptcy.] 

This  matter  came  on  regularly  this  day  for  hear- 
ing on  Special  Master's  certificate  on  petition  for 
restraining  order.  It  was  stipulated  by  and  between 
Paul  S.  Jordan,  Esq.,  and  Kenneth  Ferguson,  Esq., 
that  all  matters  relating  to  the  Petition  to  stay 
proceedings  herein  and  the  Civil  Action  No.  21792, 
Shores  vs.  Hendy  Realization  Co.,  are  now  before 
this  Court  and  should  be  consolidated  for  trial. 
After  hearing  the  Attorneys,  It  Is  Ordered  that 
said  stipulation  be  approved  and  that  Respondent 
herein  have  ten  (10)  days  within  which  time  to  file 
an  Answer  to  the  Motion  to  stay  proceedings.  [31] 


District  Court  of  the  United  States 
Northern  District  of  California 

Southern  Division 

At,  a  stated  term  of  the  Southern  Division  of  the 
United    States    District    Court    for    the    Northern 
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District  of  California,  held  at  the  Court  Room 
thereof,  iii  the  City  and  County  of  San  Francisco, 
on  Monday,  the  7th  day  of  April,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty-one. 

Present:  the  Honorable  A.  P.  St.  Sure,  D.  J. 

[Title  of  District  Court  and  Cause— No.  21792-S. 
Civil.] 

Paul  S.  Jordan,  Esq.,  appearing  as  attorney  for 
plaintiff,  and  Kenneth  Ferguson,  Esq.,  aiDX)earing 
as  attorney  for  defendant.  After  hearing  the  at- 
torneys, it  is  Ordered  that  the  motion  to  dismiss 
and  the  motion  for  more  definite  statement  each  be 
denied.  Defendant  allowed  ten  (10)  days  to  answer. 
It  was  stipulated  between  the  parties  that  all  mat- 
ters relating  to  the  motion  to  stay  proceedings  in 
Bankruptcy  case  No.  25937,  In  the  Matter  of 
Joshua  Ilendy  Iron  Works,  etc..  Debtor,  and  this 
action  are  now  before  the  Court  and  should  be  con- 
solidated for  hearing.  It  is  Ordered  that  said  stip- 
ulation be  approved.  [32] 
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[Title  of  District  Court  and  Cause— No.  25937-S 
and  No.  21792-S.] 

MOTION  TO  REQUIRE  APPELLANTS  TO 
FILE  REPORTER'S  TRANSCRIPT;  AND 
TO  DIRECT  THE  CLERK  AS  TO  THE 
CERTIFICATION  AND  TRANSMITTAL 
OF  A  PROPER  RECORD  ON  APPEAL. 

Notice  of  Motion  and  Memorandum  of  Point.s  and 

Authorities.   [33] 

To  Honorable  A.  F.  St.  Sure,  District  Judge: 

Appellees  (Debtor,  Petitioners,  and  Defendants, 
above  named)  hereby  move  the  above  entitled  Court 
as  follows: 

1.  That  this  Court  make  its  order  requiinng 
appellants  to  furnish  and  file  two  copies  of  the 
reporter's  transcript  made  and  taken  at  the  trial 
of  the  above  entitled  consolidated  proceedings,  con- 
taining all  of  the  evidence  and  proceedings  had  at 
said  trial;  as  designated  in  paragraph  11  of  Appel- 
lees' Designation  of  Additional  Contents  of  Record 
on  Appeal,  on  file  herein. 

2.  That,  this  Court  make  its  order  prohibiting  the 
Clerk  of  this  Court  from  certifying  or  transmitting 
to  the  appellate  court  a  record  on  appeal  containing 
only  those  portions  of  the  record  or  proceedings 
designated  for  inclusion  by  appellants  and  omitting 
all  or  any  part  of  the  additional  portions  of  the 
record,  proceedings,  and  evidence  designated  by 
appellees. 

3.  That  this  Court  make  its  order  directing  the 
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Clerk  of  this  Court  to  i3repare,  certify,  and  trans- 
mit to  the  appellate  court  a  true  copy  of  the  matter 
designated  by  the  parties  herein,  including  the  ad- 
ditional portions  of  the  record,  proceedings,  and 
evidence  designated  by  appellees  in  Appellees'  Des- 
ignation of  Additional  Contents  of  Record  on  Ap- 
peal, on  file  herein,  upon  appellants  making  such 
arrangements  for  payment  or  security  for  pa\^nent 
of  the  costs  of  such  preparation,  certification,  and 
transmittal,  as  may  be  satisfactory  to  the  Clerk 
of  this  Court. 

This  motion  will  be  made  upon  the  ground  that 
the  filing  of  copies  of  the  reporter's  transcript  and 
the  certification  and  transmittal  of  the  additional 
portions  of  the  record,  proceedings,  and  evidence 
designated  by  appellees  are  required  by  law;  and 
that,  unless  so  ordered,  the  appellants  will  not  file 
said  copies  of  the  reporter's  transcript,  and  the 
Clerk  will  prepare,  [34]  certify,  and  transmit  a 
partial,  incomplete,  and  improper  record  on  appeal 
to  the  appellate  court. 

This  motion  will  be  based  upon  this  motion,  the 
notice  of  motion,  affidavit  and  memorandum  of 
points  and  authorities  attached  hereto,  and  all  of 
the  records,  files,  and  proceedings  on  file  and  had 
in  the  above  entitled  consolidated  proceedings. 

Dated:  January  13th,  1942. 

STANLEY  PEDDER  AND 

KENNETH   FET^CUSON 
PILLSBURY,  MADISON  & 

SUTRO 
LONG  &  LEVIT  [35] 
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NOTICE  OF  MOTION. 

To  Gladys  M.  Shores  and  Harold  M.  F.  Behiieman, 
Appellants,  and  to  Messrs.  Byrne,  Lamson  & 
Jordan,  and  Paul  S.  Jordan,  Esq.,  their  at- 
torneys : 

Please  take  notice,  that  the  undersigned  will 
bring  the  foregoing  Motion  on  for  hearing  before 
the  above  entitled  Court  at  its  Courtroom  on  the 
third  floor  of  the  Post  Office  Building  at  7th  and 
Mission  Street,  San  Francisco,  California,  on  Mon- 
day, the  19th  day  of  January,  1942,  at  the  hour  of 
ten  o'clock  A.  M.  of  said  day,  or  as  soon  thereafter 
as  counsel  can  be  heard. 
Dated:  January  13th,  1942. 

STANLEY  PEDDER  AND 
KENNETH  FERGUSON 
PILLSBURY,  MADISON  & 

SUTRO 
LONG  &  LEVIT  [36] 

MEMORANDUM   OF   POINTS   AND 
AUTHORITIES. 

In  support  of  the  foregoing  Motion,  the  imder- 
signed  refer  to  the  following  points  and  author- 
ities : 

1.  Appellants  are  required  to  furnish  and  file 
two  copies  of  the  reporter's  transcript  of  the  trial ; 
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and  if  they  fail  to  do  so  the  Court  on  motion  nlay 
require  them  to  do  so. 

Rules  of  Civil  Procedure,  Rule  75  (b). 
2.  The  Clerk  is  required  to  transmit  to  the  ap- 
pellate court  a  true  copy  of  the  matter  designated 
by  appellees  as  well  as  by  appellants;  appellants 
may  not  refuse  to  pay  the  cost  of  preparation  and 
certification  of  matter  designated  by  appellees,  and 
thereby  procure  a  record  on  appeal  consisting  only 
of  the  matter  designated  by  appellants. 

Rules  of  Civil  Procedure,  Rule  73,  76; 

O'Brien,  Manual  of  Federal  Appellate  Pro- 
cedure (3d  ed.)  pages  48,  50,  51-2,  81; 

Amerlux  Steel  Corp.  v.  Johnson  Line  (CCA 

9),  33  F2  70,  71; 
28  USCA  sec.  832. 

STANLEY  PEDDER  AND 
KENNETH  FERGUSON 
PILLSBURY,   MADISON  & 

SUTRO 
LONG  &  LEVIT 

[Endorsed] :  Filed  Jan.  13,  1942.  [37] 
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[Title  of  District  Court  and  Cause— Xo.  25937-S 
and  No.  21792-S.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  TO 
REQUIRE  APPELLANTS  TO  FILE  RE- 
PORTER'S TRANSCRIPT;  AND  TO  DI- 
RECT THE  CLERK  AS  TO  THE  CERTI- 
FICATION AND  TRANSMITTAL  OF  A 
PROPER  RECORD  ON  APPEAL.  [88] 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Bert  W.  Levit,  being  duly  sworn,  deposes  and 
says : 

That  he  is  an  attorney  at  law  duly  licensed  to 
practice  in  all  of  the  courts  of  the  State  of  Cali- 
fornia and  a  member  of  the  bar  of  the  above  en- 
titled Court;  that  he  is  a  member  of  the  law  firm 
of  Long  &  Levit,  one  of  the  attorneys  of  record  for 
appellees  herein;  that  he  makes  this  affidavit  on 
behalf  of  appellees  for  the  reason  that  the  facts 
herein  stated  are  within  his  personal  knowledge 
and  are  better  known  to  him  than  to  the  appellees. 

That  after  the  filing  of  Appellees'  Designation  of 
Additional  Contents  of  Record  on  Ap])eal  herein, 
and  on  January  8,  1942,  affiant  received  by  mail 
copy  of  a  letter  dated  January  7,  1942,  written  by 
appellants'  attorneys  of  record  to  the  Clerk  of 
this  Court;  that  affiant  is  informed  and  believes 
and  therefore  alleges  that  the  original  of  said  letter 
was  received  bv  said   Clerk   on   Januarv  8,   1942 ; 
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that  a  copy  of  said  letter  is  attached  hereto,  marked 
Exhibit  ^^A"  and  made  a  part  hereof; 

That  upon  receiving  said  letter,  affiant  telephoned 
said  Clerk  and  advised  him  that  appellees  wholly 
disagree  with  the  procedure  outlined  therein  and 
controverted  the  right  of  appellants  to  take  or  main- 
tain the  position  therein  adopted;  said  Clerk  then 
suggested  that  affiant  write  him  a  letter  stating 
appellees'  position,  and  stated  that  upon  receiving 
the  same  he  (said  Clerk)  would  further  communi- 
cate with  appellants'  attorneys; 

That  thereupon,  and  on  January  8,  1942,  affiant 
addressed  a  letter  to  said  Clerk  in  words  and  figures 
as  set  forth  in  Exhibit  ^^B"  attached  hereto  and 
made  a  part  hereof;  that  on  said  day  a  copy  of  said 
letter  was  mailed  to  appellants'  attorneys;  [39] 

That  affiant  heard  nothing  further  until  January 
12,  1942,  and  on  said  day  affiant  received  by  mail 
copy  of  a  letter  dated  January  10,  1942,  written 
by  appellants'  attorneys  of  record  to  said  Clerk; 
that  affiant  is  informed  and  believes  and  therefore 
alleges  that  the  original  of  said  letter  was  received 
by  said  Clerk  on  January  12,  1942;  that  a  copy  of 
said  letter  is  attached  hereto,  marked  Exhibit  ^^C" 
and  made  a  part  hereof; 

That  upon  receiving  said  letter,  affiant  telephoned 
said  Clerk  and  inquired  of  him  whether  said  letter 
correctly  recited  the  procedure  which  said  Clerk 
intended  to  follow,  unless  otherwise  instructed  bv 
the  Court ;  that  said  Clerk  replied  in  the  affirmative ; 

That  affiant  is  informed  and  believes  and  there- 
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fore  alleges  that  api)ellants  have  not,  as  required 
by  Eule  75  (b)  of  the  Rules  of  Civil  Procedure, 
filed  lierein  two  or  any  copies  of  any  portion  of  the 
reporter's  transcript  made  and  taken  at  the  trial 
of  the  above  entitled  consolidated  proceedings,  con- 
taining the  evidence  and  proceedings  had  at  said 
trial,  and  will  continue  to  refuse  and  fail  to  do  so 
unless  required  to  do  so  by  the  Court. 

That  affiant  and  appellees  are  informed  and  be- 
lieve that  the  Clerk  of  this  Court  does  not  intend 
to  transmit  to  the  appellate  court  a  true  copy  of 
the  mattei'  designated  by  the  parties  for  inclusion 
in  the  record  on  appeal,  as  required  by  Rule  75  (2:) 
of  the  Rules  of  Civil  Procedure;  but  intends,  unless 
otherwise  ordered  by  the  Court,  to  permit  appellants 
to  select  such  portions  of  the  matter  designated  by 
the  parties  for  inclusion  in  the  record  on  appeal,  as 
a])])ellants  may  see  fit  to  select,  and  to  then  certify 
such  selected  ]iortions  and  transmit  the  same  to  the 
appellate  court  as  the  record  on  ap]ieal  herein.  [40] 

Further  affiant  sayeth  not. 

BERT  TT.  LEYIT 

Subscribed  and  sworn  to  before  me,  this  13th  day 
of  January,   1942. 
(Seal)  KATHRYX  E.   STOXE 

Notary  Public,  In  and  for  the 
City  and  County  of  San  Fran- 
cisco, State  of  California.  [41] 
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EXHIBIT  ^^A" 

Byrne,  Lamson  &  Joi'dan 

Attorneys  at  Law 

1249  Russ  Building 

San  Francisco,  Calif. 

Jan.  7,  1942. 
Mr.  Walter  B.  Maling 
Clerk  of  the  United  States  District  Court 
United  States  Post  Office  Building 
Seventh  and  Mission  Streets 
San  Francisco,  California 

Re :  The  Joshua  Hendy  Ii*on  Works,  Debtor ; 
Hendy  Realization  Co.,  et  al  vs.  Behne- 
man,  et  al,  Your  No.  25937-S ; 
Shores  vs.  Hendy  Realization  Co.,  et  al, 
Your  No.  21792-S 

Dear  Sir: 

You  are  hereby  requested  to  proceed  with  prep- 
aration of  the  transcript  of  the  record  on  ap7)eal 
in  the  above  entitled  consolidated  proceedings  now 
pending  in  the  United  States  District  Court  for  the 
Northern  District  of  California,  incorporating 
therein  only  those  items  heretofore  designated  by 
appellants  Behneman  and  Shores  in  their  ^^Desig- 
nation of  Contents  of  Record  on  Appeal"  filed  in 
your  office  on  December  23,  1941.  When  prepara- 
tion of  said  transcript  has  been  completed,  kindly 
affix  your  certificate  as  to  the  correctness  thereof 
and  then  file  the  same  with  the  Circuit  Court  of 
Ajjpeals  for  the  Ninth  Circuit,  to  which  the  appeal 
has  been  taken.    According  to  our  records,  the  rec- 
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ord  on  appeal  should  be  filed  with  the  said  Circuit 
Court  not  later  than  January  24,  1942. 

With  reference  to  ^^ Appellees'  Designation  of  Ad- 
ditional Contents  of  Record  on  Appeal",  served  and 
filed  by  appellees  on  January  2,  1942,  we  request 
that  you  include  a  copy  thereof  in  the  record  on 
appeal;  otherwise  it  is  not  our  wish  that  you  in- 
clude in  the  record  on  appeal  any  of  the  items  speci- 
fied by  appellees  therein  except  insofar  as  they  may 
be  duplications  of  items  designated  by  appellants. 
Appellants  do  not  consider  the  portions  of  the  rec- 
ord designated  by  ap})ellees  to  be  in  any  way  per- 
tinent or  necessary  to  this  appeal,  and  are  therefore 
not  willing  to  assume  the  cost  of  their  inclusion  in 
the  appeal  record. 

If  preparation  of  the  record  on  appeal  as  desig- 
nated by  appellants  cannot  be  comj)leted  for  filing 
in  the  Circuit  Court  prior  to  January  24,  1942, 
kindly  advise  us  amply  in  advance  of  that  date  so 
that  we  may  arrange  for  an  enlargement  of  the  time 
for  filing. 

A  copy  of  this  letter  is  being  sent  to  counsel  for 
appellees  in  order  that  they  may  be  fully  advised 
in  the  premises. 

Thanking  you  for  your  cooperation  in  this  mat- 
ter, we  are 

Very  truly  yours, 

BYRNE,  T.AMSON  &  JORDAN 
By  PAUL  S.  JORDAN 

Attorneys  for  Appellants  Behne- 
man  and  Shores  [42] 
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EXHIBIT  ^^B^' 

Long  &  Levit 

Merchants  Exchange 

San  Francisco 

Walter  B.  Maling,  Esq., 

Clerk,  United  States  District  Court, 

Post  Office  Building, 

San  "Francisco,  California. 

Re:  File  #1240 — Toshua  Hendy  Iron  Works, 
etc.;  Actions  No.  21792-S  and  No. 
25937-S. 

Dear  Sir: 

This  will  confirm  our  telephone  conversation  of 
this  morning  relative  to  letter  dated  January  7th 
addressed  to  you  by  Messrs.  Byrne,  Lamson  &  Jor- 
dan and  carboned  to  us. 

It  is  our  opinion  that  Rule  75  of  the  Rules  of 
Civil  Procedure  is  entirely  clear  as  to  the  right  of 
an  appellee  to  designate  additional  portions  of  the 
record  and  proceedings,  not  included  in  the  desig- 
nation filed  by  the  appellant;  and  as  to  the  obliga- 
tion of  the  appellant  to  pay  the  cost  thereof. 

It  is  not  within  the  province  of  an  appellant  to 
determine  that  he  will  proceed  with  the  appeal  upon 
a  record  made  up  as  designated  by  him  and  omit- 
ting the  designation  of  appellee.  It  would  seem 
that  the  aforesaid  letter  is  wholly  irregular,  and 
should  be  disregarded  by  you. 
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Paragraph  (g)  of  Rule  75  provides  in  part,: 

'^The  clerk  of  the  district  court  .  .  .  shall 
transmit  to  the  appellate  court  a  true  copy  of 
the  matter  designated  by  the  parties  .  .  /'* 

It  seems  clear  that,  under  this  Rule,  you  are  not 
empowered  to  transmit  to  the  appellate  court  the 
matter  designated  by  appellant  alone.  It  may  be, 
that  if  appellant  refuses  to  pay  the  necessary  costs 
of  the  record  '^designated  by  the  parties",  you 
would  not  be  obliged  to  prepare  or  transmit  any 
record  whatever.  But  we  do  not  believe  that  it 
would  be  proper  for  you  to  transmit  a  partial  rec- 
ord where  both  parties  have  filed  designations,  as 
here. 

We  respectfully  submit  these  comments  for  your 
consideration.  Unless  we  hear  from  you  to  the  con- 
trary, we  shall  assume  that  you  agree  wdth  our  posi- 
tion. We  are  sending  a  copy  of  this  letter  to  Messrs. 
Byrne,  Lamson  &  Jordan. 

Yours  very  truly, 

LONG  &  LEVIT  [43] 


*  Underscored  in  original  copy. 
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EXHIBIT  "C' 

Byrne,  Lamson  &  Jordan 

Attorneys  at  Law 

1249  Russ  Building 

San  Francisco,  Calif. 

Jan.  10,  1942 
Walter  B.  Maling,  Esq. 
Clerk  of  the  United  States  District  Court 
United  States  Post  Office  Building 
Seventh  and  Mission  Streets, 
San  Francisco,  California 

Re:  The    Joshua    Hendy    Iron    Works,    etc. 
Your  Actions  No.  25937-S  and  21792-S 

Dear  Sir: 

This  will  confirm  our  conversation  of  yesterday 
regarding  preparation  of  the  record  on  appeal  in 
the  above  entitled  consolidated  proceedings.  Ap- 
pellants Shores  and  Behneman,  for  the  reasons  al- 
ready stated  to  you  in  our  letter  of  January  7,  1942, 
will  not  pay  for  the  cost  of  including  in  the  record 
on  api)eal  those  portions  of  the  record  designated 
by  appellees.  It  is  our  understanding  that  you  will 
accordingly  prepare,  certify  and  file  in  the  Circuit 
Court  only  those  portions  of  the  record  heretofore 
designated  by  appellants  (but  including  ^^ Appellees' 
Designation  of  Additional  Contents  of  Record  on 
Appear'  filed  on  January  2,  1942),  and  that  this 
will  be  done  prior  to  January  24,  1942.  If  for  any 
reason  you  require  additional  time,   please  advise 
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us  sufficiently  in  advance  of  the  last  mentioned  date 
to  enable  us  to  apply  for  a  time  extension. 

A  copy  of  this  letter  is  being  sent  to  counsel  for 
appellees. 

Thanking  you  for  your  cooperation  in  this  m- ' 
ter,  we  are 

Very  truly  yours, 

BYRNE,  LAMSON  &   JORDAr 
By  PAUL  S.  JORDAN 

[Endorsed]  :    Filed  Jan.  13,  1942.  [44] 


[Title  of  District  Court  and  Cause.] 

APPELLEES'  DESIGNATION  OF  ADDI- 
TIONAL CONTENTS  TO  BE  SUPPLE- 
MENTALLY CERTIFIED  AS  A  PART  OF 
THE  RECORD  ON  APPEAL 

Pursuant  to  the  order  duly  given  or  made  by  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  on  May  18,  1942,  appellees  hereby 
designate  that  the  following  additional  portions  of 
the  record,  7)roceedings  and  evidence  in  the  District 
Court  be  included  in  the  record  on  ap])eal  and  be, 
by  the  Clerk  of  the  District  Court,  supplementally 
certified  up  as  a  part  of  and  in  addition  to  the  mat- 
ters already  certified  as  the  record  on  ap])eal  in 
the  above  entitled  consolidated  causes : 

(1)  The  following  additional  items  accom- 
panying the  ^^Certificate  and  Report  of  S})ecial 
Master  Relative  to  the   Confirmation  of  Plan 


j 
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of  Reorganization  and  Directing  Reorganiza- 
tion of  Debtor  Corporation/^  elated  February 
19,  1936,  on  file  in  District  Court  Action  No. 
25937-S,  and  designated  in  said  Certificate  and 
Report  as  ^^ Papers  Handed  Fp  Herewith'': 

(a)  Brief  of  Harold  M.  F.  Behneman  on  Ob- 
jections to  Plan  of  Reorganization,  being 
No.  2  in  said  Certificate ; 

(b)  Memorandum  of  Points  and  Authorities 
of  W.  R.  Bassick,  Trustee,  as  Amicus 
Curiae,  on  Further  Hearing  Upon  Pro- 
posed Plan  of  Reorganization,  being  No. 
3  in  said  Certificate ; 

(c)  Brief  of  Petitioning  Creditors  in  Sup- 
port of  the  Proposed  Plan  of  Reorgani- 
zation and  in  Reply  to  the  Brief  of  Har- 
old M.  F.  Behneman,  being  No.  4  in  said 
Certificate;  and 

(d)  Reply  of  Harold  M.  F.  Behneman  to 
Brief  of  Petitioning  Creditors  on  Plan 
of  Reorganization,  being  No.  5  in  said 
Certificate ; 

(2)  Minute  Order  in  District  Court  Action 
No.  25937-S  dated  March  10,  1941,  referring 
^^ Motion  to  Stay  Proceedings"  to  the  Honor- 
able Burton  J.  Wyman,  as  Special  Master; 

(3)  Order  in  District  Court  Action  No. 
25937-S  dated  March  25,  1941,  ^^  Amending  Or- 
der of  March  3,  1941,  and  Extending  [45]  Time 
for  Filing  of  Special  Master's  Report  and 
Hearing  Thereon"; 


932  Gladys  M.  Shores  et  al.  vs, 

(4)  Minute  Order  dated  April  7,  1941,  iii 
District  Coiiii:  Action  No.  25937-S,  and  identi- 
cal Minute  Order  dated  April  7,  1941,  in  Dis- 
trict Court  Action  No.  21792-S,  relating  to,  set- 
ting forth,  and  approving  the  stipulation  of 
counsel  that  said  District  Court  Actions  should 
be  forthwith  consolidated; 

(5)  Motion  in  consolidated  District  Court 
Actions  No.  25937-S  and  No.  21792-S  to  ^^  Re- 
quire Appellants  to  File  Reporter's  Transcript; 
and  to  Direct  the  Clerk  as  to  the  Certification 
and  Transmittal  of  a  Proper  Record  on  Ap- 
peal," together  with  the  Notice  of  Hearing  said 
Motion,  and  the  Affidavit  and  Memorandum  of 
Points  and  Authoi^ties  in  support  thereof. 

Dated:     San  Francisco,  California,  May  27,  1942. 

STANLEY  PEDDER  AND 

KENNETH  FERGUSON 
PILLSBURY,  MADISON  & 

SUTRO 
LONG  &  LEYIT 

Attorneys  for  Appellees 

(Receipt  of  service) 

[Endorsed]  :    Filed  May  28,  1942.  [46] 
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District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  L^nited  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  46 
pages,  numbered  from  1  to  46,  inclusive,  contain 
a  full,  true,  and  correct  transcript  of  the  records 
and  proceedings  in  the  cases  of  The  Joshua  Hendy 
Iron  Works,  etc.,  Debtor,  Ilendy  Realization  Co. 
etc.,  et  al,  Petitioners,  vs.  Harold  M.  F.  Behneman, 
et  al,  Respondents.  No.  25937-S.  and  Gladys  M. 
Shores,  Plaintiff,  vs.  Ilendy  Realization  Co.  etc., 
et  ak  Defendants.  No.  2n92-S.  Nos.  25937-S, 
21792-S.  as  the  same  now  remain  on  file  and  of  rec- 
ord in  my  office. 

I  further  cei-tify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on  ap- 
peal is  the  sum  of  five  dollars  &  forty-five  cents 
($5.45)  and  that  the  said  amount  has  been  paid  to 
me  by  the  Attorney  for  the  appellant  herein. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  at  San 
Francisco,  California,  this  28th  dav  of  Mav  A.  D. 
1942. 

WALTER  B.  Mx\LING 
Clerk 
(Seal)  WM.  J.  CROSBY 

Deputy  Clerk  [47] 
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[Endorsed]:  No.  10085.  United  States  Circuit 
Court  of  Api)eals  for  the  Ninth  Circuit.  Gladys  M. 
Shores  and  Harold  M.  F.  Behneman,  Appellants, 
vs.  Hendy  Realization  Co.,  a  corporation,  (formerly 
The  Joshua  Hendy  Iron  Works),  A.  J.  Mayman, 
C.  B.  Moores,  E.  Price,  A.  E.  Webber  and  W.  R. 
Bassick,  individually  and  as  the  Directors  of  Hendy 
Realization  Co.,  Elmer  M.  Hyland  and  Morris 
Levit,  Appellees.  Supplemental  Transcript  of  Rec- 
ord. Upon  Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia,  Southern  Division. 

Filed  May  29,  1942. 

PAUL  P.  O^BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit 

No.   10,085 

In  the  Matter  of  THE  JOSHUA  HENDY  IRON 
WOEKS  (whose  name  has  been  changed  to 
Hendy  Realization  Co.),  a  corporation, 

Debtor. 

HENDY  REALIZATION  CO.  (formerly  The 
Josliua  Hendy  Iron  Works),  a  corporation, 
A.  J.  MAYMAN,  C.  B.  MOORES,  E.  H. 
PRICE,  W.  R.  BASSICK,  E.  M.  HYLAND 
and  MORRIS  LEVIT, 

Petitioners, 
vs. 

HAROLD  M.  F.  BEHNEMAN  and  GLADYS  M. 
SHORES, 


GLADYS  M.  SHORES, 


Respondents. 


Plaintiff, 


vs. 


HENDY  REALIZATION  CO.,  a  corporation  (for- 
merly The  Joshua  Hendy  Iron  Works),  A.  J. 
MAYJMAN,  C.  B.  MOORES,  E.  PRICE,  A.  E. 
WEBBER  and  W.  R.  BASSICK,  individually 
and  as  the  Directors  of  Hendy  Realization  Co., 
ELMER  M.  HYLAND,  MORRIS  LEVIT, 
FIRST  DOE,  SECOND  DOE  and  THIRD 
DOE, 

Defendants. 
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APPELLANTS'  STATEMENT  OF  POINTS  ON 
WHICH  THEY  INTEND  TO  RELY  ON 
THIS  APPEAL,  AND  DESIGNATION  OF 
PARTS  OP  THE  RECORD  TO  BE 
PRINTED,  WHICH  APPELLANTS  THINK 
ARE  NECESSARY  FOR  THE  CONSID- 
ERATION THEREOF 

Appellants'  Statement  of  Points 

Appellants  Gladys  M.  Shores  and  Harold  M.  F. 
Behneman  herewith  state  the  points  on  which  they 
intend  to  rely  on  this  appeal  as  follows: 

1.  That  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division, 
was,  and  is,  without  jurisdiction  over  the  entire 
subject  matter  and  issues  involved  in  the  above  en- 
titled consolidated  causes,  and  that  said  court  ac- 
cordingly erred  in  the  makins:  and  entering  of  said 
judgment  herein  on  November  15,  1941 ; 

2.  That  the  motion  of  appellant  Gladys  M. 
Shores  to  remand  to  the  Superior  Court  of  the  State 
of  California,  in  and  for  the  City  and  Coimty  of 
San  Francisco,  the  above  cause  entitled  ^^ Gladys 
M.  Shores,  plaintiff  vs.  Hendy  Realization  Co.,  a 
corporation,  et  al,  defendants'',  and  numbered 
21792-S  in  said  United  States  District  Court,  should 
have  been  granted  for  the  reason  that  said  suit  is 
not  one  arising  under  the  CoTistitution  or  laws  (vf 
the  United  States  and,  accordingly,  does  not  involve 
a  ^^ Federal  question"  (that  said  suit  was  one  aris- 
ing under  the  Constitution  or  laws  of  the  United 
States   constituted   the   sole   ground   urged   by   a])- 


Ilendy  Realkation  Co.  et  ah  937 

pellees  for  removal  thereof  from  said  Superior 
Court  to  said  United  States  District  Court)  ;  and 
for  the  further  reason  that  said  suit  is  not  one 
within  the  original  and  exclusive  jurisdiction  of 
said  United  States  District  Court,  and  that  juris- 
diction thereof  had  already  attached  in  said  Supe- 
rior Court  prior  to  its  removal  to  said  United 
States  District  Court  upon  the  i)etition  of  appellees. 
For  said  reasons,  the  motion  of  appellant  Gladys 
M.  Shores  to  remand,  said  suit  to  said  Superior 
Court  should  accordingly  have  been  granted,  and 
the  said  United  States  District  Court  erred  in  deny- 
ing the  same  and  in  making  and  entering  said  judg- 
ment filed  herein  on  November  15,  1941; 

3.  That  the  motion  of  appellants  Gladys  M. 
Shores  and  Harold  M.  F.  Belmeman  to  dismiss 
appellees'  petitions  filed  in  said  United  States  Dis- 
trict Court  on  February  19,  1941  (see  clerk's  trans- 
cript Volume  I,  page  54),  and  on  March  11,  1941 
(see  clerk's  transcript  Volume  I,  page  85),  in  the 
above  cause  entitled  ^'In  the  Matter  of  The  Joshua 
Hendy  Iron  Works  (whose  name  has  been  changed 
to  Hend}^  Realization  Co.),  a  corporation.  Debtor; 
Hendy  Realization  Co.  (formerly  The  Joshua  Hendy 
Iron  Works),  a  corporation,  et  al,  Petitioners  vs. 
Harold  M.  F.  Belmeman  and  Gladys  M.  Shores, 
Respondents",  and  numbered  25937-S  in  said  United 
States  District  Court,  and  to  vacate  the  restraining 
order  of  said  United  States  District  Court  given 
and  made  on  March  11,  1941  (see  clerk's  transcript 
Volume  1,  page  90),  should  have  been  granted  for 
the  reason  that  said  United  States  District  Coui't 
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lacks  jurisdiction  over  the  issues  and  subject  mat- 
ter referred  to  and  described  in  said  above  men- 
tioned petitions,  or  to  grant  the  relief  prayed  for 
in  said  petitions,  or  either  of  them.  Said  United 
States  District  Court  accordingly  erred  in  denying 
appellants'  said  motion  to  dismiss  said  petitions  in 
its  said  judgment  given,  made  and  entered  on  No- 
vember 15,  1941; 

4.  That,  the  individual  appellees  are  not  proi)er 
I^arties  to  the  above  cause  entitled  ^^In  the  Matter 
of  The  Joshua  Hendy  Iron  Works  (whose  name 
has  been  changed  to  Hendy  Realization  Co.),  a  cor- 
poration, Debtor;  Hendy  Realization  Co.  (formerly 
The  Joshua  Hendy  Iron  Works),  a  corporation, 
et  al.  Petitioners  vs.  Harold  M.  F.  Behneman  and 
Gladys  M.  Shores,  Respondents",  and  numbered 
25937-S  in  said  United  States  District  Court,  for 
the  reason  that  none  of  them  have  intervened  in 
said  cause  in  accordance  with  Rule  24  of  the  Rules 
of  Civil  Procedure  for  the  District  Courts  of  the 
United  States. 

Appellants'  Designation  of  Parts 

of  the  Record  to  be  Printed 
*  *  *  *  * 

Dated:  March  24th,  1942. 

BYRNE,  LAMSON  &  JORDAN 
PAUL  S.  JORDAN 

Attorne3^s  for  appellants  Gladys 
M.  Shores  and  Harold  M.  F. 
Behneman 
1249  Russ  Building 
San  Francisco,  California 
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Receipt  of  a  copy  of  the  foregoing  statement  of 
points  and  designation  of  parts  is  acknowledged 
this  24th  day  of  March. 

PEDDER  &  FERGUSON 
PILLSBURY,   MADISON   & 

SUTRO 
LONG  &  LEVIT 

Attorneys  for  appellees 

[Endorsed]:  Filed  Mar.  24,  1942.  Paul  P. 
O'Brien,  Clerk. 
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STIPULATION  AND  ORDER  THAT  CERTAIN 
EXHIBITS  NEED  NOT  BE  PRINTED. 

It  Is  Hereby  Stipulated  by  and  between  api^el- 
lants  and  appellees  that  all  exhibits  admitted  in 
evidence  during  the  trial  of  the  above  entitled 
consolidated  causes  in  the  District  Court  and  trans- 
mitted to  and  filed  with  the  Clerk  of  this  Circuit 
Court  of  Appeals  in  original  form,  need  not  be 
printed  as  a  part  of  the  record  herein  but  may 
be  considered  by  this  Court  in  their  original  form, 
for  the  reason  that  said  exhibits  are  quite  volum- 
inous and  the  printing  thereof  would  be  imprac^- 
tical. 


940  Gladys  M.  Shores  et  al.  vs. 

Dated:    San    Francisco,    California,    April    2nd, 

1942. 

BYRNE,  LAMSON  &  JORDAN 
PAUL  S.  JORDAN 
By  PAUL  S.  JORDAN 

Attorneys  for  Appellants. 

MARSHALL  P.   MADISON, 
GERALD  S.  LEVIN, 
STANLEY  PEDDER, 
KENNETH   FERGUSON, 
BERT  W.  LEVIT, 
WILLIAM  H.  LEVIT, 
By  BERT  W.  LE^T, 

Attorneys   for  Appellees. 
So  Ordered: 

FRANCES  A.  GARRECHT, 
United  States  Circuit  Jud^e. 

[Endorsed]:  Filed  Apr.  2,  1942,  Paul  P.  O'Brien, 
Clerk. 
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APPELLANTS'  SUPPLEMENTAL  STATE- 
MENT OF  POINTS  ON  WHICH  THEY 
INTEND   TO    RELY   ON    THIS    APPEAL. 

Appellants  Gladys  M.  Shores  and  Harold  M.  F. 
Behneman,  pursuant  to  leave  heretofore  granted 
by  this  court,  herewith  state  the  followinji'  further 
points  on  which  they  intend  to  rely  on  this  ap])eal, 
in  addition  to  the  points  already  set  forth  in  their 
original  statement  on  file  herein. 
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In  deciding  these  consolidated  causes  on  their 
merits,  as  set  forth  in  the  final  judgment  entered 
on  November  15,  1941,  the  United  States  District 
Court  for  the  Northern  District  of  California, 
Southern  Division,  erred  in  the  following  partic- 
ulars, namely: 

1.  In  finding  and  holding  that  on  and  prior  to 
both  November  15,  1940  and  December  20,  1940 
the  affairs  of  appellee  Hendy  Realization  Co.  had 
been  successfuly  rehabilitated  within  the  meaning 
of  that  term  as  used  in  Paragraph  6G  2  of  the 
Hendy  Plan  of  Reorganization; 

2.  In  finding  and  holding  that  appellees  Bassick, 
Hyland  and  Levit,  as  managing  officers  of  appellee 
Hendy  Realization  Co.,  were  entitled  to  the  2212% 
shares  of  capital  stock  of  appellee  Hendy  Realiza- 
tion Co.  distributed  to  them  on  December  20,  1940 
by  appellees  Mayman,  Moores,  Price  and  Bassick, 
and  by  A.  E.  Webber  (now  deceased),  as  the  then 
Directors  of  appellee  Hendy  Realization  Co. ; 

3.  In  finding  and  holding  that  appellees  Bassick, 
Hyland  and  Levit,  as  managing  officers  of  appellee 
Hendy  Realization  Co.,  had  been  inadequately  com- 
pensated for  the  services  rendered  by  them  to  said 
appellee  corporation  between  March  24,  1936  and 
November  15,  1940,  and  in  finding  and  holding  that 
the  payment  of  additional  compensation  or  bonuses 
by  said  appellee  corporation  to  appellees  Bassick, 
Hyland  and  Levit  on  December  4,  1940  was  ])ro])er. 
With  reference  to  this  point,  appellants  contend 
that  the  propriety  or  impropriety  of  any  such  addi- 
tional  compensation   or  bonus   payments   made   to 
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said  last  named  appellees  is  not  an  issue  in  either 
of  these   consolidated   causes; 

4.  In  holding  that  said  appellants  be  perman- 
ently restrained  and  enjoined  from  interfering  with 
or  attacking,  through  court  proceedings  or  othei'- 
wise,  the  additional  compensation  or  bonus  pay- 
ments made  by  appellee  Hendy  Realization  Co.  to 
appellees  Bassick,  Hyland  and  Levit  on  December 
4,  1940.  With  reference  to  this  point,  appellants 
contend  that  the  propriety  or  impropriety  of  any 
such  additional  compensation  or  bonus  payments 
made  to  said  last  named  appellees  is  not  an  issue  in 
either  of  these  consolidated  causes  and,  accordingly, 
that  any  reference  to  the  same  in  the  final  judg- 
ment entered  herein  was  improper. 

Dated:  April  23,  1942. 

BYRNE,  LAMSON  &  JORDAN, 
PAUL  A.  JORDAN, 

Attorneys  for  appellants  Gladys 
M.  Shores  and  Harold  M.  F. 
Behneman. 

Receipt  of  a  copy  of  the  foregoing  su]:>plemental 
statement  is  acknowledged  this  23rd  day  of  April, 
1942. 

MARSHALL  P.  MADISON, 
GERALD  S.  LEVIN, 
STANLEY  PEDDER, 
KENNETH   FERGUSON, 
BERT  W.  LEVIT, 
WILLIAM  H.  LEVlT, 
By  BERT   W.    LEVIT, 

Attorneys  for  appellees. 

[Endorsed]:  Filed  Apr.  29,  1942,  Paul  P. 
O'Brien,  Clerk. 
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At  a  stated  Term,  to  wit:  The  October  Term  1941, 
of  \]\^  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  held  in  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Fran- 
cisco, in  the  State  of  California,  on  Monday, 
the  eighteenth  day  of  May  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-two. 

Present : 

Honorable  Francis  A.  Garrecht,  Circuit  Judge, 
Presiding, 

Honorable  Clifton  Mathews,  Circuit  Judge, 
Honorable  Bert  Emory  Haney,  Circuit  Judge. 

No.   10085 
GLADYS  M.  SHORES,  et  al., 


Appellant, 


vs 


HENDY  REALIZATION  CO.,  a  corporation,  et  ah. 

Appellees. 

ORDER  GRANTING  MOTION  FOR  ENLARGE- 
MENT OF  RE(^ORD. 

Ordered  motion  of  appellees,  filed  May  8,  1942, 
for  enlargement  of  the  transcript  of  record  herein, 
and  appellants'  response  to  such  motion,  tiled  May 
15,  1942,  orally  presented  by  Mr.  Kenneth  Ferguson, 
counsel  for  appellees,  in  support  of  the  motion, 
and  by  Mr.  Paul  A.  Jordan,  counsel  for  appellants, 
in  opposition  thereto,  and  submitted  to  the  Court 
for  consideration  and  decision. 
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Upon  consideration  thereof,  Further  Ordered 
that  the  motion  for  enhirgement  of  the  transcript 
of  record  herein  be,  and  hereby  is  granted,  and 
that  a  certified  copy  of  the  documents  listed  in 
appellees'  motion  be  filed  as  a  supplemental  tran- 
script of  record  in  this  cause. 

It  Is  Further  Ordered  that  the  cost  of  certifica- 
tion and  expense  of  printing  of  such  supplemental 
transcript  of  record  shall  be  borne  by  the  appellees 
initially;  the  taxation  of  such  costs  to  abide  the 
disposition  of  the  cause  by  this  Court,  and  the 
further  order  of  this  Court. 
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Elmer  M.  Hyland  and  Morris  Levit, 

Appellees, 
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Byrne,  La:msox  k  Jordan, 
Paul  S.  Jordan, 

Russ  Building,  San  Francisco,  California, 
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IN  THE 


United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


Gladys  M.  Shores  and  Harold  M.  F. 
Behneman, 

Appellants, 

vs. 

Hendy  Realization  Co.,  a  corporation 
(formerly  the  Joshua  Hendy  Iron 
Works),  A.  J.  Mayman,  C.  B.  Moores, 
E.  Price,  A.  E.  Webber  and  W.  R. 
Bassick,  individually  and  as  the  Di- 
rectors  of  Hendy  Realization  Co., 
Elmer  M.  Hyland  and  Morris  Levit, 

Appellees, 


> 


BRIEF  FOR  APPELLANTS. 


JURISDICTIONAL  STATEMENT. 
This  is  an  appeal  from  a  final  judgment  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  Southern  Division,  hereafter  re- 
ferred to  as  the  ''District  Court",  made  and  entered 
in  the  above  entitled  consolidated  causes  on  November 
15,  1941  in  favor  of  defendants  and  petitioners,  ap- 
pellees herein,  and  against  plaintiff  and  respondent, 


Gladys  M.  Shores,  and  respondent,  Harold  M.  F. 
Behneman,  appellants  herein.  Appellants  contend, 
first,  that  said  District  Court  was,  and  is,  without  juris- 
diction over  the  entire  subject  matter  and  issues  in- 
volved and  presented  in  said  consolidated  causes :  and, 
second,  that  said  District  Court  erred  in  its  decision 
on  the  merits. 

The  Shores  action. 

The  cause  entitled  ^^Gladvs  M.  Shores,  Plaintiff  vs. 
Hendy  Realization  Co.,  a  corporation,  (formerly  The 
Joshua  Hendy  Iron  Works),  et  al..  Defendants"  is  a 
stockholder's  representative  suit  in  equity  for  declara- 
tory, injunctive  and  other  equitable  relief.  This 
cause,  which  is  hereafter  referred  to  as  the  *^  Shores 
action'',  was  originally  commenced  in  the  Superior 
Court  of  the  State  of  California,  in  and  for  the  City 
and  Comity  of  San  Francisco,  hereafter  referred  to 
as  the  '"State  Court".  The  complaint  in  this  action 
(Transcript,  page  3)  reveals  the  following  facts: 

On  or  about  March  4,  1935  certain  of  the  creditors 
of  The  Joshua  Hendv  Iron  Works  (whose  name  was 
later  changed  to  Hendy  Realization  Co.),  a  California 
corporation,  hereafter  for  convenience  referred  to  as 
the  '* Hendy  Co.",  petitioned  the  District  Court  for 
the  corporate  reorganization  of  said  company  imder 
the  pro^dsions  of  former  Section  77-B  of  the  National 
Bankruptcy  Act.  (U.  S.  C.  Title  11,  former  Section 
207.)  The  proceedings  thus  initiated  resulted  in  the 
approval  and  confirmation  of  a  plan  of  reorganization, 
hereafter  referred  to  as  the  *^Plan",  bv  order  of  the 


District  Court  made  on  March  24,  1936  (Transcript, 
page  201),  and  said  Plan  was  thereupon  carried  into 
effect.  Under  the  provisions  of  said  Plan  the  then 
outstanding-  obligations  of  the  Hendy  Co.  were  re- 
duced in  amount  and  deferred  as  to  payment  for  a 
period  of  five  years,  the  obligations  thus  reduced  ag- 
gregating approximately  $550,000;  Paragraph  6G  of 
this  Plan  provided  that,  in  consideration  of  said  re- 
duction in  creditors'  claims  and  the  five  year  extension 
as  to  payment  thereof,  the  Hendy  Co.  stockholders 
were  to  deposit  their  shares  with  the  company's  Board 
of  Directors;  50%  of  the  shares  so  deposited  were  to 
be  held  in  trust  for  five  years  and  thereafter  until  the 
reduced  and  extended  obligations  of  the  Hendy  Co. 
had  been  fully  paid,  the  same  then  to  be  redelivered  to 
said  stockholders.  The  remaining  50%  of  the  shares 
so  deposited  were  to  be  held  by  the  Board,  free  and 
clear  of  any  claim,  right,  title  or  interest  therein  by 
the  depositing  stockholders,  the  same  to  be  distributed 
by  said  Board,  in  its  sole  discretion,  either  in  whole 
or  in  part,  to  the  managing  officers  of  the  Hendy  Co. 
^^as  a  reward  for  management  and  the  successful  re- 
habilitation of  the  company's  affairs".  At  the  time 
of  confirmation  of  the  Hendy  Plan,  appellant  Shores 
^^as  the  owner  of  607  shares  of  Hendy  Co.  stock,  and 
pursuant  to  said  Plan  she  deposited  her  said  shares 
with  the  individual  appellees,  Mayman,  Moores,  Price 
and  Bassick,  and  A.  E.  Webber  (now  deceased),  as 
the  Directors  of  the  Hendy  Co.,  and  received  in  return 
a  Voting  Trustee's  Receipt  and  Certificate  evidencing 
her  ownership  of  e303i/2  shares,  that  is  to  say,  50%  of 
her  original  holdings. 


Since  its  incorporation  in  1906,  the  Hendy  Co.  had 
been  continuously  engaged  in  the  general  foundry  and 
metal  products  manufacturing  business,  with  the  pro- 
duction department  thereof  being  conducted  entirely 
at  the  manufacturing  plant  of  the  company  at  Sunny- 
vale, California.  This  Sunnyvale  plant  and  the  equip- 
ment therein  represented  the  principal  and  all  oper- 
ating assets  of  the  Hendy  Co.  On  November  15,  1940 
the  said  SunnyA^ale  plant  and  equipment  of  the  Hendy 
Co.  was  sold  to  MacDonald  &  Kahn,  Inc.  for  in  excess 
of  $400,000,  and  the  continuation  of  the  Hendy  Co. 
in  its  said  business  was  thereby  rendered  impossible. 
At  the  time  of  the  sale  of  its  said  plant  and  equip- 
ment, the  Hendy  Co.  was  still  obligated  for  more  than 
$200,000  of  the  approximately  $550,000  of  reduced 
and  deferred  obligations  covered  by  its  Plan  of  Re- 
organization. Subsequent  to  said  sale,  the  said  impaid 
reduced  and  deferred  obligations  were  paid  in  full, 
and  it  is  alleged  that  such  payment  was  made  possible 
only  through  resort  to  the  moneys  derived  from  the 
sale  of  the  company's  capital  assets,  that  is  to  say,  its 
Sunnyvale  plant  and  equipment. 

Shortly  prior  to  December  20,  1940,  individual  ap- 
pellees Mayman,  Moores,  Price  and  Bassick,  together 
with  said  A.  E.  Webber,  as  the  Board  of  Directors  of 
the  Hendy  Co.  and  allegedly  acting  pursuant  to  Para- 
graph 6G  2  of  its  said  Plan,  proceeded  to  distribute  to 
appellees  Bassick,  Hyland  and  Levit,  as  the  managing 
officers  of  the  Hendy  Co.,  all  stock  previously  held  by 
said  Directors  imder  Paragraph  6G  2  of  the  Plan, 
that  is  to  say,  stock  representing  50%  of  the  shares  of 
the  company  outstanding  on  March  24,  1936  (the  date 


of  confirmation  of  the  Plan)  and  surrendered  to  the 
said  Directors  of  the  Hendy  Co.  by  aj^pellant  Shores 
and  the  other  stockholders  of  the  company  X)ursuant 
to  Paragraph  6G  of  said  Plan.  On  December  20, 
1940  proceedings  for  the  winding  up  and  dissolution 
of  the  Hendy  Co.  were  commenced,  and  on  December 
21,  1940  said  Board  of  Directors  proceeded  to  termi- 
nate the  Voting  Trust  created  by  Paragraph  6G  of 
the  Plan  and  to  declare  a  first  liquidating  dividend  of 
$45  per  share  in  favor  of  appellant  Shores  and  the 
other  holders  of  the  then  outstanding  Trustee's  Re- 
ceipts and  Certificates  of  the  Hendy  Co.  issued  pur- 
suant to  Paragraph  6G  1  of  the  Plan.  Appellees 
Bassick,  Hyland  and  Levit,  as  the  distributees  of  the 
stock  previously  held  under  Paragraph  6G  2  of  the 
Plan,  were  specifically  excluded  from  participation  in 
this  first  liquidating  dividend. 

The  complaint  further  alleges  it  to  be  the  contention 
of  appellees  Mayman,  Moores,  Price  and  Bassick,  and 
the  said  A.  E.  Webber,  as  the  Directors  of  the  Hendy 
Co.,  that,  by  reason  of  the  allegations  of  fact  men- 
tioned above,  the  affairs  of  the  Hendy  Co.  had  been 
successfully  rehabilitated  on  November  15,  1940,  that 
is  to  say,  that  the  sale  of  the  Hendy  Co.'s  sole  operat- 
ing assets  on  the  last  mentioned  date,  under  the  cir- 
cumstances above  mentioned,  constituted  successful 
rehahilitaMon  within  the  meaning  of  Paragraph  6G  2 
of  the  Hendy  Plan  and,  accordingly,  that  the  distribu- 
tion to  appellees  Bassick,  Hyland  and  Levit,  as  the 
managing  officers  of  the  Hendy  Co.,  of  50%  of  the 
stock  deposited  by  the  Hendy  stockholders  under 
Paragraph  6G  of  the  Plan  was  fully  justified,  thus 


entitling  said  last  mentioned  appellees  to  receive  fu- 
ture liquidating  dividends  to  be  declared  by  the  Hendy 
Co.  upon  an  equal  pro  rata  basis  with  appellant  Shores 
and  the  other  stockholders  of  the  Hendv  Co.  On  the 
other  hand,  the  complaint  alleges  plaintiff  Shores' 
contention  to  be  that  the  term  successful  rehahilita- 
tion,  as  used  in  Paragraph  6G  2  of  said  Plan,  contem- 
plated full  payment  of  the  reduced  and  deferred  obli- 
gations covered  by  said  Plan  oiit  of  emmings  of  the 
Hendy  Co.  derived  from  the  operation  of  its  business 
as  a  going  concern,  to  the  end  that  the  capital  assets 
thereof  might  be  preserved  for  the  benefit  of  its  stock- 
holders and  the  control  and  management  of  the  com- 
pany as  a  going  concern  ultimately  returned  to  said 
stockholders;  and  that  the  term  successful  rehabilita- 
tion did  not  contemplate  payment  of  the  reduced  and 
deferred  obligations  covered  by  the  Plan  out  of  pro- 
ceeds of  the  sale  of  all  operating  capital  assets  and  the 
corporate  name  and  good  will  of  the  Hendy  Co.,  fol- 
lowed by  a  winding  up  and  dissolution  of  said  com- 
pany. 

In  the  complaint  it  is  alleged  that  no  demand  was 
made  by  appellant  Shores  upon  appellee  Hendy  Real- 
ization Co.  to  bring  said  action,  for  the  reason  that 
the  individual  appellees  Mayman,  Moores,  Price  and 
Bassick,  together  with  A.  E.  Webber,  constituted  the 
entire  Board  of  Directors  of  said  company  and,  to- 
gether with  appellees  Hyland  and  Levit,  were  the  per- 
sons against  whom  relief  was  sought,  and  that  the 
making  of  such  demand  upon  said  appellee  Directors 
would  have  been  a  useless  and  idle  act;  that  appellee 
Hendy  Co.  had  accordingly  been  named  as  a  party  de- 


fendant  in  said  action,  and  that  the  same  was  brought 
for  and  on  behalf  of  said  company  and  all  of  its  stock- 
holders other  than  appellees  Bassick,  Hyland  and 
Levit  as  the  holders  of  the  shares  of  Hendy  stock  dis- 
tributed to  them  in  the  manner  and  under  the  circum- 
stances described  in  the  complaint. 

Under  the  prayer  of  this  complaint,  appellant 
Shores  sought  a  declaration  and  determination  of  the 
rights  and  duties  of  the  pai-ties  to  said  action  with  re- 
spect to  each  other  imder  Paragraph  6G  of  the  Hendy 
Plan;  a  declaration  and  determination  of  the  rights 
and  duties  of  the  parties  thereto  with  respect  to  dis- 
position of  the  Hendy  shares  distributed  to  appellees 
Bassick,  Hyland  and  Levit  under  the  circumstances 
above  described;  and  a  declaration  and  determination 
of  the  rights  and  duties  of  the  parties  to  said  action 
with  respect  to  the  future  disposition  of  all  liquidat- 
ing dividends  subsequently  declared  by  the  Hendy  Co. 
to  its  stockholders,  particularly  with  reference  to 
whether  any  such  liquidating  dividends  should  be  |)aid 
on  said  stock  distributed  to  ,appellees  Bassick,  Hyland 
and  Levit,  or  whether  payment  of  such  future  liqui- 
dating dividends  should  be  restricted  to  the  stock- 
holders of  the  company  whose  shares  were  subjected  to 
the  Voting  Trust  created  by  Paragraph  6G  1  of  the 
Hendy  Plan;  that  the  individual  appellees  be  required 
to  accoimt  for  all  shares  of  Hendy  stock  distributed  to 
appellees  Bassick,  Hyland  and  Ticvit  in  the  manner 
described  in  said  complaint,  and  that  all  appellees  be 
enjoined  from  paying  from  the  assets  of  the  Hendy 
Co.  any  liquidating  or  other  dividends  on  Hendy 
shares  distributed  to  appellees  Bassick,  Hyland  and 
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Levit  in  the  manner  described  in  said  complaint ;  that 
such  stock  distribution  be  declared  illegal  and  void, 
and  that  appellees  Bassick,  Hyland  and  Levit  be  re- 
quired to  surrender  to  the  Hendy  Co.  all  shares  so  dis- 
tributed to  them,  the  same  to  be  cancelled  and  retired 
to  the  treasury  of  the  company. 

The  Shores  action  was  removed  from  the  State 
Court  where  it  was  originally  commenced  to  the  Dis- 
trict Court  on  the  petition  of  appellees.  In  their  re- 
moval petition  (Transcript,  ])age  31  at  33,  34)  the 
sole  ground  of  removal  urged  by  a|)pellees  was  that 
'^said  suit  is  one  arising  out  of  the  laws  of  the  United 
States  in  that  it  involves  a  Federal  question,  to  wit: 
the  validity,  effect  and  enforcement  of  the  decree  of 
said  United  States  District  Court  *  ^  *  approv- 
ing and  confirming  the  Plan  of  Reorganization  of  The 
Joshua  Hendy  Iron  Works  (a  corporation),  Debtor, 
and  ordering  said  reorganization  of  said  debtor  in 
accordance  with  the  provisions  of  said  Plan  of  Re- 
organization *  ^  *''  Appellant  Shores  thereupon 
moved  the  District  Court  to  remand  this  action  to  the 
State  Court,  and  in  her  motion  to  remand  (Transcript, 
page  45)  denied  appellees'  right  to  removal  upon  this 
ground,  contending  that  the  Shores  action  does  not 
involve  either  the  validity,  effect  or  enforcement  of 
the  order  of  the  District  Court  which  originally  con- 
firmed the  Hendy  Plan,  as  urged  in  appellees'  removal 
petition  (Transcript,  pages  31,  33),  or  the  construc- 
tion of  the  provisions  of  former  Section  77-B  of  the 
National  Bankruptcy  Act  under  which  the  Plan  was 
approved;  in  short,  that  no  ^'federal  question"  is  pre- 


sented  by  this  action.    This  motion  to  remand  was  sub- 
sequently denied.     (Transcript,  page  47.) 

The  Hendy  reorganization  proceedings. 

The  cause  entitled  ''Hendy  Realization  Co.  (for- 
merly The  Joshua  Hendy  Iron  Works),  a  corporation, 
A.  J.  Mayman,  C.  B.  Moores,  E.  H.  Price,  W.  R. 
Bassick,  E.  M.  Hyland  and  Morris  Levit,  Petitioners 
V.  Harold  M.  F.  Behneman  and  Gladys  M.  Shores, 
Respondents"  arises  out  of  the  above  mentioned  cor- 
porate T'eorganization  proceedings  involving  the 
Hendy  Co.  entitled  ''In  the  Matter  of  The  Joshua 
Hendy  Iron  Works,  a  corporation.  Debtor",  and  in 
connection  with  which  the  Hendy  Plan  was  approved 
and  carried  into  eifect.  This  cause  will  hereafter  be 
referred  to  as  the  ''Hendy  reorganization  proceeding". 
As  previously  stated,  this  proceeding  was  originally 
commenced  in  the  District  Court  on  or  about  March 
4,  1935,  and  the  Plan  was  approved  and  confirmed  by 
order  of  the  District  Court  dated  March  24,  1936. 
(Transcript,  page  201.)  On  January  27,  1937  an 
order  denominated  "Final  Decree  Approving  and 
Confirming  Report  of  Execution  and  Accomplishment 
of  Confirmed  Plan  of  Reorgg^nization:  Settling,  Ap- 
proving, and  Confirming  Final  Report  and  Account 
of  Trustee  for  Debtor:  Settling  and  Allowing  Claims, 
Fees,  and  Expenses:  Discharging  Trustee  for  Debtor: 
and  Terminating  and  Closing  Reorganization  Pro- 
ceedings" (hereafter  referred  to  as  the  "final  de- 
cree") was  entei'cd  by  the  District  Court  in  the  Hendy 
reorganization  proceeding  (Transcript,  page  225),  in 
which  it  was  determined  that  the  Hendv  Plan  had 
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been  fully  consummated  and  carried  into  effect.  There 
was  no  reservation  of  jurisdiction  provided  for  by  the 
court  i/n  said  final  decree  tvith  respect  to  any  matter 
involved'  in  the  Plan,  or  with  respect  to  any  order  of 
the  court  pertaining  thereto.  (See  Paragraph  16, 
Transcript,  page  231.)  Following  entry  of  the  final 
decree,  no  further  proceedings  were  taken  or  had  in 
the  District  Coui*t  in  connection  with  the  Hendy  reor- 
ganization proceeding  (see  Certificate  of  clerk  of  the 
District  Court,  Transcript,  page  152)  until  February 
19,  1941,  when  there  was  filed  in  the  District  Court 
by  appellees,  without  previous  application  or  order 
permitting  intervention,  a  petition  denominated  '^Peti- 
tion for  Order  Aiding,  Enforcing,  Effectuating  and 
Protecting  the  Adjudication,  Order,  and  Decree  of 
the  Above  Entitled  Court  Confirming  Plan  of  Reor- 
ganization and  Directing  Reorganization  of  Debtor 
Pursuant  Thereto,  and  Preventing  and  Enjoining  the 
Threatened  Interference  with  and  Defeat  of  Said 
Adjudication,  Order,  and  Decree  and  the  Jurisdiction 
of  the  Above  Entitled  Court''  (Transcript,  page  283), 
which  petition  (hereafter  referred  to  as  '^ippellees' 
petition  of  February  19,  1941")  was  captioned  ''In 
the  Matter  of  The  Joshua  Hendy  Iron  Works  (whose 
name  has  been  changed  to  Hendy  Realization  Co.), 
a  corporation,  Debtor",  followed  by  ^' Hendy  Realiza- 
tion Co.  (formerly  The  Joshua  Hendy  Iron  Works), 
a  corporation,  et  al.,  Petitioners  v.  Harold  M.  F. 
Dehneman  and  Gladys  INI.  Shores,  Respondents".  This 
petition  was  numbered  25937-S,  the  number  identify- 
ing the  old  Hendy  reorganization  proceeding.  No 
process  tvas  issued  upon  tlir  filinr/  of  this  petition,  and 
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710  diversity  of  citize^iship  between  the  parties  is 
therein  alleged.  In  api)ellees'  petition  of  February  19, 
1941,  which  really  initiated  a  new  action  under  the 
guise  of  the  old  Hendy  reorganization  proceeding,  it 
is  alleged  that  the  Shores  action  then  pending  in  the 
State  Court,  as  well  as  an  identical  companion  action 
previously  commenced  by  appellant  Behneman  entitled 
^^ Harold  M.  F.  Behneman,  Plaintiff,  v.  Hendy  Reali- 
zation Co.,  a  corporation  (formerly  The  Joshua  Hendy 
Iron  Works),  A.  J.  Mayman,  C.  B.  Moores,  E.  Price, 
A.  E.  Webber  and  W.  R.  Bassick,  individually  and 
as  the  Directors  of  Hendy  Realization  Co.,  Elmer  M. 
Hyland  and  Morris  Levit,  Defendants",  likewise  then 
pending  in  the  State  Court  (for  complaint  in  this 
action  see  Transcript,  page  338),  constitute  an  unwar- 
ranted and  improper  attack  upon,  and  an  attempted 
interference  with,  the  order  and  decree  of  the  District 
Court  of  March  24,  1936,  which  approved  and  con- 
firmed the  Hendy  Plan.  Through  this  petition,  ap- 
pellees requested  the  District  Court  to  permanently 
enjoin  the  further  prosecution  of  the  Shores  and 
Behneman  actions  in  the  State  Court. 

On  March  11,  1941  a  second  petition  denominated 
^^ Appellees'  Petition  for  Order  Restraining  and  Stay- 
ing Pending  Actions"  (hereafter  referred  to  as  ^'ap- 
pellees' petition  of  March  11,  1941")  was  similarly 
filed  by  appellees  in  the  old  Hendy  reorganization 
proceeding.  This  petition  (Transcript,  page  286),  in 
addition  to  reaffirming  the  allegations  of  appellees' 
petition  of  February  19,  1941,  also  refers  to  another 
action  commenced  by  appellant  Behneman  in  the  State 
Court  entitled  ''In  the  Matter  of  the  Voluntai'v  Wind- 
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ing  Up  and  Dissolution  of  Hendy  Realization  Co.,  a 
corporation''  (for  complaint  in  this  action  see  Tran- 
script, page  368),  through  which  appellant  Behneman 
sought  to  obtain  the  supervision  of  the  State  Court 
over  all  matters  pertaining  to  the  winding  up  and 
dissolution  of  the  Hendy  Co.,  which  was  then  in  prog- 
ress, pursuant  to  the  provisions  of  Section  403  of  the 
California  Civil  Code.  In  appellees'  X)etition  of  March 
11,  1941  they  again  pray  that  the  further  prosecution 
of  the  above  described  Belmeman  and  Shores  actions 
in  the  State  Court  be  permanently  enjoined,  and,  in 
addition,  that  further  prosecution  of  appellant  Behne- 
man's  action  for  State  Court  supervision  over  the 
winduig  up  and  dissolution  of  the  Hendy  Co.  be  like- 
wise permanently  enjoined. 

On  March  11,  1941  the  District  Court  entered  an 
order  temporarily  restraining  the  further  prosecution 
of  each  of  the  State  Court  actions  above  described, 
and  referred  appellees'  petitions  of  February  19  and 
March  11,  1941  to  Hon.  Burton  J.  Wyman,  as  Special 
Master,  for  hearing  and  report.  (Transcript,  page 
281.)  On  March  17,  1941  appellants  filed  a  motion  to 
dismiss  the  petitions  and  to  dissolve  the  temporary 
injunction  (Transcript,  page  336),  the  motion  being 
made  on  the  grounds  that  (1)  neither  of  said  petitions 
stated  a  claim  against  appellants  upon  which  relief 
could  be  granted  and  (2)  that  said  District  Court  was 
without  jurisdiction  over  the  subject  matter  covered 
thereby. 

Hearings  were  thereupon  had  before  the  Special 
Master  on  appellees'  petitions,  during  which  appel- 
lants' motion  to  dismiss  the  same  was  argued.    Upon 
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the  conclusion  of  the  hearings,  the  Special  Master,  on 
March  28,  1941,  filed  with  the  District  Court  his  cer- 
tificate and  report  (Transcript,  page  293),  in  which 
it  was  found  and  concluded  that  the  District  Court 
had  jurisdiction  over  the  subject  matter  of  appellees' 
petitions  of  February  19  and  March  11,  1941,  and  in 
which  it  was  recommended  (1)  that  the  temporary 
restraining  order  be  continued  in  effect;  (2)  that  ap- 
pellants' motion  to  dismiss  be  denied;  and  (3)  that 
appellants  be  permitted  to  plead  to  the  petitions  and 
that  the  same  then  be  heard  on  the  merits.  (Tran- 
script, page  334.) 

On  April  4,  1941  apx)ellants  filed  their  objections 
to  the  certificate  and  report  of  the  Special  Master 
(Transcript,  page  371),  and  upon  the  argument 
thereof  before  the  District  Court  it  was  ordered  that 
ruling  on  the  same  would  be  reserved  until  the  time 
of  trial,  and  that  this  proceeding  instituted  by  appel- 
lees within  the  old  Hendy  reorganization  proceeding 
and  the  Shores  action  (appellants'  motion  to  remand 
the  same  to  the  State  Court  having  by  this  time  been 
denied — Transcript,  page  47)  be  consolidated  for  trial. 
(Transcript,  page  49.)  An  answer  was  thereupon  filed 
by  appellees  to  the  complaint  in  the  Shores  Action 
(Transcript,  page  51),  and  an  answer  and  counter- 
claim was  filed  by  appellants  to  appellees'  February 
19  and  March  11,  1941  petitions  in  the  Hendy  reor- 
ganization proceeding  (Transcript,  page  375),  the 
counterclaim  alleging  in  substance  all  matters  set  forth 
in  the  Shores  complaint.  Appellees'  answer  to  the 
counterclaim  was  then  filed  (Transcript,  page  403), 
and  the  consolidated  causes  thus  brought  to  issue.  The 
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ensuing  trial  resulted  in  entry  of  judgment  in  favor 
of  appellees  and  against  appellants  in  both  causes. 
(Transcript,  page  131.) 

Upon  the  foregoing  statement  of  pleadings  and 
facts,  and  for  the  reasons  hereafter  set  forth  in  this 
brief,  appellants  contend  that  the  District  Court  was 
ivithout  jurisdiction  over  the  subject  matter  involved 
in  either  of  the  consolidated  oatises. 

The  appellate  jurisdiction  of  the  Circuit  Court  of 
Appeals  in  these  consolidated  causes  is  based  upon 
the  following  statutory  provisions: 

^^The  Circuit  Courts  of  Appeals  shall  have  appel- 
late jurisdiction  to  review  by  appeal  final  deci- 
sions : 

First :  In  the  District  Courts,  in  all  cases  save 
where  a  direct  review  of  the  decision  may  be  had 
in  the  Supreme  Court  under  Sec.  345  of  this 
title." 

Jwdicial  Code,  Sec.  128; 

Z7.  S.  C,  Title  28,  Sec.  225. 

No  direct  review  of  the  decision  of  the  District 
Court  in  this  case  may  be  had  to  the  Supreme  Court 
under  the  section  referred  to  in  the  statutory  provi- 
sion quoted  above. 

Rule  73(a)  of  the  Rules  of  Civil  Procedure  for  the 
District  Courts  of  the  United  States  provides  in  part: 
^^When  an  appeal  is  permitted  by  law  from  a 
District  Court  to  a  Circuit  Court  of  Appeals  and 
within  the  time  prescribed,  a  party  may  appeal 
from  a  judgment  by  filing  with  the  District  Court 
a  notice  of  appeal." 
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The  District  Court  entered  final  judgment  in  these 
consolidated  causes  (Transcript,  page  131)  in  favor 
of  appellees  and  against  appellants  on  November  15, 
1941.  This  judgment  is  within  the  meaning  of  the 
above  quoted  jurisdictional  statute,  thus  making  the 
judgment  subject  to  review  on  appeal  in  this  court. 
Appellants'  notice  of  appeal  from  the  final  judgment 
was  filed  in  the  District  Court  on  December  15,  1941. 
(Transcript,  page  136.) 


STATEMENT  OP  THE  CASE. 

Through  this  appeal  api^ellants  have  attacked  the 
propriety  of  the  final  judgment  entered  in  the  District 
Court  in  these  consolidated  causes  on  two  principal 
grounds,  namely: 

First:  That  the  District  Court  was  without  juris- 
diction over  the  subject  matter  and  issues  presented 
in  said  causes; 

Second:  That  the  District  Court  erred  in  its  deci- 
sion on  the  merits. 

Neither  the  pleadings  nor  the  evidence  show  any 
substantial  conflict  as  to  the  facts  to  be  considered  by 
the  court  in  passing  on  each  of  these  points,  and  those 
facts  have  already  been  set  forth  and  described  in 
detail  in  this  brief  under  the  Jurisdictional  Statement. 

The  jurisdictional  questions  are  raised  through  re- 
tention of  jurisdiction  by  the  District  Court  over  the 
Shores  action  following  denial  of  appellant  Shores' 
motion  to  remand  this  action  to  the  State  Court,  and 
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by  reason  of  denial  in  the  final  judgment  of  appel- 
lants' motion  to  dismiss  the  February  19  and  March 
11,  1941,  petitions  filed  by  api)ellees  in  the  Hendy 
reorganization  proceeding. 

The  questions  regarding  the  propriety  of  the  final 
judgment  on  the  merits  are  raised  by  reason  of  the 
ruling  of  the  District  Court  that  on  and  prior  to  De- 
cember 20,  1940,  the  affairs  of  the  Hendy  Co.  had  been 
successfully  rehabilitated  within  the  meaning  of  that 
term  as  used  in  Paragraph  6G  2  of  the  Hendy  Plan 
of  Reorganization,  thus  permitting  appellees  Bassick, 
Hyland  and  Levit  to  retain  the  2212^  shares  of 
Hendy  stock  distributed  to  them  by  the  Hendy  Direc- 
tors on  said  last  mentioned  date.  It  is  accordingly 
appropriate  that  Paragraph  6G  of  the  Plan  be  set 
forth  in  full  here.  Said  Paragraph  reads  as  follows : 
^^G.     Capital  stock. 

4425  shares  of  the  capital  stock  of  the  debtor 
corporation  are  now  outstanding,  said  shares  hav- 
ing a  book  value  of  $212,898.51,  but  no  actual 
value. 

In  consideration  of  the  extensions  granted  bv 
the  creditors  and  of  the  reduction  of  their  claims 
in  the  sum  of  $73,853.06,  as  aforesaid,  the  stock- 
holders shall  appropriately  endorse  and  deliver 
the  stock  held  by  them  to  the  Board  of  Directors 
of  the  debtor  corporation,  appointed  as  herein- 
after provided,  to  be  held  by  said  Board  as  fol- 
lows: 

1.  50%  of  the  shares  so  deposited  by  each 
stockholder  shall  be  held  in  trust  and  voted  by 
said  Board  for  a  period  of  5  years,  and  there- 
after imtil  the  extended  obligations  are  fully 
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paid,  so  as  to  leave  the  management  of  the 
debtor  corporation  during  such  period  in  the 
hands  of  its  creditors.  The  Board  shall  have 
full  power  to  vote  said  stock,  including  the 
power  to  vote  for  a  reorganization  of  the  cap- 
ital structure  of  the  debtor  corporation  so  as 
to  provide,  at  any  time,  for  an  issue  of  one  or 
more  classes  of  x^i'^ferred  stock  and  the  ex- 
change therefor  of  any  part  or  all  of  the  un- 
secured liabilities  of  the  debtor  corporation. 
Upon  the  expiration  of  5  years  and  the  pay- 
ment in  full  of  the  extended  obligations,  such 
shares  shall  be  returned  to  their  resfjective 
owners. 

2.  The  remaining  50%  of  the  shares  so  de- 
livered by  each  stockholder  shall  be  held  by 
said  Board  free  and  clear  of  any  claim,  right, 
title,  or  interest  therein  by  such  stockholder, 
to  be  distributed  by  said  Board,  in  its  sole  dis- 
cretion, either  in  whole  or  in  part,  to  the  man- 
aging officers  thereof,  as  a  reward  for  man- 
agement and  the  successful  rehabilitation  of 
the  company's  affairs."  (Transcript,  pages  186, 
187.) 

As  stated  above,  the  pertinent  facts  necessary  to  a 
consideration  of  all  of  these  questions  by  this  court 
have  been  set  forth  in  the  jurisdictional  statement  of 
this  brief,  and  in  the  interests  of  brevity  will  not  be 
repeated  here. 
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SPECIFICATION  OF  ERRORS  RELIED  UPON 
BY  APPELLANTS. 

I.  The  District  Court  erred  in  making  and  enter- 
ing the  final  judgment  herein  on  November  15,  1941, 
for  the  reason  that  it  was  without  jurisdiction  over 
the  subject  matter  involved  in  the  above  entitled  con- 
solidated causes,  or  either  of  them.  This  specification 
of  error  is  also  directed  at  Consolidated  Finding  of 
Fact  No.  XXII  (Transcript,  page  124)  and  Consoli- 
dated Conclusion  of  Law  No.  1  (Transcript,  page 
127)  wherein  the  District  Court  finds  and  concludes 
as  a;  matter  of  law  that  its  jurisdiction  over  the  sub- 
ject matter  of  these  consolidated  causes  is  sole  and 
exclusive. 

II.  The  District  Couii:  erred  in  denying  the  mo- 
tion of  appellants  Shores  and  Behneman  to  dismiss, 
for  want  of  jurisdiction  over  the  subject  matter,  ap- 
pellees' petitions  filed  in  the  Hendy  reorganization 
proceeding  on  February  19,  1941  (Transcript,  page 
233)  and  on  March  11,  1941  (Transcript,  page  286), 
and  to  vacate  the  restraining  order  entered  on  Marcli 
11,  1941  (Transcript,  page  290),  and  accordingly 
erred  in  entering  its  final  judgment  in  these  consoli- 
dated causes  on  November  15,  1941.  (See  Pai-agraph 
2  of  judgment,  Transcript,  page  133.)  This  specifi- 
cation of  error  is  also  directed  at  Consolidated  Find- 
ing of  Fact  No.  XXII  (Transcrij)t,  page  124)  and 
Consolidated  Conclusion  of  Law  No.  1  (Transcript, 
page  127)  wherein  the  District  Court  finds  and  con- 
cludes as  a  matter  of  law^  that  its  jurisdiction  over 
the  subject  matter  of  these  consolidated  causes  is 
sole  and  exclusive. 
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III.  The  District  Court  erred  in  approvini^  in  its 
said  final  judgment  entered  on  November  15,  1941, 
the  certificate  and  report  of  Hon.  Burton  J.  Wyman, 
as  Special  Master,  dated  March  28,  1941,  and  in  en- 
tering said  final  judgment  in  favor  of  appellees  in 
view  of  the  fact  that  by  reason  of  their  failure  to 
properly  intervene  in  said  reorganization  proceeding, 
in  accordance  with  Rule  24  of  the  Rules  of  Civil  Pro- 
cedure for  the  District  Courts  of  the  United  States, 
said  individual  appellees  are  not  proper  parties 
thereto.  This  specification  of  error  formed  the  basis 
of  objection  No.  1  of  appellants'  objections  to  said 
Special  Master's  certificate  and  report  (Transcript, 
page  371),  which  objections  w^ere  not  ruled  upon  by 
said  District  Court  until  entry  of  said  final  judgment 
on  November  15,  1941.  (Transcript,  page  133.) 

IV.  The  District  Court  erred  in  making  its  order 
(Transcript,  page  47)  denying  the  motion  of  appellant 
Shores  to  remand  the  Shores  action  to  the  Superior 
Court  of  the  State  of  California,  in  and  for  the  City 
and  County  of  San  Francisco  (Transcript,  page  45) 
and  in  entering  final  judgment  in  these  consolidated 
causes.  Said  action  is  not  one  arising  under  the  Con- 
stitution or  laws  of  the  United  States,  which  was  the 
sole  ground  urged  by  appellees  for  removal  thereof 
from  said  State  Court  (in  which  jurisdiction  had  al- 
ready attached)  to  said  District  Court,  and  said  mo- 
tion to  remand  should  accordingly  have  been  granted. 
This  specification  of  error  is  also  directed  at  Consoli- 
dated Finding  of  Fact  No.  XXII  (Transcript,  page 
124)  and  Consolidated  Conclusion  of  Law  No.  1 
(Transcript,  page  127)    wherein  the  District   Court 
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finds  and  concludes  as  a  matter  of  law  that  its  juris- 
diction over  the  subject  matter  of  these  consolidated 
causes  is  sole  and  exclusive. 

V.  The  District  Couii:  erred  in  findins^  and  con- 
cluding as  a  matter  of  law  that  on  and  prior  to  both 
November  15,  1940  and  December  20,  1940,  the  aifairs 
of  appellee  Hendy  Realization  Co.  had  been  success- 
fully rehabilitated  within  the  meaning"  of  that  term 
as  used  in  Paragraph  6G  2  of  the  Hendy  Plan  of  Re- 
organization, as  specified  in  Finding  No.  IX  (Tran- 
script, page  106)  and  in  Conclusion  of  Law  No.  2 
(Transcript,  page  127)  of  the  consolidated  findings  of 
fact  and  conclusions  of  law  made  and  entered  herein. 

VI.  The  District  Court  erred  in  finding  and  con- 
cluding as  a  matter  of  h\\\  that  appellees  Bassick,  Hy- 
land  and  Levit,  as  the  managing  officers  of  appellee 
Hendy  Realization  Co.,  were  entitled  to  the  2212^^ 
shares  of  capital  stock  of  appellee  Hendy  Realization 
Co.  distributed  to  them  on  December  20,  1940,  by  ap- 
pellees Mayman,  Moores,  Price  and  Bassick,  and  by 
A.  E.  Webber  (now  deceased),  as  the  then  Directors 
of  appellee  Hendy  Realization  Co.,  as  specified  in 
Finding  No.  XV  (Transcript,  page  115)  and  in  Find- 
ing No.  XVI  (Transcript,  page  118)  and  in  Conclu- 
sion of  Law  No.  3  (Transcript,  page  128)  of  the  con- 
solidated findings  of  fact  and  conclusions  of  law  made 
and  entered  herein. 

VII.  The  District  Court  erred  in  finding  and  con- 
cluding as  a  matter  of  law  that  appellees  Bassick, 
Hyland  and  Levit,  as  the  managing  officers  of  appellee 
Hendy  Realization  Co.,  had  been  inadequately  com- 


21 


pensated  for  the  services  rendered  by  them  to  said 
appellee  corporation  between,  March  24,  1936  and  No- 
vember 15,  1940,  and  in  findine;  and  concluding  as  a 
matter  of  law  that  the  payment  of  additional  com- 
pensation or  bonuses  by  said  appellee  corporation  to 
appellees  Bassick,  Hyland  and  Levit  on  December  4, 
1940,  was  proper,  as  specified  in  Finding  No.  XI 
(Transcript,  page  108)  and  in  Finding  No.  XVI 
(Transcript,  page  118)  and  in  Conclusion  of  Law  No. 
3  (Transcript,  page  128)  of  the  consolidated  findings 
of  fact  and  conclusions  of  law  made  and  entered 
herein.  These  findings  of  fact  and  conclusions  of  law 
deal  with  matters  not  within  the  fundamental  issues 
raised  by  the  pleadings,  and  go  beyond  the  scope  of  the 
relief  prayed  for  by  any  party  to  these  consolidated 
causes. 

VIII.  The  District  Court  erred  in  providing  in  its 
judgment  that  appellants  should  be  permanently  re- 
strained and  enjoined  from  interfering  with,  or  attack- 
ing through  court  proceedings  or  otherwise,  the  addi- 
tional compensation  or  bonus  payments  made  by  ap- 
pellee Hendy  Realization  Co.  to  appellees  Basick,  Hy- 
land and  Levit  on  December  4,  1940,  as  provided  in 
Paragraph  No.  4  of  the  judgment  made  and  entered 
herein  on  November  15,  1941.  (Transcript,  pages  134, 
135.)  This  relief  goes  beyond  the  scope  of  the  issues 
raised  by  the  pleadings,  and  the  granting  of  the  same 
was  accordingly  improper. 
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SUMMARY  OF  ARGUMENT. 

Appellants'  aro'iunent  of  this  case  will  be  iDresented 
under  the  following  headings: 

1.  The  District  Court  had  no  jurisdiction  over  the 
subject  matter  involved  in  the  Hendy  reorganization 
proceeding,  as  presented  by  appellees'  petitions  of 
February  19  and  March  11,  1941.  This  position  will 
be  based  upon  the  contention  that : 

(a)  The  Shores  State  Coui-t  action,  the  com- 
panion Behneman  State  Court  action  and  the 
Behneman  action  for  State  Court  supervision 
over  the  winning  up  and  dissolution  of  the  Hendy 
Co.  do  not  seek  to  interfere  with  any  order  or  de- 
cree of  said  District  Court  entered  in  the  Hendy 
reorganization  proceeding,  and  their  prosecution 
in  the  State  Court  should  accordinglv  not  have 
been  enjoined; 

(b)  The  Hendy  reorganization  proceeding  was 
terminated  and  closed  without  reservation  of  juris- 
diction by  final  decree  of  the  District  Court  en- 
tered therein  on  January  27,  1937;  hence,  juris- 
diction over  appellees'  petitions  of  February'  19 
and  March  11,  1941,  should  not  have  been  enter- 
tained. 

2.  The  individual  appellees  are  not  proper  parties 
to  the  Hendy  reorganization  proceeding  for  the  reason 
that  none  of  them  have  ever  properly  intervened  in 
said  proceeding. 

3.  The  District  Court  had  no  jurisdiction  over  the 
subject  matter  involved  in  the  Shores  action,  as  ])re- 
sented  by  appellant  Shores'  complaint  filed  therein. 
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No  ^^ federal"  question  is  presented  by  the  facts  al- 
leged in  this  complaint,  and  its  removal  from  the  State 
Court,  where  originally  commenced  and  where  juris- 
diction had  already  attached,  was  therefore  imj^roper. 

4.  The   judgment    of   the    District    Court    on   the 
merits  was  erroneous. 

5.  The  injunctive  relief  granted  appellees  exceeds 
the  issues  raised  in  these  consolidated  causes. 


ARGUMENT. 

1.  THE  DISTRICT  COURT  HAD  NO  JURISDICTION  OVER  THE 
SUBJECT  MATTER  INVOLVED  IN  THE  HENDY  REORGANI- 
ZATION PROCEEDING  AS  PRESENTED  BY  APPELLEES' 
PETITIONS  OF  FEBRUARY  19  AND  MARCH  11,  1941. 

Subdivision  (h)  of  former  Section  77-B  of  the  Na- 
tional Bankruptcy  Act  reads,  in  part,  as  follows : 

^^Upon  the  termination  of  the  proceedings  a  final 
decree  shall  be  entered  discharging  the  trustee  or 
trustees,  if  any,  making  such  provisions  as  may 
be  equitable,  by  way  of  injunction  or  otherwise, 
and  closing  the  case."  (U,S,C,,  Title  11,  Sec. 
207.) 

On  January  27, 1937,  the  District  Court  entered  a  final 
decree  in  the  Hendy  reorganization  proceeding  pursu- 
ant to  the  above  quoted  subdivision  of  said  Section 
77-B.  This  final  decree  contained  no  reservation  of 
jurisdiction  whatsoever.  On  the  contrary,  it  was 
therein  determined  that  the  Hendy  plan  of  Reorgani- 
zation had  been  fullv  consummated  and  carried  into 

ft/ 

effect,  and  Paragraph  16  of  said  final  decree  provided : 
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''That  the  proceedings  for  the  corporate  reor- 
ganization of  the  debtor  in  this  court,  entitled  ^In 
the  Matter  of  The  Joshua  Hendy  Iron  Works,  a 
corporation,  Debtor,  No.  25937-S',  be,  and  the 
same  hereby  are,  terminated  and  closed ;  such  ter- 
mination and  closing  to  be  for  all  ])urposes  final 
upon  the  filing  herein  of  receipts  showing  the  pay- 
ment of  the  final  fees  and  expenses  hereinabove 
allowed,  and  the  surrender  and  exchange  of  the 
stock  certificates  w^hich  have  not  yet  been  sur- 
rendered and  exchanged  as  provided  in  said  Plan 
of  Reorganization.''    (Transcript,  pages  231,  232.) 

No  further  orders  w^ere  thereafter  made,  and  no 
further  proceedings  of  any  kind  were  thereafter  had 
or  taken  in  connection  with  the  Hendy  reorganization 
proceeding  until  the  filing  therein  of  appellees'  peti- 
tion of  February  19,  1941,  over  four  years  after  entry 
of  said  final  decree.  Under  this  petition  and  their 
supplemental  petition  of  March  11,  1941,  the  individ- 
ual appellees,  therein  referred  to  as  ^'Petitioners", 
seek  to  restrain  appellants  Shores  and  Behneman, 
therein  referred  to  as  ''Respondents",  from  further 
prosecution  of  their  then  pending  State  Court  actions 
above  described.  The  gist  of  appellees'  February  19 
and  March  11,  1941,  petitions  is  that  the  said  State 
Coui't  actions  seek  to  obstruct,  attack  and  interfere 
with  the  order  and  decree  of  the  District  Court  con- 
firming the  Hendy  Plan  of  Reorganization.  In  this 
connection,  it  is  si,gnificant  to  note  here  that  said  State 
Court  actions  affected  only  the  individual  appellees 
and  not  the  rights  of  either  the  Hendy  Co.  or  its  cred- 
itors; and,  accordingly,  tlvat  the  only  persons  to  be 
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benefited  through  the  e^ijoining  of  further  prosecution 
of  these  State  Court  actions  tvere  the  individual  ap- 
pellees. These  facts  give  rise  to  two  of  the  jurisdic- 
tional questions  to  be  determined  on  this  appeal: 

(a)  Did  the  State  Court  actions  initiated  by 
appellants  seek  to  obstruct,  attack  or  interfere 
with  the  order  and  decree  of  the  District  Court 
approving  and  confirming  the  Hendy  Plan  of  Re- 
organization, thus  entitling  appellees  to  have  the 
further  prosecution  of  these  actions  x^ermanently 
enjoined? 

(b)  In  view  of  entry  of  the  final  decree  in  the 
Hendy  reorganization  proceeding  on  January  27, 
1937,  did  the  District  Court  have  continuing  juris- 
diction over  the  subject  matter  presented  in  the 
injunction  proceedings  instituted  by  appellees' 
petitions  of  February  19  and  March  11,  1941? 

For  the  following  reasons,  appellants'  answers  to 
each  of  these  questions  are  in  the  negative. 

1(a).  THE  STATE  COURT  ACTIONS  INSTITUTED  BY  APPELLANTS 
SHORES  AND  BEHNEMAN  DID  NOT  SEEK  TO  OBSTRUCT, 
ATTACK  OR  INTERFERE  WITH  THE  ORDER  AND  DECREE 
OF  THE  DISTRICT  COURT  APPROVING  AND  CONTIRMINO 
THE  HENDY  PLAN  OF  REORGANIZATION. 

Discussion  of  the  Shores  and  Behneman  declaratory  relief  actions. 

The  character  of  the  Shores  and  Behneman  State 
Court  actions  has  already  been  fully  described.  It  will 
be  recalled  that  under  Paragraph  6G  2  of  the  Hendy 
Plan  it  was  provided  that  50%  of  the  Hendy  shares 
surrendered  by  each  of  the  old  Hendy  stockholders  to 
the  Hendy  Board  of  Directors  was  to  be  held  by  said 


26 


Board  ''free  and  clear  of  any  claim,  right,  title  or 
interest  therein  by  such  stockholder,  to  be  distributed 
by  said  Board,  in  its  sole  discretion,  either  in  whole 
or  in  part,  to  the  managing'  officers  thereof,  as  a  re- 
ward for  management  and  the  successful  reJiahilita- 
tion  of  the  company's  affairs."    (Italics  ours.) 

Unfortunately,  the  Hendy  Plan  does  not  define  what 
is  meant  by  the  term  ''successful  rehabilitation",  or 
prescribe  under  what  circumstances  the  affairs  of  the 
Hendy  Co.  would  be  deemed  to  have  been  successfully 
rehabilitated.  Had  it  done  so,  the  question  of  whether 
or  not  the  affairs  of  this  company  had  been  success- 
fully rehabilitated  on  or  about  December  20,  1940, 
when  the  stock  was  distributed,  could  readily  have 
been  determined.  Such  determination  would,  however, 
necessarily  have  depended  upon  events  occurrincj  after 
the  Plan  had  been  consummated  and  put  into  effect — 
not  before.  In  the  absence  of  a  definition  of  this  term 
in  the  Plan,  it  becomes  necessary  to  consider  what  all 
of  the  parties  thereto,  that  is  to  say,  the  Hendy  stock- 
holders and  creditors,  intended  it  to  mean  when  the 
Plan  was  approved  by  them  and  confirmed  by  the 
District  Court.  Once  the  intended  meaning  of  the 
term  is  thus  established,  it  likewise  then  becomes 
equally  necessary  to  review  events  occurring  subse- 
quent to  consummation  of  the  Plan  and  to  the  con- 
clusion of  the  reorganisation  proceeding  in  order  to 
determine  whether  successful  rehabilitation  of  the 
Hendy  Co.'s  affairs  was  ever  accomplished. 

Through  the  State  Court  actions  brouglit  by  appel- 
lants on  behalf  of  the  Hendy  Co.  and  all  of  its  stock- 
holders against  the  individual  appellees  as  the  Direc- 
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tors  and  managing  officers  of  said  company  appellants 
seek  a  judicial  determination,  i.e.,  a  declaratory  judg- 
ment, with  respect  to  the  property  rights  of  the  parties 
in  the  stock  which,  prior  to  the  commencement  of  said 
actions,  had  been  distributed  to  appellees  I>assick, 
Hyland  and  Levit,  as  managing  officers,  under  the  cir- 
cumstances described  above.  In  these  actions  it  is  con- 
tended that,  in  view  of  events  occurring  after  the  clos- 
ing of  the  reorganization  proceeding,  a  successful  re- 
habilitation of  the  affairs  of  the  Hendy  Co.  within  the 
meaning  of  that  term  as  used  in  the  Hendy  Plan  had 
not  been  accomplished,  and  the  State  Court  is  called 
upon  to  determine  whether  this  contention  is  correct. 
Jurisdiction  over  the  parties  to,  and  the  subject  mat- 
ter of,  these  actions  had  already  attached  in  the  State 
Court  at  the  time  when  their  further  prosecution  was 
enjoined  by  said  District  Court.  It  is  appellants'  con- 
tention that  the  questions  thus  presented  in  these  State 
Court  actions  could  have  been,  and  should  have  been, 
determined  in  the  State  Court,  which  court  had  origi- 
nal and  exclusive  jurisdiction  thereof. 

Prosecution  of  appellants'  State  Court  actions  has 
been  permanently  enjoined  by  the  District  Court  on 
the  sole  ground  that  they  seek  to  obstruct,  attack  and 
interfere  with  its  order  approving  and  confirming  the 
Hendy  Plan  of  Reorganization.  This  presents  the 
question :  In  what  way  can  these  State  Court  actions 
be  said  to  attack,  obstruct  or  interfere  with  this  order  ? 
It  is  true  that  through  these  actions  appellants  ques- 
tion the  interpretation  placed  on  Paragra])h  6G  2  of 
the  Hendy  Plan  hy  the  appellee  Hendy  Directors  long 
after  the  Plan  was  carried  into  effect,  and  that  appel- 
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lants  likewise  question  the  right  of  said  Directors  to 
distribute  the  Hendy  stock  in  controversy  solely  upon 
the  basis  of  their  intey^pretation  of  the  meaning  of  the 
term  ^^ successful  rehabilitation  of  the  company's  af- 
fairs'' as  used  in  the  Hendy  Plan.  As  pointed  out 
above,  neither  the  Hendy  Plan  nor  any  order  of  the 
District  Court  with  reference  thereto  defines  the  mean- 
ing of  the  term  '^successful  rehabilitation'',  or  pre- 
scribes under  what  circmnstances  such  event  will  be 
deemed  to  have  been  accomplished.  This  being  true,  it 
cannot  be  said  that  appellants'  State  Court  actions 
attack,  obstruct  or  interfere  with  anything  ordered  or 
prescribed  in  any  order  of  the  District  Court  pertain- 
ing to  the  Plan.  They  merely  seek  a  determination  of 
property  rights  arising  out  of  the  Plan,  and  it  w^ill  be 
remembered  that  the  reorganization  proceeding  liad 
been  terminated  and  closed  by  final  decree  approxi- 
mately four  years  prior  to  the  filing  of  these  actions. 

A  ''Plan  of  Reorganization",  as  the  term  was  used 
in  proceedings  under  Section  77-B  of  the  Bankruptcy 
Act,  is,  after  all,  merely  a  contract  between  the  debtor 
corporation,  its  creditors  and  stockholders,  whereby 
the  rights  of  those  parties  are  adjusted  in  a  mamier 
acceptable  to  them,  and  once  they  have  agreed  in  this 
respect  the  order  of  the  District  Court  approving  and 
confirming  that  agreement  merely  gives  the  Ph\n 
subsequent  legal  effect.  As  stated  by  Mr.  Gerdes 
(Gerdes  on  Corporate  Reorganization^  Yol.  2,  p.  1664, 
Sec.  1036)  : 

"The  entire  proceeding  under  this  amendment 
(77-B)  has  for  its  sole  purpose  the  preparation 
of  a  plan,  its  approval  by  the  court,  and  its  con- 
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summation  under  the  direction  of  the  court  *  *  * 
Upon  confirmation  by  the  court  the  plan  is  bind- 
ing upon  all  creditors  and  stockholders  of  the 
debtor  corporation.'' 

Johnson  on  Bankruptcy  Reorgmiizations  (p.  519, 
Sec.  603a)  characterizes  a  Plan  of  Reorganization  as 
follows : 

''A  reorganization  plan,  although  formulated  ac- 
cording to  statutory  rules,  is  similar  to  a  com- 
position arrangement  and  is  therefore  simulated 
to  a  contract  or  agreement.  While  dissenters  are 
bound  by  the  requisite  majority  accepting  the 
plan,  it  is  in  effect  an  agreement  by  which,  under 
the  law,  the  minority  are  bound  by  the  majority. 
The  relation  of  co-creditors  and  co-stockholders  is 
recognized,  and  collective  action  is  coerced.  The 
rules  of  construction  and  interpretation  applied 
to  contracts  govern  in  the  a^ymlysis  of  a  reorgmi- 
ization  plan,"    (Italics  ours.) 

Viewing  the  Hendy  Plan  as  an  ordinary  contract, 
the  meaning  and  interpretation  of  which  is  not  en- 
tirely clear  in  certain  particulars,  and  in  connection 
with  which  a  controversy  has  arisen  between  the  par- 
ties with  respect  to  certain  rights  established  thereby, 
it  certainly  cannot  be  said  that  a  State  Court  is  with- 
out power  to  construe  and  interpret  that  contract  in 
accordance  with  established  legal  principles  governing 
the  construction  of  contracts.  On  the  other  hand,  the 
same  conclusion  must  be  reached  if  the  Plan  is  con- 
sidered as  merged  into  the  order  of  the  District  Court 
confirming  it.  The  order  of  the  District  Court  ap- 
proving and  confirming  the  Hendy  Plan  is  a   final 
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judgment,  no  api)eal  ever  having  been  taken  there- 
from. As  such,  it  is  no  ditferent  from  any  other  final 
judgment.  It  is  fmidamental  that  a  judgment  creates 
a  contract  or  obligation  between  the  parties  (33  C.  J. 

1056,  Judgments,  Sec.  9;  Weaver  v.  City  &  Count ij  of 
San  Francisco,  146  Cal.  728  at  732),  and  that  a  new 
action  may  be  brought  upon  a  final  and  subsisting 
judgment.  (15  Cal.  Jur.  258,  Judgments,  Sec.  258.) 
Thus  an  action  on  a  judgment  is  an  action  on  a  con- 
tract, irrespective  of  the  nature  of  the  original  trans- 
action on  which  the  judgment  is  founded.    (33  C.  J, 

1057,  Judgments,  Sec.  9.)  Furthermore,  an  action 
may  be  maintained  in  a  state  court  upon  a  judgment 
rendered  in  a  Federal  Court.  (34  C.  J.  1160,  1161, 
Judgments,  Sec.  1643;  34  C.  J.  1104,  Judgments,  Sec. 
1569.) 

We  do  not  believe  that  appellees  wdll  or  can  contend 
that  a  state  court  is  without  powder  to  construe  the 
language  and  effect  of  a  fuial  judgment  rendered  by 
a  Federal  court  if  called  upon  to  do  so  in  an  ap- 
propriate action  based  upon  such  final  judgment.  The 
mere  fact  that  a  suit  in  a  state  court  is  brought  on 
a  judgment  recovered  in  a  Federal  court  does  not  en- 
title the  defendant  to  a  removal  to  the  Federal  court. 
(Provident  Savings  Life  Assurance  Society  of  New 
York  V.  Ford,  114  U.  S.  635,  29  L.  Ed.  261.)  For,  as 
pointed  out  above,  a  final  judgment  is  a  contract,  and 
the  interpretation  and  construction  of  contracts  is 
within  the  province  of  a  state  court.  The  legal  op- 
eration and  effect  of  a  judgment  must  be  ascertained 
by  a  construction  and  interpretation  of  it.  This  pre- 
sents a  question  of  law  for  the   court.     Judgments 
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must  be  construed  as  a  whole,  and  so  as  to  give  effect 
to  every  word  and  part.  Where  a  judgment  is  sus- 
ceptible of  two  interpretations,  that  one  will  be 
adopted  which  i-enders  it  more  reasonable,  effective 
and  conclusive  (34  ('.  J.  501,  Judgments,  Sec.  794) ; 
and  it  must  be  remembered  that  the  Shores  and 
Behneman  State  Court  actions  were  filed  pursuant  to 
the  California  Declaratory  Relief  Act  (Sec.  1060, 
Col.  Code  of  Civil  Procedure),  which  provides: 

^^Any  person  interested  under  a  deed,  will  or 
other  w^ritten  instrument,  or  under  a  contract,  or 
who  desires  a  declaration  of  his  rights  or  duties 
with  respect  to  another,  or  in  respecti  to,  in,  over 
or  upon  property,  or  with  respect  to  the  location 
of  the  natui'al  channel  of  a  water  course,  may,  in 
cases  of  actual  controversy  relating  to  the  legal 
rights  and  duties  of  the  respective  parties,  bring 
an  action  in  the  superior  court  for  a  declaration 
of  his  rights  and  duties  in  the  premises,  including 
a  determination  of  any  question  of  construction 
or  validity  arising  under  such  instrument  or  con- 
tract. He^  may  ask  for  a  declaration  of  rights  or 
duties,  either  alone  or  with  other  relief;  and  the 
court  may  make  a  binding  declaration  of  such 
rights  or  duties,  whether  or  not  further,  relief  is 
or  could  be  claimed  at  the  time.  The  declaration 
may  be  either  affirmative  or  negative  in  form  and 
effect,  and  such  declaration  shall  have  the  force 
of  a  final  judgment.  Such  declaration  may  be 
had  before  there  has  been  any  breach  of  the  ob- 
ligation in  respect  to  which  said  declaration  is 
sought. 
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Henderson  v.  Oroville-W yandotte  Irricfation  Dist., 
207  Cal.  215,  is  a  case  in  point  here.     In  this  case, 
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plaintiff  brought  an  action  for  declaratory  relief  to 
have  his  water  rights  in  certain  land  declared.  The 
California  Supeiior  Court  in  which  this  action  was 
filed  was  called  upon  to  construe  an  order  of  the 
California  Railroad  Commission  which  had  become 
final.  Defendant  maintained  that  such  order  was  re- 
viewable only  in  the  State  Supreme  Court,  and  its 
demurrer  to  plaintiff's  complaint  was  sustained  with- 
out leave  to  amend.  In  reversing  this  ruling,  the  Cali- 
fornia Supreme  Court  said  tliat  the  validity  of  the 
order  of  the  Railroad  Commission  was  not  in  question 
or  under  review,  but  that  the  interpretation  only  of 
that  order  was  before  the  court.  In  this  connection, 
the  court  said  (at  page  219) : 

^^ Where  a  written  instrument  aff'ects  the  title  to 
real  property,  otherwise  subject  to  the  jurisdic- 
tion of  the  Superior  Court,  we  can  conceive  of  no 
reason  whv  such  an  instrument  mav  not  be  con- 
strued  and  its  meaning  declared,  even  tlioiigh  the 
document  is  final  in  its  nature  and  is  the  result  of 
action  hy  either  the  legislative,  executive  or  judi- 
cial branches  of  a  state  government  or  the  Gov- 
ernment of  the  United  States,''    (Italics  ours.) 

It  is  submitted  that  this  reasoning  is  a])plicable  to 
this  case,  and  that  an  application  to  a  state  court  for 
the  determination  of  property  rights  growing  out  of 
a  Plan  of  Reorganization  confirmed  by  a  Federal 
court  in  a  proceeding  which  has  been  finally  termi- 
nated and  closed  is  not  tantamount  to  an  interference 
with,  an  attack  upon,  or  an  obstruction  of  the  final 
judgment  of  such  Federal  court  ap]n^oving  and  con- 
firming the  Plan,  even  though,  as  an  incident  to  grant- 
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ing  the  relief  sought,  the  state  court  is  called  upon  to 
construe  uncertain  or  ambiguous  language  contained 
in  such  Plan  in  order  to  determine  the  intention  of 
the  parties  thereto,  or  to  determine  the  yjroperty 
rights  created  thereby.  Cases  such  as  Holmes  v.  Rotve, 
97  Fed.  (2d)  537  (C.  C.  A.  9,  1938) ;  Local  Loan  Co, 
V,  Hunt,  292  U.  S.  234,  78  L.  Ed.  1230;  and  In  re 
Hermitage  Bldg.  Corp.,  100  Fed.  (2d)  597  (C.  C.  A. 
7,  1938),  are  not  in  point,  for  in  each  of  these  cases 
a7i  attempt  ivas  made  to  specifically  do  some  act  or 
thing  tvhich  the  court  had  previously  decreed  should 
not  he  done.    Such  is  not  the  case  here. 

Discussion  of  the  Behneman  action  for  State  Court  supervision 
over  the  winding  up  and  dissolution  of  the  Hendy  Co. 

The  temporary  restraining  order  of  the  District 
Court  entered  in  the  Hendy  reorganization  proceed- 
ing on  March  11,  1941  enjoined  not  only  the  further 
prosecution  of  the  Shores  and  Behneman  State  Court 
declaratory  relief  actions  described  and  discussed 
above,  but  also  the  further  prosecution  of  the  pre- 
viously referred  to  State  Court  action  instituted  by 
appellant  Behneman  on  February  25,  1941,  entitled 
*^In  the  Matter  of  the  Voluntary  Winding  Up  and 
Dissolution  of  Hendy  Realization  Co.,  a  corporation". 
Under  the  final  judgment  of  the  District  Court  en- 
tered in  these  consolidated  ])roceedings  on  November 
15,  1941,  the  prosecution  of  this  State  Court  action 
has  been  permanently  enjoined  upon  the  express  find- 
ing ^^That  in  and  by  said  actions  said  resf)ondents 
moreover  seek  to  have  said  Superior  Court  construe 
and  interpret  the  terms  and  provisions  of  said  order 
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dated  March  24,  1936,  particularly  with  reference  to 
the  distribution  of  said  stock  as  aforesaid,  and  seek 
to  have  said  Superior  Couii:  declare  and  determine 
the  rights  and  duties  of  the  j)arties  thereimder  and 
the  nature,  extent,  and  eifect  of  said  order  dated 
March  24,  1936;  and  that  said  actions  all  (jroiv  out  of, 
relate  to,  and  involve  the  proceedings  for  the  re- 
organization of  Hendy  Co.,  one  of  the  above  entitled 
consolidated  causes''  (see  Finding  No.  XXI,  Tran- 
script, page  124)  ;  and  upon  the  further  express  find- 
ing ^^That  it  is  true  that  said  respondents,  and  each 
of  them,  threaten  to  continue  and  prosecute  said  ac- 
tions in  said  Superior  Court  unless  restrained  and 
enjoined  therefrom;  that,  unless  restrained  and  en- 
joined from  so  doing  by  the  above  entitled  court,  re- 
spondents and  each  of  them  will  proceed  with  the 
prosecution  of  said  actions  and  the  taking  of  other 
actions  designed  to  interfere  with  and  defeat  the 
terms,  purpose,  and  enforcement  of  said  order  dated 
March  24,  1936,  and  will  seek  to  prevent  and  nullify 
the  enforcement  and  effectuation  thereof;  *  *  ^-  (See 
Finding  No.  XXIII,  Transcrijot,  page  125.) 

As  will  appear  from  the  complaint  filed  in  this 
State  Court  action  (Transcript,  page  368),  appellant 
Behneman,  as  the  owTier  of  more  than  5%  of  the  out- 
standing stock  of  the  Hendy  Co.,  seeks  to  avail  him- 
self of  the  provisions  of  Sec.  403  of  the  California 
Civil  Code,  which  provides  for  State  Court  super- 
vision over  all  matters  pertaining  to  the  winding  up 
of  the  affairs  of  a  California  corporation  when  such 
corporation  is  in  the  process  of  voluntary  winding 
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up  and  dissolution.  Voluntary  dissolution  proceedings 
were  admittedly  commenced  by  the  Hendy  Co.  on  or 
about  December  20,  1940  (see  Stipulation  of  Counsel, 
Transcript,  pages  569,  570;  also  Finding  No.  XVIII; 
Transcript,  page  119),  over  two  months  prior  to  com- 
mencement of  this  Behneman  State  Court  action,  and 
said  dissolution  proceedings  are  still  pending.  Ac- 
cordingly, this  State  Court  action  is  pttrely  statutory 
in  character  and  was  initiated  under  a  California 
statute  designed  to  afford  a  corporate  stockholder  the 
relief  therein  provided  for.  Such  action  can  have  no 
possible  connection  with  the  Hendy  reorganization 
proceeding  or  the  Hendy  Plan  of  Reorganization,  and 
there  is  no  comparable  action  available  to  appellant 
Behneman  or  any  other  stockholder  of  the  Hendy  Co-. 
in  the  Federal  courts.  Therefore,  to  permanently  en- 
join further  prosecution  of  this  action  is  to  deprive 
appellant  Behneman,  as  a  stockholder  of  the  Henry 
Co.,  of  an  established  right  guaranteed  by  State  stat- 
ute. It  is  submitted  that  under  these  circumstances 
the  District  Court  was  without  jurisdiction  to  issue  a 
permanent  injunction  bringing  about  this  result.  The 
findings  referred  to  and  quoted  above,  insofar  as  they 
purport  to  deal  with  this  particular  State  Court  ac- 
tion, are  wholly  unsupported  by  any  evidence  whatever 
in  the  record,  and  the  injunction  enjoining  its  further 
prosecution  should  accordingly  be  dissolved. 
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1(b).  IN  VIEW  OF  ENTRY  OF  THE  FINAL  DECREE  IN  THE  HENDY 
REORGANIZATION  PROCEEDING  ON  JANUARY  27,  1937,  DID 
THE  DISTRICT  COURT  HAVE  CONTINUING  JURISDICTION 
OVER  THE  SUBJECT  MATTER  PRESENTED  IN  THE  INJUNC- 
TION PROCEEDINGS  INSTITUTED  BY  APPELLEES'  PETITION 
OF  FEBRUARY  19  AND  MARCH  11,   1941? 

This  subdivision  of  this  brief  raises  a  question  which 
has  not  heretofore  been  the  subject  of  many  decisions 
in  the  Federal  courts.  Under  the  final  decree  en- 
tered in  the  Hendy  reorganization  proceeding  on 
January  27,  1937,  there  was  no  reservation  of  juris- 
diction whatsoever  provided  for  by  the  District  Court 
(Transcript,  page  225  at  231) ;  and  no  further  pro- 
ceedings of  any  kind  were  thereafter  had  or  taken 
therein  until  the  filing  of  appellees'  petition  of  Febru- 
ary 19,  1941 — over  four  years  after  entry  of  the  final 
decree  and  the  closing  of  the  case.  This  statement  is 
supported  by  the  certificate  of  the  clerk  of  said  Dis- 
trict Court  (Transcript,  page  152),  in  which  it  is 
stated  that  ''*  *  *  there  are  included  in  the  accom- 
panying record  on  appeal  all  pleadings  and  orders  filed 
therein  subsequent  to  January  27,  1937,  and  up  to  the 
date  of  entry  of  judgment  on  November  15,  1941,  as 
designated,  and  that  there  is  no  record  in  my  office  of 
any  proceedings  taken  or  had  in  said  action.  No. 
25,937-S,  during  said  period  other  than  as  indicated 
in  the  accompanying  record  on  appear '.  Examination 
of  the  record  on  appeal  before  this  court  reveals  that 
from  January  27,  1937  until  February  19,  1941  no 
pleadings  or  orders  tvere  filed ^  and  no  proceedings  of 
any  kind  were  taken,  in  the  Hendy  reorganization 
proceeding,  numbered  25,937-S,  in  said  District  Court. 

It  is  therefore  appellants'  contention  that  through 
entry  of  this  final  decree,  without  any  reservation  of 
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jurisdiction,  the  District  Court  lost  all  power  to  later 
entertain  jurisdiction  over  injunction  proceedings  of 
the  character  instituted  by  appellees'  petitions  of 
February  19  and  March  11,  1941,  and  that  the  old 
reorganization  proceeding,  having  been  definitely  and 
finally  closed,  could  not  be  revived  through  the  filing 
of  such  petitions.  This  contention  is  supported  by  the 
few  available  decisions  on  the  subject,  namely: 

In  re  Argyle-Lakeshore  BUhj.   Corp,,  98  Fed. 

(2d)  372  (C.  C.  A.,  7th  Cir.,  June,  1938); 
In  re  Diversey  Bldg.  Corp,,  90  Fed.  (2d)  703 

(C.  C.  A.,  7th  Cir.,  June,  1937)  ; 
In  re  Corona  Radio  and  Televisimi  Corp,,  102 
Fed.    (2d)    959    (C.   C.   A.,   7th   Cir.,   April, 
1939)  ; 
In  re  Sherland  Bldg,  Corp.,  29  Fed.  Sup.  985 

(D.  C.  N.  D.  Indiana,  November,  1939) ; 
In  re  Volland,  83  Fed.  (2d)  680  (C.  C.  A.,  7th 
Cir.,  April,  1936). 

The  District  Court  accordingly  erred  in  denying 
appellants'  motion  to  dismiss  appellees'  petitions  of 
February  19  and  March  11,  1941. 


2.  THE  INDIVIDUAL  APPELLEES  ARE  NOT  PROPER  PARTIES 
TO  THE  HENDY  REORGANIZATION  PROCEEDING  TOR  THE 
REASON  THAT  NONE  OF  THEM  HAVE  EVER  PROPERLY 
INTERVENED  IN  SAID  PROCEEDING. 

In  filing  their  above  described  petitions  of  February 
19  and  March  11,  1941  in  the  Hendy  reorganiza- 
tion proceeding,  the  indi^ddual  appellees  styled  them- 
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selves  as  ^^Petitioners",  and  it  will  be  remembered 
that  they  are  the  same  individuals  named  as  '^  De- 
fendants" in  the  Behneman  and  Shores  State  Court 
declaratory  relief  actions.  However,  none  of  the  in- 
dividual appellees  had  ever  previously  been  '^parties" 
to  the  reorganization  proceeding.  Therefoie,  even 
assuming  (but  not  conceding)  that  the  reorganization 
proceeding  had  not  been  finally  terminated  and  closed 
by  the  final  decree  entered  therein  on  January  27, 
1937,  the  appellees  would  necessarily  have  had  to  in- 
tervene in  the  reorganization  proceeding  in  order  to 
become  proper  parties  thereto  and  in  order  to  give 
the  District  Court  jurisdiction  to  consider  the  sub- 
ject matter  of  their  petitioners.  It  is  clear  from 
the  record  that  none  of  the  individual  appellees  ever 
had  intervened  in  the  reorganization  proceeding  prior 
to  the  filing  of  these  petitions.  (See  Certificate  of  the 
Clerk  of  the  District  Court,  Transcript,  page  152; 
also  items  1  and  2  of  aj)pellants'  Supplemental  Desig- 
nation of  Contents  of  Record  on  Appeal  filed  in  the 
District  Court,  Transcript,  page  147.) 

Subdivision  (c)(ll)  of  Former  Sec.  77-B  of  the 
Bankruptcy  Act  (U.  S.  C.  Title  11,  Sec.  207),  under 
which  the  Plendy  reorganization  pi'oceeding  was  in- 
stituted, provided  in  part: 

^^Any  creditor  or  stockholder  shall  have  the  right 
to  be  heai'd  on  the  question  of  the  permanent  ap- 
pointment of  any  trustee  or  trustees,  and  upon  the 
proposed  confirmation  of  any  reorganization  plan, 
a/nd  upon  filing  a  petition  for  leave  to  intervene, 
on  such  other  questions  arising  in  the  proceeding 
as  the  judge  shall  determine/'  (Italics  ours.) 
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Under  the  foregoing  quotation  from  former  Section 
77-B,  the  right  of  a  party  in  interest  to  be  heard  in  a 
proceeding  under  that  section  was  definitely  condi- 
tioned upon  intervention  except  as  to  the  appointment 
of  a  trustee  or  as  to  the  confirmation  of  a  reorganiza- 
tion plan.  These  are  the  exclusive  exceptions  {In  re 
Trust  No.  2988  of  Foreman  Trust  &  Savings  Bank, 
85  Fed.  (2d)  942,  C.  C.  A.,  7th  Cir.,  1936),  neither  of 
which  are  involved  here. 

In  33  Cor.  Jiir.  477,  the  term  ''intervention"  is  de- 
fined as : 

''^  *  *  the  act  or  proceeding  by  which  a  third 
party  becomes  a  party  in  a  suit  pending  betw^een 
others;  *  *  *'^ 

In  re  Willacy  County  Water  Control  &  Imp.  Dist. 

No.  1,  36  Fed.  Sup.  36  at  40,  defines  ''intei-vention'' 

as  follows: 

''Intervention  is  the  admission,  by  leave  of  the 
court,  of  a  person  not  an  original  party,  into  the 
proceeding,  by  which  such  person  becomes  a  party 
thereto  for  the  protection  of  some  right  or  in- 
terest alleged  by  him  to  be  affected  by  the  pro- 
ceeding. 
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Rule  24  of  the  Bides  of  Civil  Procedure  for  the 
District  Courts  of  the  United  States  specifically  de- 
scribes the  circumstances  under  whicli  intervention 
is  permitted,  and  outlines  the  procedure  to  be  fol- 
lowed with  reference  thereto.  In  Miami  County  Na- 
tional Bank,  etc.  v.  Bancroft,  121  Fed.  (2d)  921  at 
925,  926  (C.  C.  A.,  10th  Cir.,  1941),  in  discussing  the 
failure  of  the  Attorney  General  of  Kansas  to  inter- 
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vene  in  certain  actions  in  the  Federal  District  Court 
to  establish  heirship,  the  puri)ose  of  Rule  24  is  stated 
to  be  as  follows: 

^^Rule  24  of  the  new  Federal  Rules,  28  F.  S.  C.  A. 
following  Sec.  723(c)  relates  to  intervention.  It 
provides  for  botli  jierniissive  intervention  and  for 
intervention  as  a  matter  of  right.  In  each  in- 
stance timely  application  must  be  made.  Sub- 
section (c)  of  the  Rule  provides  that  one  desiring 
to  intervene  shall  serve  a  notice  upon  all  parties 
affected  thereby.  The  motion  for  intervention 
must  state  the  grounds  therefor  and  shall  be  ac- 
companied by  a  pleading  setting  forth  the  claims 
or  defense  upon  which  intervention  is  sought. 
No  part  of  this  Rule  was  complied  with  by  the 
Attorney  General  *  *  *  No  pleading  was  filed  with 
the  application,  as  required  by  Rule  24(c).  The 
purpose  of  the  Rule  requiring  the  motion  to  state 
the  reasons  therefor  and  accompanying  the  mo- 
tion with  a  pleading  setting  forth  the  claim  or 
defense  is  to  enable  the  court  to  determine 
whether  the  applicant  has  the  right  to  intervene, 
and,  if  not,  whether  permissive  intervention 
should  be  granted. 


?> 


Whether  the  individual  appellees  in  these  causes 
would  have  been  permitted  to  intervene  in  the  Hendy 
reorganization  proceeding  upon  a  proper  apj^lication 
to  the  District  Court  is  a  moot  question.  The  im- 
portant point  here  is  that  they  failed  to  properly  in- 
tervene or  to  take  any  steps  whatsoever  in  that  diree- 
tion.  Appellants  urged  this  i)oint  in  arguing  before 
the  Special  Master  their  motion  to  dismiss  a])])ellees' 
petitions   of  February  19   and   March  11,   1941   and 
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vacate  the  temporary  restraining  order  based  thereon, 
but  in  his  certificate  and  rejjort  filed  with  the  District 
Court  (Transcript,  page  293)  following  this  argument, 
the  Special  Master  completely  ignored  this  subject. 
Appellants  again  raised  the  same  point  in  their  writ- 
ten objections  filed  in  the  District  Court  to  the  Special 
Master's  certificate  and  report  (see  Objection  No.  1, 
Transcript,  page  371),  but  the  District  Court  likewise 
ignored  the  same  in  the  findings  of  fact  and  conclu- 
sions of  law  upon  which  its  judgment  of  November  15, 
1941  is  based. 

That  the  individual  appellees  could  not  become 
proper  parties  to  the  Hendy  reorganization  proceeding 
by  the  mere  act  of  filing  their  petitions  of  February 
19  and  March  11,  1941  in  the  District  Court,  duly 
captioned  in  this  proceeding,  seems  too  obvious  to 
require  citation  of  authority.  However,  the  recent 
case  of  Cowan  v,  Tipton,  et  al.,  1  Fed.  Rules  Dec. 
694  (D.  C.  E.  D.  Tenn.  S.  D.,  March  21,  1941),  is 
directly  in  point.  In  this  case,  one  Mary  Lee  Moore, 
not  previously  a  party  to  the  action,  had  filed  therein 
an  answer  and  cross-complaint  without  complying 
with  Rule  24  of  the  Rules  of  Civil  Procedure  for  the 
District  Courts  of  the  United  States.  Motions  to  dis- 
miss and  to  strike  this  answ^er  and  cross-complaint 
were  granted.    The  court  said: 

^'From  the  record  it  appears  that  Mary  Lee  Moore 
is  not  one  of  the  original  parties  and  that  she 
seeks  to  become  an  intervening  party  by  simply 
filing  an  answer  and  a  cross-complaint. 

No  order  of  the  court  has  been  had  or  sought  to 
make  her  an  intervening  party. 
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Under  Rule  24  of  the  Rules  of  Civil  Procedure 
for  the  United  States  District  Courts,  28  U.  S. 
C.  A.  following  Sec.  723(c),  there  are  very  plain 
provisions  as  to  the  conditions  under  which  a 
person  may  become  an  intervening  party  and 
very  plain  provisions  as  to  the  procedure  neces- 
sary to  obtain  the  permission  to  become  such 
party. 
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and  later  in  its  opinion  the  court  said : 

^*It  is  plain  that  a  person  cannot  become  an  in- 
tervening party  on  his  own  motion.  This  is  true 
whether  his  right  to  become  such  party  is  condi- 
tional or  unconditional.  It  is  for  the  court  to 
deteimine  this  question  after  re^dewing  the  facts 
as  reflected  in  the  motion  and  in  the  pleadings 
accompanying  the  motion. 

Mary  Lee  Moore  has  not  complied  with  the  Rule 
in  any  respect  and  her  answer  and  cross-complaint 
have  no  place  in  the  record. '  ^ 

It  may  not  be  amiss  to  here  anticipate,  and  answer, 
the  possible  contention  of  the  individual  appellees 
that,  irrespective  of  their  failure  to  properly  intervene 
in  the  Hendy  reorganization  proceeding,  the  Hendy 
Co.  was  nevertheless  a  proper  party  thereto  and,  ac- 
cordingly, that  the  petitions  of  February  19  and 
March  11,  1941  were  properly  filed  on  its  behalf. 
However,  even  assuming  (but  not  conceding)  that  the 
reorganization  proceeding  was  still  open  at  the  time 
these  petitions  were  filed,  such  a  contention  is  without 
merit.  The  Shores  and  Behneman  State  Court  ac- 
tions against  which  these  jjetitions  were  directed  in  no 
way  affect  the  Hendy  Co.,  its  property  or  its  creditors. 
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The  corporate  stock  of  the  Hendy  Co.,  not  its  cor- 
porate assets,  is  the  subject  matter  in  controversy  in 
these  State  Court  actions.  It  is  true  that  the  company 
is  joined  as  a  nominal  defendant  in  these  State  Court 
actions,  but  these  actions  are  actually  brought  in  its 
behalf  and  for  its  benefit  and  the  benefit  of  all  of  its 
stockholders,  other  than  appellees  Bassick,  Hyland 
and  Levit  as  distributees  of  the  stock  in  question. 
Through  these  State  Court  actions  relief  is  sought  only 
against  the  individual  appellees,  as  defeyidants  therein, 
and  they  are  the  only  ones  who  could  be  adversely  af- 
fected by  a  decision  favorable  to  the  plaintiffs  in  these 
actions.  In  other  woi'ds,  the  controversy  to  be  deter- 
mined by  the  State  Court  declaratory  relief  actions 
centers  entirely  aromid  the  Hendy  stock  distributed  to 
appellees  Bassick,  Hyland  and  Levit,  and  only  the 
propriety  of  this  stock  distribution  is  in  dispute  be- 
tween the  individual  parties  to  these  actions,  that  is 
to  say,  the  old  Hendy  stockholders  on  the  one  hand 
and  the  Hendy  Directors  and  managing  officers  on  the 
other.  The  District  Court  accordingly  erred  in  deny- 
ing appellants'  motion  to  dismiss  appellees'  February 
19  and  March  11,  1941  petitions  by  reason  of  their 
failure  to  properly  intervene  in  the  Hendy  reorganiza- 
tion proceeding. 


44 


3.  THE  DISTRICT  COURT  HAD  NO  JURISDICTION  OVER  THE 
SUBJECT  MATTER  INVOLVED  IN  THE  SHORES  ACTION  AS 
PRESENTED  BY  APPELLANT  SHORES'  COMPLAINT  FILED 
THEREIN.  NO  "FEDERAL  QUESTION"  IS  PRESENTED  BY 
THE  FACTS  ALLEGED  IN  THIS  COMPLAINT,  AND  ITS 
REMOVAL  FROM  THE  STATE  COURT  WHERE  ORIGINALLY 
COMMENCED,  AND  WHERE  JURISDICTION  HAD  AT- 
TACHED, WAS  THEREFORE  IMPROPER. 

N 

The  allegations  of  the  complaint  in  the  Shores  ac- 
tion, originally  filed  in  the  State  Court,  have  already 
been  summarized  and  the  character  of  the  relief  sought 
therein  has  been  described.  As  previously  pointed 
out,  this  action  was  removed  to  the  District  Court 
upon  the  petition  of  defendants  therein  (appellees 
here),  and  appellant  Shores'  motion  in  the  District 
Court  to  remand  the  action  to  the  State  Court  was 
denied.  (Transcript,  page  47.)  The  order  overruling 
this  motion  to  remand  was  not  a  final  judgment  on  the 
merits,  and  it  is  well  settled  that  a  ruling  on  a  motion 
to  remand  a  cause  from  a  Federal  to  a  State  Court  is 
reviewable  on  ai)peal  from  final  judgment.  {Morgan 
V.  Kroger  Grocery  &  Baking  Co.,  96  Fed.  (2d)  470, 
C.  C.  A.  8th  Cir.,  1938.)     To  this  effect  also  see: 

Lockhart  v,  Netv  York  Life  Ins,  Co.,  71  Fed. 
(2d)  684  (C.  C.  A.  4th  Cir.  1934)  ; 

Thomas  v.  Great  Northern  Rij.  Co.,  147  Fed.  83 
(C.  C.  A.  9th  Cir.); 

Bender  v.  Pennsylvania  Co.,  148  U.  S.  502,  37 
L.  Ed.  537. 

The  general  appearance  by  appellant  Shores  in  the 
District  Court  after  removal  of  her  action  from  the 
State  Court  and  denial  of  her  motion  to  remand  did 
not  waive  her  objection  to  the  jurisdiction  of  the  Dis- 
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trict  Court  founded  on  a  total  lack  of  any  controversy 

of  a  Federal  nature,     (hi  re  Winn,  53  L.  Ed.  873,  213 

U.  S.  457;  Pepper  v.  Roger's,  128  Fed.  987.)     In  fact, 

as  stated  in  Schell  v.  Food  Machinery  Corp.,  87  Fed. 

(2d)  385  at  387  (C.  C.  A.  5th  Cir.  1937) : 

^^The  question  of  Federal  jurisdiction  is  ever 
present  and  self-asserting.  The  court  must  of  its 
own  motion  and  even  against  the  consent  or  the 
protest  of  the  parties  consider  it." 

As  will  appear  from  appellees'  removal  petition 
(Transcript,  j^age  31),  the  sole  ground  urged  in  re- 
moving the  Shores  action  from  the  State  to  the  Fed- 
eral Court  was  that  it  involves  a  ''federal  question '\ 
In  other  words,  in  invoking  the  jurisdiction  of  the 
District  Court  it  was  and  is  contended  by  appellees 
that  this  action  is  one  ''arising  under  the  Constitution 
or  laws  of  the  United  States"  within  the  meaning  of 
the  so-called  removal  statute.  (Judicial  Code  Sec.  28, 
C7.  S.  C.  Title  28,  Sec.  71.)  Therefore,  unless  the  com- 
plaint in  the  Shores  action  jj resents  a  federal  question, 
that  is  to  say,  unless  under  the  allegations  thereof  the 
case  presented  is  one  which  arises  under  the  Constitu- 
tion or  laivs  of  the  United  States,  then  the  District 
Court  erred  in  denying  appellants'  motion  to  remand 
the  same  to  the  State  Court. 

A  case  arises  under  the  laws  of  the  United  States 
only  when  a  recovery  dex)ends  upon  the  construction 
of  such  a  law,  and  if  a  bona  fide  dispute  concerning 
such  laws  does  not  exist,  a  Federal  Court  does  not 
have  jurisdiction.    This  is  the  settled  rule. 

Spencer  v.  Diiplan  Silk  Co.    (Pa.  1903),  191 
U.  S.  526,  48  L.Ed.  287; 
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Little   York   Gold-Washing  etc.   Co.    v.  Keyes 

(Cal.  1878),  96  U.  S.  199,  24  L.  Ed.  656; 
California  Oil.  etc.  Co.  v.  Miller   (C.  C.  Cal. 

1899),  96  Fed.  12; 
Cityahofja  River  Power  Co.  v.  Northern  Ohio 

etc.  Co.  (Ohio  1920),  252  U.  S.  389,  64  L.  Ed. 

626; 
Ford  Brothers  cfc  Co.  v.  Eddington  Distilling 

Co.  (D.  C.  M.  1).  Pemi.  1939),  30  Fed.  Sup. 

213; 
Wilso7i  V.  Robinson  (C.  C.  A.  9th  Cir.),  16  Fed. 

(2d)   431,  Cei-tiorari  denied,  275  U.  S.  526, 

72  L.  Ed.  407 ; 

Gnstason  v.  CaJ.  Trust  Co.  (C.  C.  A.  9th  Cir.), 

73  Fed.  (2d)  765; 

Marshall  v.  Desert  Prop.  Co.  (C.  C.  A.  9th  Cir. 

1939),  103  Fed.   (2d)  551,  Certiorari  denied, 

84L.  Ed.  473,  308  U.S.  563; 
1  Cyc.  Fed.  Proc.  853,  Sec.  184; 
Blackburn  r.   Portland   Gold  Mining  Co.,  175 

U.  S.  571,  44  L.  Ed.  276  at  281. 

The  test  of  what  constitutes  a  case  arising  under 
the  laws  of  the  United  States  was  stated  by  this  Court 
in  Wilson  v.  Robinson,  supra,  as  follows: 

*'The  only  ground  u])on  wliich  the  plaintiff  seeks 
to  predicate  federal  jurisdiction  is  that  the  case 
arises  imder  the  laws  of  the  United  States.  It  is 
familiar  Imowledge  that,  to  bring  a  case  within 
this  branch  of  jurisdiction,  it  must  affirmatively 
and  distinctly  appear  from  tlie  averments  of  the 
])leading  that  'it  really  and  substantially  involves 
a  disimte  or  controversy  respecting  the  validity. 
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construction,  or  effect  of  a  federal  law,  ^upon  the 
determination  of  which  the  result  depends  \" 

Whether  a  case  is  removable  as  one  arising  under 
the  laws  of  the  United  States  depends  entirely  upon, 
and  is  to  be  determined  by,  the  allegations  of  plain- 
tiff ^s  declaration  or  complaint. 

American  Well  Works  v.  Layne  &  Bowler  Co,, 

241  U.  S.  257,  60  L.  Ed.  987; 
Great  Northern  Ry,  Co.  v.  Alexander,  246  U.  S. 

276,  62  L.  Ed.  713 ; 
Mosher  v.  City  of  Phoenix,  287  U.  S.  29,  77 

L.  Ed.  148; 
Wilson  v\  Robinson,  supra; 
25  C.  J.  767,  Federal  Courts,  Sec.  78. 

This  is  true  irrespective  of  the  facts  developed  on  the 
trial  in  the  Federal  Court  or  the  decision  on  the 
merits. 

Pac.  Electric  Ry,  Co.  v.  Los  Angeles,  194  U.  S. 
112,  48  L.  Ed.  896,  899 ; 

Mosher  v.  City  of  Phoenix,  supra. 

If  on  the  face  of  the  complaint  or  petition  a  case  is 
not  removable,  it  cannot  be  made  removable  by  any 
statement  in  the  petition  for  removal  or  in  subsequent 
pleadings  by  the  defendant. 

Great  Northern  Ry.  Co.  v.  Alexander,  supra. 

Upon  application  of  the  foregoing  rules  and  tests 
to  the  complaint  in  the  Shores  action  (Transcript, 
page  3),  it  becomes  apparent  that  the  same  does  not 
present  a  federal  question  within  the  recognized  and 
well  defined  meaning  of  that  term.    The  facts  therein 
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alleged  do  not  involve  a  dispute  or  controversy  re- 
specting the  validity,  construction  or  effect  of  any 
Federal  law.  The  Shores  action  merely  involves  a 
determination  of  the  property  rights  of  the  parties 
thereto  with  respect  to  stock  of  the  Hendy  Co.  in  ques- 
tion, w^hich  rights  were  established  by,  and  rise  out  of, 
the  Hendy  Plan  of  Reorganization  and  decree  of  the 
District  Court  confirming  it.  Those  rights  can  only 
be  determined  in  the  light  of  events  occurring  since 
the  conclusion  of  the  reorganization  proceeding  in  the 
District  Court.  Such  determination  may  incidentally 
involve  the  interpretation  and  construction  of  the 
Hendy  Plan,  with  particular  reference  to  the  meaning 
of  the  term  '^successful  rehabilitation' '  as  used  in 
Paragraph  6Gr  2  of  said  Plan.  But  neither  the  Consti- 
tution nor  laws  of  the  United  States  can  afford  anv 
aid  in  the  solution  of  this  problem.  It  is  simply  a 
question  of  law  to  be  determined  by  well  settled  rules 
of  construction,  rules  which  a  State  Court  may  apply 
with  perfect  propriety,  as  pi'e\dously  pointed  out  in 
this  brief.  A  suit  to  enforce  a  property  right  acquired 
under  the  authority  of  judgments  and  decrees  of  a 
Federal  Court  may  be  maintained  without  presenting 
any  question  involving  the  laws  of  the  United  States. 
Such  a  suit  is  not  necessarily  one  arising  under  the 
Co7istitution  or  laws  of  the  United  States  within  the 
meaning  of  the  removal  statute.  This  is  clearly  recog- 
nized in  Carson  v.  Dunham,  121  U.  S.  421,  30  L.  Ed. 
992  at  994,  where  the  court,  in  quoting  from  Provident 
Sav,  etc.  Society  v.  Ford,  114  U.  S.  635,  29  L.  Ed. 
261  said : 
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*  a  suit  on  such  a  judgment  is  ^simply  the 
case  of  an  ordinaiy  right  of  property  sought  to  be 
enforced',  unless  some  question  is  raised  ^dis- 
tinctly involving  the  laws  of  the  United  States'/' 

The  case  of  United  States  ex  rel.  State  of  North 
Carolina,  et  al.  v.  Doncjlas  (Supreme  Court  of  N.  C. 
1893),  113  N.  C.  190,  18  S.  E.  202,  203,  is  in  point. 
This  was  a  civil  action  brought  in  the  Superior  Court 
of  Wake  County,  North  Carolina,  against  the  sureties 
on  the  bond  of  a  receiver  appointed  in  the  Federal 
Circuit  Court  for  the  Eastern  District  of  North  Caro- 
lina. Defendant  Douglas  petitioned  to  remove  the 
case  to  said  Federal  Circuit  Court  upon  the  ground 
that  a  federal  question  was  involved,  namely,  that  un- 
der the  complaint  the  construction  of  the  receivership 
bond  and  certain  decrees  and  orders  of  the  Federal 
court  referring  thereto  was  presented.  In  denying 
this  removal  petition,  the  Supreme  Court  of  North 
Carolina  said: 

^^  There  is  nothing  to  show  that  any  question  of 
construction  of  these  decrees  and  orders,  other 
than  the  necessity  to  interpret  them  according  to 
their  plain  meaning,  will  arise.  If  the  act  should 
receive  the  wide  interpretation  claimed  for  it  by 
the  petitioner,  no  cause  could  be  tried  in  the  state 
court  if  objection  were  raised  by  the  defendant, 
where  any  right  had  been  formerly  determined  in 
a  federal  court  as  a  discharge  in  bankruptcy,  or 
where  the  title  to  land  sold  under  foreclosure  pro- 
ceedings in  such  court  were  necessary  to  be  shown 
in  evidence,  or  the  like.  The  simple  question  is 
whether  the  defendants  are  liable  upon  the  bond, 
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and  to  what  amount.  It  is  like  an  'attemi)t  to  en- 
force an  ordinary  property  right  acquired  under 
the  authority  of  judgments  and  decrees  in  the 
courts  of  the  United  States,  without  presenting 
any  question  distinctly  involving  the  laws  of  the 
United  States'.  Carson  v.  Dunham,  121  U.  S. 
421,  7  Sup.  Ct.  Rep.  1030.'' 

It  is  true  that  in  the  Shores  case  appellant  Shores 
seeks  the  detennination  of  rights  which  originated  out 
of  a  Plan  of  Reorganization  formulated  under  the  pro- 
visions of  former  Section  77-B  of  the  National  Bank- 
ruptcy Act,  but  such  a  determination  in  no  sense  re- 
quires a  constiiiction  of  that  law  and  no  controversy 
exists  with  reference  thereto.  As  aptly  stated  by 
Judge  Stephens  in  Marshall,  et  al.  v.  Desert  Proper- 
ties Co,,  et  al.,  supra  (103  Fed.  (2d)  551  at  552),  a 
case  decided  in  this  court : 

^'It  is  well  settled  that  a  suit  to  enforce  a  right 
which  takes  its  origin  in  the  laws  of  the  United 
States  is  not  necessarily,  for  that  reason  alone, 
one  arising  under  those  laws,  for  a  suit  does  not 
so  arise  miless  it  really  and  substantially  involves 
a  dispute  or  controversy  respecting  the  validity, 
construction  or  effect  of  such  law,  upon  the  deter- 
mination of  which  the  result  depends.  Gully  v. 
First  National  Bank,  supra.  As  said  by  the  Su- 
preme Court  in  Cook  Comity  v.  Calumet,  etc. 
Canal  Co.,  138  U.  S.  635,  11  S.  Ct.  435,  440,  34 
L.   Ed.   1110,   'The  validitv  of  a  statute   is  not 

7  •- 

drawn  in  question  every  time  rights  claimed  under 
such  statute  are  controvei*ted,  nor  is  the  validity 
of  an  authoritv  everv  time  an  act  done  by  such 
authority  is  disputed. '  ' ' 
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Federal  Courts  do  not  acquire  jurisdiction  of  a  cause 
merely  because  a  Federal  statute  must  be  referred  to 
in  order  to  explain  a  contract.  Hanmim  v.  New  Am- 
sterdam Casualty  Co,,  330  Pa.  353,  199  Atl.  331  (Sup. 
Ct.  Pa.  1938). 

For  the  reasons  expressed  above,  the  District  Court 
erred  in  holding  that  a  *^ federal  question"  is  presented 
by  the  allegations  of  the  Shores  complaint,  and  in 
denying  appellant  Shores'  motion  to  remand  that  ac- 
tion to  the  State  Court. 


4.     THE  JUDGMENT  OF  THE  DISTRICT  COURT  ON  THE 
MERITS  WAS  ERRONEOUS. 

The  controversy  jjresented  by  these  consolidated 
causes  was  created  by  the  distribution  to  appellees 
Bassick,  Hyland  and  Levit  on  December  20,  1940  of 
221214  shares  of  Hendy  stock — the  same  shares  pre- 
viously surrendered  by  the  old  Hendy  stockholders 
under  the  provisions  of  Paragraph  6G  2  of  the  Hendy 
Plan  of  Reorganization.  This  stock  was  presumably 
distributed  upon  the  theory  that  the  last  mentioned 
appellees,  as  managing  officers  of  the  Hendy  Co.,  were 
entitled  to  it  under  the  provisions  of  said  Paragraph 
6G  2.  Whether  this  stock  distribution  was  proper  is 
the  fundamental  question  to  be  determined  by  this 
court  in  deciding  whether  the  judgment  of  the  District 
Court  was  correct  on  the  merits.  If  the  judgment  is 
sustained,  appellees  Bassick,  Hyland  and  Levit,  as  the 
owners  of  the  shares  in  question,  will  be  entitled  to 
l)articipate  in  the  distribution  of  all  future  liquidating 
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dividends  declared  by  the  Hendy  Co.  upon  an  equal 
pro  rata  basis  with  the  old  stockholders.  If  the  judg- 
ment is  reversed,  said  appellees  would  be  excluded 
from  such  participation  in  so  far  as  the  shares  in  ques- 
tion are  concerned,  assuming  that  such  reversal  were 
to  result  in  the  granting  of  the  relief  prayed  for  in  the 
Shores  action. 

The  propriety  of  this  stock  distribution  depends 
upon: 

1.  A  proper  construction  or  interpretation  of 
the  meaning  and  effect  of  Paragraph  6G  2  of  the 
Hendy  Plan,  and  particularly  of  the  term  ^^suc- 
cessful rehabilitation"  as  used  in  said  Paragraph; 
and 

2.  A  determination  of  whether  the  affairs  of 
the  Hendy  Co.  had  been  siiccessfiilly  rehabilitated 
on  December  20,  1940  (the  date  of  the  stock  dis- 
tribution), in  view  of  events  which  occurred  after 
March  24,  1936 — when  the  Hendy  Plan  was  ai3- 
proved  by  the  District  Court  with  directions  that 
it  be  put  into  effect. 

Construction  of  paragraph  6G  2  of  the  Hendy  plan  as  a  whole. 

Paragraph  6G  2  of  the  Hendy  Plan  is  quoted  in  full 
on  page  17  of  this  brief.  It  will  be  noted  tliat  undei* 
the  provisions  of  this  Paragraph  the  managing  officers 
of  the  Hendy  Co.  were  to  receive  the  stock  in  question 
'^as  a  reward  for  management  avd  the  suc(»essful  re- 
habilitation'' of  the  Hendy  Co.'s  affairs.  ^'Manage- 
ment" and  "successful  rehabilitation"  are  used  in 
the  conjimctive,  and  distribution  of  the  stock  in  ques- 
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tion  can  accordingly  be  justified  only  in  the  event  that 
successful  rehabilitation  was  accomplished.  It  cannot 
be  said  that  distribution  of  the  stock  as  a  reward  for 
management  alone  would  have  been  warranted,  for  the 
words  successful  rehabilifMion  would  thus  be  rendered 
meaningless.  This  would  be  inconsistent  with  well 
established  rules  of  legal  construction. 

It  is  stated  in  3  Cor.  Jur.  Secundum,  1068,  that: 
^^ Ordinarily  the  words  ^and'  and  'or'  are  in  no 
sense  interchangeable  terms,  but,  on  the  contrary 
are  used  in  the  structure  of  language  for  purposes 
entirely  variant,  the  former  being  strictly  of  a 
conjunctive  the  latter  of  a  disjunctive,  nature. 
Nevertheless,  in  order  to  effectuate  the  intention 
of  the  parties  to  an  instrument,  a  testator,  or  legis- 
lature, as  the  case  may  be,  the  word  'and'  is  some- 
times construed  to  mean  'or'.  This  construction, 
however,  is  never  resorted  to  except  for  strong 
reasons  and  the  words  should  never  be  so  con- 
strued unless  the  context  favors  the  conversion, 
as  where  it  must  be  done  in  order  to  effectuate  the 
manifest  intention  of  the  user,  and  where  not  to 
do  so  would  render  the  meaning  ambiguous,  or  re- 
sult in  an  absurdity,  or  would  be  tantamount  to  a 
refusal  to  correct  a  mistake." 

In  Robinson  v.  Southern  Pacific  Co.,  105  Cal.  526, 
543,  the  Supreme  Court  of  California  in  speaking  of 
the  words  "and"  and  "or",  stated: 

"Ordinarily  they  are  in  no  sense  interchangeable 
terms,  but,  ui)on  the  contrary,  are  used  in  the 
structure  of  language  for  purposes  entirely  vari- 
ant. 'There  is  a  world  of  difference  between  the 
little  words  "and"  and  "or".'  State  v.  Beaucleigh, 
92  Mo.,  497." 


ii 


54 


For  other  cases  holding  that  the  words  ^^and''  and 
or''  are  not  interchangeable  terms  but,  on  the  con- 
trary, are  used  in  the  structure  of  language  for  pui'- 
poses  entirely  variant,  see : 

City  of  Corona  v.  Merriam,  20  Cal.  App.  231; 
Dickinsoyi  Industrial  Site  Inc.  v,  Coiven,  309 

U.  S.  382,  84  L.  Ed.  819 ; 
Mayer  v.  Cook,  57  N.  Y.  S.   94 ; 
Pitcairn  v.  American  Refrigerator  Transit  Co., 

101  Fed.  (2d)  929,  937; 
Atlayitic  Terra  Cotta  Co.  v.  Masons'  Supply  Co., 
180  Fed.  332,  338. 

Paragraph  6G  2  of  the  Hendy  Plan  contemplates 
the  exercise  of  certain  discretion  on  the  part  of  the 
Hendy  Board  of  Directors  in  connection  with  the  dis- 
tribution of  the  stock  therein  referred  to.  It  has  been 
contended  by  appellees  that  the  language  used  gave  the 
Board  power  to  determine  whether  the  affairs  of  the 
Hendy  Co.  had  been  successfully  rehabilitated.  Ap- 
pellants submit  that  under  a  proper  construction  of 
this  Paragraph  it  was  not  left  to  the  discretion  of  the 
Board  to  determine  whether  successful  rehabilitation 
had  been  accomplished.  That  is;  a  question  of  fact  to 
be  determined  after  the  intended  meaning  of  the  term 
has  first  been  established,  and  then  only  upon  a  review^ 
of  matters  which  occurred  after  confirmation  of  the 
Plan  by  the  District  Court.  The  only  discretion  vested 
in  the  Board  under  this  Paragraph  of  the  Plan  was  to 
decide,  once  snccessful  rehabilitation  had  been  accom- 
plished, whether  or  not  the  managing  officers  were  to 
receive  the  stock  in  question,  either  in  whole  or  in 
part.   In  other  words,  it  was  not  mandatory  uj^on  the 


55 

Board  to  distribute  the  stock  to  the  managing  ofificers, 
even  if  successful  rehabilitation  was  accomplished. 
This  is  the  only  construction  consistent  with  the  pui*- 
pose  and  intent  behind  this  Paragraph  and  the  Hendy 
Plan  as  a  whole. 

If,  on  the  other  hand,  the  view  is  taken  that  under 
a  proper  construction  of  Paragraph  6Gr  2  the  Hendy 
Board  was  vested  with  sole  discretion  in  the  matter  of 
determining  when  and  under  what  circumstances  the 
affairs  of  the  Hendy  Co.  might  be  considered  as  suc- 
cessfully rehabilitated,  then  it  is  submitted  (in  view  of 
events  which  occurred  between  the  confirmation  of  the 
Hendy  Plan  on  March  24,  1936  and  December  20, 
1940),  that  determination  by  the  Hendy  Board  on  the 
last  mentioned  date  that  successful  rehabilitation  of 
the  Hendy  Co.'s  atfairs  had  been  accomplished  was  a 
gross  abuse  of  discretion. 

To  arrive  at  the  true  intent  and  meaning  of  Para- 
graph 6G  2,  it  is  necessary  to  consider  the  situation 
of  the  Hendy  Co.  and  of  the  parties  affected  by  the 
Hendy  Plan  at  the  time  that  it  was  approved  by  the 
District  Court.  What  did  each  of  these  parties  expect 
to  receive,  and  what  did  they  all  hope  to  accomplish 
through  adoption  and  consummation  of  the  Plan  ?  At 
the  time  the  Plan  was  proposed,  it  is  undisputed  that 
the  Hendy  Co.  was  insolvent  and  that  its  then  out- 
standing stock  was  presumably  worthless.  However, 
immediate  liquidation  w^ould  have  resulted  in  sub- 
stantial loss  to  creditors  and  total  loss  to  stockholders. 
Continuation  of  the  business  as  a  going  concern  was  to 
the  best  interests  of  all  concerned. 
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The  objectives  of  the  various  parties  in  interest  were 
as  follows: 

1.  The  Hendy  creditors  wanted  their  money 
and  a  continuing  customer  with  which  to  do  busi- 
ness; 

2.  The  Hendy  stockliolders  wanted  a  liquid 
and  solvent  dividend  paying'  1)usiness,  with  the 
direction  of  its  policies  and  affairs  restored  to 
their  hands. 

These  objectives  could  only  be  accomplished  through 
a  successful  rehabilitation  of  the  business  a^  a  going 
concern,  and  to  this  end  the  Hendy  Plan  provided: 

1.  Reduction  of  all  existing  obligations,  both 
secured  and  unsecured,  and  a  deferment  of  ma- 
turity of  those  obligations  for  a  period  of  five 
years  from  March  24,  1936,  and  thereafter  until 
such  extended  obligations  were  fully  paid  (see 
Paragraph  6  of  the  Plan,  Transcript,  pages  181 
to   187); 

2.  All  outstanding  stock  was  called  in  and  50% 
thereof  was  placed  in  a  voting  trust,  said  voting 
trust  to  continue  for  said  five-year  period;  and 
thereafter  until  all  deferred  obligations  of  the 
company  were  fully  paid  (see  Paragrapli  6G  1  of 
the  Plan,  Transcript,  page  186)  ; 

3.  The  other  50%  of  the  then  outstanding  stock 
was  to  be  held  bv  the  Hendv  Board  of  Directors 

ft/  4 

under  the  provisions  of  Paragraph  6G  2  of  the 
Plan  now  under  discussion.  (Transcript,  page 
187.) 
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The  purpose  behind  every  plan  of  reorganization 
approved  and  confirmed  under  Section  77-B  was  to 
(1)  primarily  protect  the  interests  of  the  creditors  to 
the  end  that  they  might  not  suffer  midue  loss  through 
forced  sales,  and  (2)  to  preserve  the  going  concern 
value  of  the  corporation  by  x>i^'oviding  a  program 
whereby  administration  of  the  affairs  of  the  corpora- 
tion might  eventually,  after  payment  of  creditors' 
claims,  be  returned  to  the  stockholders.  Each  such 
j)lan  was  approved  and  confirmed  upon  the  premise 
that  it  was  both  equitable  and  feasible,  and  that  it 
would  be  the  means  of  insuring  coittinited  life  of  the 
corporation. 

Appellants  submit  that  the  above  mentioned  con- 
siderations and  purposes  were  uppermost  in  the  mind 
of  the  District  Court  and  in  the  minds  of  the  parties 
affected  by  the  Hendy  Plan  of  Reorganization  at  the 
time  it  was  approved  and  confirmed  on  March  24,  1936. 
This  view  is  supported  by  the  Plan  itself,  for  in  Para- 
graph 8  thereof  (Transcript,  page  188),  under  the 
title  ^^ Effect",  it  is  provided  that: 

^^ While  this  Plan  of  Reorganization  will  not  ex- 
punge any  of  the  liabilities  of  the  debtor  corpora- 
tion by  transferring  them  into  capital,  it  will  defi- 
nitely postpone  the  payment  of  both  principal  and 
interest  receivership  obligations  *  *  *  for  a  suf- 
ficiently long  x)eriod  to  give  the  netv  management 
an  opportimitij  to  resuscitate  the  debtor  corpora- 
tion, w^hile  at  the  same  time  the  rate  of  interest  is 
materially  reduced.  The  mere  defe^inemt  of  pay- 
ment does  not,  of  course,  satisfy  either  principal 
or  interest;  hut  it  is  manifest  that  the  definite 
postponement  of  the  payment  of  all  interest  and 
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jyt^e-receivership  liabilities  for  five  years  (so  that, 
during  such  period,  the  debtor  corporation  will 
only  be  required  to  pay  its  current  operating  ex- 
penses, taxes,  and  the  small  balance  of  its  receiver- 
ship accounts),  will  afford  the  new  management 
a  reasonable  opportunity  for  rehabilitation.  If  the 
affairs  of  the  debtor  corporation  cannot  be  re- 
stored within  this  period,  drastic  measures,  per- 
haps even  abandonment,  will  be  necessary.  If, 
hotvever,  substantial  progress  is  made,  anjj  neces- 
sary further  funding  should  be  readily  accom- 
plished.''   (Italics  ours.) 

The  intent  behind  Paragraph  6G  2  must  be  read  in 
conjmiction  with  Paragraph  8  quoted  above,  and  from 
the  latter  paragraph  it  clearly  appears  that  the  pri- 
mary objective  of  the  Hendy  Plan  was  to  resuscitate 
the  debtor  company  as  a  going  concern.  Rehabilita- 
tion rather  than  liquidation  and  abandonment  was  to 
be  accomplished,  if  possible,  and  the  debtor  company 
was  afforded  not  only  a  full  initial  five-year  morato- 
rium period  following  March  24,  1936  (the  Plan  con- 
firmation date)  within  which  to  accomplish  this  re- 
sult, but  such  additional  tmie  thereafter  as  might  ap- 
pear necessary.  (See  Paragraph  6  of  the  Plan,  Tran- 
script, pages  183  to  185;  also  Transcript,  page  630.) 
From  Paragraph  8  it  is  apparent  that  abandonment 
and  liquidation  was  considered  as  a  last  altei'uative,  to 
be  resorted  to  only  after  the  expiration  of  the  first  five 
years  and  then  only  if  no  substantial  progress  toward 
rehabilitation  had  been  made. 

It  will  now  be  in  order  to  review  the  progress  of  the 
Hendy   Co.   following   confirmation   of   the   Plan   on 
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March  24,  1936.  That  the  following  events  occurred  is 
uncontro  verted : 

1.  Between  March  24,  1936  and  November  15,  1940, 
approximately  $295,078.40  of  the  $570,044.97  of  de- 
ferred obligations  to  be  satisfied  under  the  Plan  had 
been  repaid  out  of  earnings,  leaving  an  unpaid  balance 
of  approximately  $274,966.57  yet  unpaid  on  account  of 
said  deferred  obligations  (Transcript,  pages  74,  75, 
547,  624) ; 

2.  On  November  15,  1940,  over  four  months  yet  re- 
mained before  the  five-year  deferment  period  cover- 
ing the  company's  obligations  under  the  Plan  would 
expire,  that  is  to  say,  said  five-year  period  would  not 
have  expired  until  March  24,  1941  (Transcript,  pages 
839,  840)  ; 

3.  On  November  15,  1940,  the  company  was  not  in 
a  cash  position  to  pay  said  remaining  balance  of  $274,- 
966.57  of  deferred  obligations  (Transcript,  page  628) ; 

4.  No  dividends  had  been  paid  or  declared  in  favor 
of  stockholders  of  the  company  since  confirmation  of 
the  Plan  on  March  24,  1936  (Transcript,  page  108)  ; 

5.  As  late  as  April  and  July  of  1940  (only  a  few 
months  prior  to  the  Hendy  Board's  determination  of 
successful  rehabilitation  on  December  20,  1940),  Mr. 
Moores,  a  member  of  the  Hendy  Board  and  Board  rep- 
resentative of  The  Bank  of  California,  the  Hendy 
Co.'s  largest  creditor,  had  rejected  the  request  of  ap- 
pellee Bassick,  then  President  of  Hendy  Co.,  that  the 
stock  in  question  here  be  distributed  to  the  managing 
officers  of  the  comjjany  (Transcript,  pages  785,  839, 
840)5 
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6.  On  November  15,  1940,  the  company's  principal 
and  only  operating  assets,  that  is  to  say,  its  Sunnyvale 
plant  and  equipment,  were  sold  to  Felix  Kahn,  as- 
signee for  MacDonald  &  Kahn,  Inc.,  for  the  sum  of 
$426,000.  (Transcript,  pages  110,  111.)  This  sale  re- 
quired an  abandonment  of  the  corporate  name  ^^The 
Joshua  Hendy  Iron  Works'^  (Transcript,  page  825) 
and  constituted  a  sale  of  capital  assets.  It  is  to  be 
noted  that  in  a  previous  meeting  of  the  Hendy  Board 
held  on  November  4,  1940,  at  which  the  granting  of  an 
option  to  MacDonald  &  Kahn,  Inc.,  for  the  purchase 
of  the  Sunnyvale  plant  was  voted  (Transcript,  page 
597  et  seq.),  appellee  Bassick,  then  President  and  a 
Director  of  the  Hendy  Co.,  voted  in  opposition  to  the 
granting  of  the  option  (Transcript,  pages  599  to  602)  ; 

7.  After  said  sale,  the  debtor  company  retired  the 
remaining  $274,966.57  of  deferred  obligations  then  un- 
paid. (Transcript,  page  550.)  Proceeds  of  sale  of  the 
Hendy  plant  at  Sunnyvale  had  to  be  resorted  to  in  or- 
der to  accomplish  this  (Transcript,  page  630) ; 

8.  On  November  19,  1940,  the  Directors  of  the 
Hendy  Co.  amended  the  Articles  of  Incorporation  of 
the  company,  changing  the  name  thereof  from  ^'The 
Joshua  Hendy  Iron  Works''  to  ^'Hendy  Realization 
Co.''    (Transcript,  page  550); 

9.  On  December  20,  1940,  the  Directors  of  the 
Hendy  Co.  by  resolution  declared  the  affairs  of  the 
company  to  be  successfully  rehabilitated  and  at  the 
same  time  proceeded  to  distribute  to  appellees  Bassick, 
Hyland  and  Levit  the  22121/2  shares  of  stock  here  in 
question,  presumably  pursuant  to  Paragraph  6G  2  of 
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the  Hendy  Plan  (Transcript,  pages  112  to  115.)  This 
is  the  first  occasion  on  which  the  Hendy  Directors  had 
taken  any  formal  action  to  declare  that  the  affairs  of 
the  company  liad  been  successfully  rehabilitated 
(Transcript,  page  621)  ; 

10.  On  December  21,  1940,  proceedings  were  initi- 
ated by  the  Hendy  Directors  for  the  voluntary  wind- 
ing up  and  dissolution  of  the  Hendy  Co.  (Transcript, 
page  119.)  These  dissolution  proceedings  are  still 
pending  at  this  date. 

It  is  upon  these  facts  that  the  question  of  the  Hendy 
Co.'s  successful  rehabilitation,  or  lack  of  it,  must  be 
determined. 

The  word  ^^rehabilitate'',  according  to   Webster's 

New  International  Dictionary,  2d  edition,  unabridged, 

means : 

^^To  restore  to  a  former  state  of  solvency,  eflS- 
ciency,  or  the  like;  as  to  rehabilitate  a  company 
financially. ' ' 

The  word  ^^rehabilitation"  has  not  frequently  been 
the  subject  of  judicial  definition.  However,  in  New 
York  Title  &  Mortgage  Co.  v.  Freednvan,  276  N.  Y.  S. 
72  at  74,  the  court  said : 

"  *  Dissolution'  of  a  corporation  is  the  teiinination 
of  its  corporate  existence  in  any  manner,  whether 
by  expiration  of  the  charter,  decree  of  court,  act 
of  the  legislature,  etc.  Cyc.  L.  Diet.  (2d)  p.  318. 
It  becomes  civiliter  mortuus.  'Liquidation'  of  a 
corporation  implies  the  winding  up  of  the  affairs 
of  the  corporation  and  settlement  with  creditors 
(citing  cases).  Both  involve,  imply,  intend  and 
contemplate  the  end  of  the  corporate  existence. 
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On  the  other  hand,  ^rehahilitation'  involves,  im- 
plies, inteyids  and  contemplates  the  continuance  of 
the  corporate  life  and  activities,  and  is  the  effort 
to  restore  and  reinstate  the  corporation  to  its 
former  condition  of  successful  operation  and  sol- 
vency. See  Rehabilitation,  Funk  &  Wagnall's 
Desk  Standard  Dictionary  (Ed.  1927)  p.  656." 
(Italics  ours.) 

In  In  re  Coleman  (D.  C.  Ky.  1936),  21  Fed.  Sup.  923 

at  924,  the  court  said : 

"  ^Rehabilitation'  has  not  found  its  way  into  law 
cases  so  frequently  as  liquidation',  but  it  has  a 
well  defined  meaning  of  little  variety.  It  means 
to  invest  or  clothe  again  with  some  right,  au- 
thority or  dignity;  to  restore  to  a  former  ca- 
pacity; to  reinstate;  to  qualify  again. 
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In  the  light  of  the  facts  related  above,  can  it  in  all 
fairness  be  said  that  the  affairs  of  the  Hendy  Co.  had 
been  successfidhj  rehahilitated  on  December  20,  1940 
within  the  meanmg  of  the  Hendy  Plan,  as  determined 
bv  the  Hendv  Board  on  that  date?  We  think  not. 
Prior  to  December  20,  1940,  the  Hendy  name,  the 
Hendy  manufacturing  plant  and  all  other  of  its  cor- 
porate capital  assets  had  been  sold,  dissohition  pro- 
ceedings had  been  commenced,  and  the  going  concern 
value  of  the  company  had  thus,  for  all  time,  been 
destroyed.  Proceeds  of  this  sale  had  to  be  resorted 
to  in  order  to  repay  deferred  liabilities  of  $274,966.57 
then  outstanding.  The  ])rimary  purpose  of  the  Hendy 
Plan — successful  rehabilitation — was  therefore  de- 
feated, not  accomplished,  and  all  ^possibility  of  ac- 
complishment was  definitely  eliminated.    Under  these 
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circumstances,  it  necessarily  follows  that  distribution 
of  the  Hendy  stock  in  question  to  the  defendant  man- 
aging officers  was  unwarranted,  illegal  and  void. 


5.  THE  INJUNCTIVE  RELIEF  GRANTED  APPELLEES  EXCEEDS 
THE  ISSUES  RAISED  IN  THESE  CONSOLIDATED  PROCEED- 
INGS. 

Irrespective  of  the  questions  heretofore  raised  in 
this  brief  regarding  the  jurisdiction  of  the  District 
Court  and  regarding  the  propriety  of  its  judgment 
entered  herein  on  the  merits,  the  scope  of  the  injunc- 
tive relief  granted  appellees  imder  said  judgment  is 
too  broad  and  goes  far  beyond  any  of  the  issues  raised 
by  the  pleadings  and  the  relief  prayed  for  by  appellees 
in  their  petitions  of  February  19  and  March  11,  1941. 
These  consolidated  causes  deal  solely  and  exclusively 
with  the  propriety  of  the  distribution  to  appellees 
Bassick,  Hyland  and  Levit  on  December  20,  1940  of 
2212%  shares  of  Hendy  stock,  as  previously  discussed 
in  this  brief.  Under  said  petitions  of  February  19 
and  March  11,  1941,  appellees  sought  only  to  have 
appellants  permanently  enjoined  from  further  prose- 
cuting the  State  Court  actions  therein  specifically  de- 
scribed (and  already  discussed  in  this  brief),  it  being 
claimed  that  these  actions  constituted  attempted  inter- 
ferences with  various  orders  and  decrees  of  the  Dis- 
trict Court  in  the  old  Hendy  reorganization  pro- 
ceeding. 

A  determination  of  the  propriety  or  impropriety  of 
the  salaries,  bonuses  and  cash  paid  by  ap])e11ee  Hendy 
Realization    Co.    to    appellees    Bassick,    Hyland    and 
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Levit  between  March  24,  1936  (the  Hencly  Plan  con- 
firmation date)  and  November  15,  1940  (the  date  of 
sale  of  the  Hendy  assets)  is  not  prayed  for  by  any 
party  to  these  consolidated  causes,  and  is  not  in  any 
way  involved  here.  This  was  conceded  by  Mr.  Fergu- 
son, one  of  appellees'  counsel,  in  his  opening  statement 
to  the  District  Court  at  the  commencement  of  the 
trial.   Mr.  Ferguson  stated: 

'^Now,  the  cash  distribution  is  not  here  involved. 
The  only  thing  involved  is  the  stock.''  (Tran- 
script, page  525.) 

Yet  under  Consolidated  Findmgs  of  Fact  Nos.  XI 
(Transcript,  page  108),  XII  (Transcript,  page  109) 
and  XVI  (Transcript,  page  118),  and  under  Consoli- 
dated Conclusion  of  Law  No.  3  (Transcript,  page 
128),  the  District  Court  has  fomid  and  concluded  as 
a  matter  of  law  not  only  that  this  stock  distribution 
was  proper,  but  likewise  that  certain  salaries,  bonuses 
and  cash  distributions  to  appellees  Bassick,  Hyland 
and  Levit  were  likewise  proper,  and  in  the  judgment 
of  November  15,  1941  appellant  Shores  and  Behneman 
are  restrained  and  enjoined  from  ^'*  *  *  taking  or 
doing  any  and  all  acts  and/or  from  the  commencement 
or  continuation  of  any  and  all  proceedings  interfering 
with  or  attacking  the  order  of  the  above  entitled  court 
dated  March  24,  1936,  or  the  enforcement  thereof, 
and/or  the  distribution  of  2212y2  shares  of  the  capital 
stock  of  Hendy  Realization  Co.,  to  the  managing  offi- 
cers of  said  corporation  pursuant  thereto  and/or  the 
rights  of  petitioners  and  defendants  AV.  R.  Bassick, 
E.  M.  Hvland,  and  Morris  Levit,  the  distributees  of 
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said  capital  stock  and/or  the  distribution  of  salaries, 
bo7ittses,  and  cask  to  petitioners  and  defendants  W.  R. 
Bassick,  Elmer  M.  HyJand,  ami  Morris  Levit  ^  *  *'' 
(Italics  ours.)    (Transcript,  page  135.) 

It  will  be  noted  from  the  italicized  portion  of  the 
above  quoted  language  of  the  judgment  that  appel- 
lants are  now  forbidden  from  commencing  or  continu- 
ing any  proceedings  attacking  the  payment  of  said 
salaries,  bonuses  and  cash  to  appellees  Bassick, 
Hyland  and  Levit,  yet  it  is  clear  from  the  record  that 
this  prohibition  is  improper  and  unwarranted,  and 
goes  far  beyond  the  issues  presented  in  these  consoli- 
dated causes,  as  pointed  out  above.  There  is  presently 
pending  in  the  State  Court  an  action  entitled  ^^Behne- 
man,  et  al.  v.  Hendy  Realization  Co.,  et  al.",  San 
Francisco  Superior  Court  No.  303,651  (not  previously 
discussed  in  this  brief),  through  which  the  sole  ques- 
tion of  the  propriety  of  said  bonus  and  cash  payments 
to  appellees  Bassick,  Hyland  and  Levit,  as  well  as  to 
certain  other  employees  not  parties  to  these  proceed- 
ings, is  directly  presented.  In  that  action,  which  was 
commenced  on  July  18,  1941,  only  approximately  two 
months  before  the  trial  of  these  consolidated  causes, 
the  same  individual  appellees  in  these  proceedings 
are  named  as  defendants.  The  pendency  of  this  State 
Couii:  action  was  recognized  and  referred  to  by  ap- 
pellees' counsel  at  the  time  of  trial,  and  it  was  con- 
ceded at  that  time  that  the  cash  and  bonus  distribu- 
tion issue  was  involved  only  in  said  State  Court  action, 
and  not  here.  Mr.  Ferguson,  of  appellees'  counsel 
after  making  the  statement  quoted  above,  continued 
as  follows: 
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^^  These  same  counsel  and  these  same  parties  have 
filed  another  action  in  the  State  Court  involving- 
the  cash  distribution,  so  it  is  not  here  before 
your  Honor.  We  think  tliey  all  should  be  here, 
but  it  was  recently  filed,  it  is  not  at  issue.  The 
question  mii^ht  be  determined  here,  but  the  fact 
is  that  cash  distribution  is  not  here  involved.  The 
sole  question  is  the  distrihiition  of  that  stocli." 
(Transcript,  pages  525,  526.) 

At  another  point  during-  the  trial  when  evidence  was 
offered  by  appellants  regarding  these  cash  distribu- 
tions made  by  the  Hendy  Directors  to  appellees  Bas- 
sick,  Hyland  and  Levit  on  December  4,  1940 — this  only 
for  the  purpose  of  showing  the  cash  position  of  the 
Hendy  Co.  at  that  time — the  following  colloquy  oc- 
curred between  court  and  counsel : 

^^Mr.  Jordan.  Will  you  stipulate  that  at  a 
meeting  of  the  board  of  directors  of  the  company 
held  on  December  4, 1940,  additional  compensation 
for  the  year  1940  was  voted  to  the  defendants, 
Bassick,  Hyland  and  Levit  in  the  following 
amounts:  Mr.  Bassick,  $40,000;  Mi*.  Hyland, 
$20,000;  Mr.  Levit  $20,000? 

Mr.  Ferguson.  No,  I  won't  so  stipulate.  That 
was  not  the  fact.  The  fact  was,  and  the  resolution 
shows  that  that  was  voted  to  them,  not  for  1940, 
but  for  the  entire  time  from  the  time  of  reorgani- 
zation, from  March,  1936,  and  the  resolution  so 
shows. 

Mr.  Jordan.  I  propose  to  introduce  that  reso- 
lution later,  Mr.  Ferguson,  and  in  any  event  it 
will  speak  for  itself. 

The  Court.  If  you  have  it  why  don't  you  in- 
troduce it  now? 
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Mr.  Jordan.  T  am  about  to  read,  if  counsel 
permits,  from  the  sworn  answer  to  interrogatories 
propoimded  by  respondents  Behneman  and  Shores 
in  this  matter  some  time  ago. 

The  Couii:.  I  am  wondering  if  the  record  is 
not  here. 

Mr.  Jordan.  I  am  perfectly  willing  to  read  it 
from  the  minute  book.  I  assume  that  these,  haA^- 
ing  been  prepared  by  counsel,  would  be  correct. 

Mr.  Ferguson.  That  is  an  exact  copy.  I  would 
like  to  inquire  what  the  purpose  of  this  line  of 
inquiry  is,  because  these  payments  are  not  in- 
volved in  this  case.  Counsel  has  another  suit,  as 
I  stated,  pending  in  the  State  Court. 

Mr.  Jordan.  I  believe  that  the  court  will  be 
interested  in  knowing  exactly  w^hat  became  of  the 
proceeds  of  the  sale  of  the  plant,  and  I  propose 
to  connect  this  later  on  by  showing  that  the  only 
way  that  they  could  have  paid  $300,000  on  De- 
cember 4,  1940,  was  by  resorting  to  the  proceeds 
of  the  sale  of  the  plant ;  in  other  words,  a  sale  of 
the  capital  assets.  This  money  did  not  come  out 
of  earnings;  it  could  not  have,  because  they  did 
not  have  enough  on  hand  to  pay  it.  We  expect  to 
prove  they  dipped  into  the  proceeds  of  the  sale 
of  the  plant  to  pay  off  $274,000  odd  that  they  still 
owed  under  the  provisions  of  the  plan  which  were 
to  entirely  mature  in  a  matter  of  four  or  five 
months.  Therefore,  I  think  it  is  highly  material 
to  the  court,  and  your  Honor  so  ruled  when  you 
overruled  the  objections  to  that  interrogatory. 

The  Court.     Do  you  make  that  as  an  objection? 

Mr.  Ferguson.  I  object,  in  the  first  place,  to 
this  line  of  inquiry  on  the  ground  that  the  bonuses 
are  not  here  involved.  We  have  no  desire  to  de- 
prive the  court  of  all  the  facts,  but  we  must  not 


68 


try  other  cases  with  this  case.  The  second  point 
is,  this  claim  is  goino:  to  involve  an  accounting  of 
that  year  to  determine  where  the  money  came 
from  to  pay  that. 

The  Court.  How  are  you  .s^oinc;  to  ascertain 
that  without  examining  the  books? 

Mr.  Jordan.  I  believe  that  I  can  establish  by 
evidence  that  if  the  i)roceeds  of  the  sale  of  their 
particular  assets  had  not  come  into  the  company 
it  would  have  been  impossible  for  them  to  have 
declared  a  bonus  or  additional  sums  of  $103,000 
and  at  the  same  time,  within  a  matter  of  days, 
also  paid  off  all  the  remaining  obligations  under 
their  plan  of  reorganization. 

The  Court.  I  will  overrule  the  objection.  You 
are  now  going  to  read  from  the  answer  to  the 
interrogatories."    (Transcript,  pages  550  to  553.) 

It  is  clear  from  the  foregoing  statements  of  the  court 
and  counsel  that  evidence  regarding  the  additional 
compensation  payments  made  to  appellees  Bassick, 
Hyland  and  Levit  on  December  4,  1940  was  offered, 
and  admitted,  for  the  limited  purpose  of  showing  that 
in  December  of  1940  the  Hendy  Co.  could  only  have 
made  cash  disbursements  aggregating  over  $375,000 
(inclusive  of  deferred  obligation  and  additional  com- 
pensation payments)  by  resorting  to  the  proceeds  of 
sale  of  the  capital  assets  of  the  company.  Obviously, 
this  evidence  was  neither  oifered  nor  admitted  for  the 
purpose  of  determining  the  propriety  or  impropriety 
of  said  additional  compensation  payments. 

The  reason  for  appellees  desiring  the  insertion  of 
the  broad  language  of  the  judgment  quoted  and  itali- 
cized above  is,  of  course,  imderstandable  and  obvious. 
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If  permitted  to  stand,  said  language  is  so  broad  that 
the  further  prosecution  of  the  last  mentioned  State 
Court  action  will  be  forever  barred.  By  the  same 
token,  appellants  herein,  as  plaintiffs  in  said  State 
Court  action,  will  be  deprived  of  their  right  to  a 
judicial  determination  of  the  issues  there  presented — 
issues  admittedly  in  no  way  involved  in  these  consoli- 
dated causes.  It  is  accordingly  submitted  that,  irre- 
spective  of  the  ruling  of  this  coui-t  on  the  other  mat- 
ters raised  by  this  appeal,  the  italicized  portion  of 
the  above  quoted  language  of  the  judgment  entered 
herein  should  be  deleted,  to  the  end  that  appellants 
may  be  free  to  prosecute  said  State  Court  action  in- 
volving the  propriety  of  said  bonus  and  cash  payments 
to  a  final  determination  on  the  merits. 


CONCLUSION. 

From  the  facts  and  arguments  stated  above,  and 
in  view  of  the  authorities  cited,  appellants  draw  the 
following  conclusions : 

1.  That  the  District  Court  had  no  jurisdiction  over 
the  subject  matter  of  the  petitions  filed  by  appellees 
in  the  old  Hendy  reorganization  proceeding  on  Feb- 
ruary 19  and  March  11,  1941,  and  accordingly  erred 
in  denying  appellants'  motion  to  dismiss  the  same; 
and  that  the  District  Court  likewise  erred  in  denying 
appellants'  motion  to  dismiss  said  petitions  for  the 
reason  that  the  individual  petitioners,  appellees  herein, 
failed  to  properly  intervene  in  said  Hendy  reorgani- 
zation proceeding ; 
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2.  That  the  District  Court  had  no  jurisdiction  over 
the  subject  matter  of  the  Shores  action,  there  being 
no  ''federal  question"  there  involved,  and  accordingly 
erred  in  denying  appellant  Shores'  motion  to  remand 
said  action  to  the  State  Court  from  which  it  was 
removed ; 

3.  That  the  District  Court  erred  in  finding  and 
decreeing  on  the  merits  of  these  consolidated  causes 
that  the  affairs  of  the  Hendy  Co.  had  been  success- 
fully rehabilitated  on  December  20,  1940,  and  that  the 
2212%  shares  of  Hendy  stock  here  in  question  were 
properly  distributed  to  appellees  Bassick,  Hyland 
and  Levit; 

4.  That  the  propriety  or  impropriety  of  the  bonus 
and  cash  payments  made  by  the  Hendy  Co.  to  appel- 
lees Bassick,  Hyland  and  Levit  between  March  24, 
1936  and  December  20,  1940  is  not  an  issue  in  these 
consolidated  causes  and,  accordingly,  that  the  District 
Court  erred  in  including  in  the  permanent  injunction 
entered  herein  that  portion  thereof  restraining  appel- 
lants from  the  commencement  or  continuation  of  any 
proceedings  attacking  the  payment  of  said  bonuses 
and  cash. 

Appellants  accordingly  submit  that  the  judgment 
of  the  District  Court  should  be  reversed. 

Dated,  San  Francisco,  California, 
August  19, 1942. 

Respectfully  submitted, 

Byrne,  Lam  son  &  Jordan, 
Paul  S.  Jordan, 

Attorneys  for  Appellants. 
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No.  10,085 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Gladys  M.  Shores  and  Harold  M.  F. 
Behneman, 

Appellants, 

vs. 

Hendy  Realization  Co.,  a  corporation 
(formerly  the  Joshua  Hendy  Iron 
Works),  A.  J.  Mayman,  C.  B.  Moores, 
E.  Price,  1A.  J].  Webber  and  W.  R. 
Bassick,  individually  and  as  the  Di- 
rectors of  Hendy  Realization  Co., 
Elmer  M.  Hyland  and  Morris  Levit, 

Appellees. 


> 


BRIEF  FOR  APPELLEES. 


These  consolidated  causes  involve  two  questions — first, 
the  jurisdiction  of  the  district  court,  and,  second,  whether 
or  not  the  judgment  of  the  district  court  is  correct  upon 
the  merits.  No  attack  was  made  upon  the  merits  of  the 
judgment  until  the  question  of  the  contents  of  the  record 
was  brought  before  this  court.  But,  despite  the  fact  that 
appellants'  attack  upon  the  merits  is  an  afterthouglit,  its 
inclusion  in  appellants'  brief  necessitates  a  full  considera- 
tion of  the  facts. 

Appellants'  purported  statement  of  facts  in  the  ''Juris- 
dictional Statement"^  does  not  give  the  facts  of  the  case. 


It  consists  mainly  of  a  recapitulation  of  the  allegations 
in  a  number  of  appellants'  pleadings  which  are  of  no 
significance  upon  this  appeal.  Accordingly  it  is  necessary 
for  us  to  state  the  facts. 

Because  of  the  volume  of  the  record,  a  detailed  state- 
ment of  the  whole  of  the  evidence  is,  of  course,  impracti- 
cable; but  the  salient  features  are  chronologically  sum- 
marized in  the  following  statement. 


STATEMENT  OF  FACTS. 

Appellee  Hendy  Kealization  Co.,  a  California  corpora- 
tion (formerly  and  until  1940  The  Joshua  Hendy  Iron 
Works),  was  incorporated  in  1906^  and,  until  the  sale  of 
its  plant  in  1940,  continuously  engaged  in  a  general  ma- 
chinery and  foundry  business,  with  its  plant  at  Sunny- 
vale, California.^ 

Although  the  company  continuously  engaged  in  busi- 
ness, it  never  paid  a  dividend  upon  its  stock  ;^  and  in 
1932  the  company  was  thrown  into  an  equity  receivership 
in  the  state  court.^  In  the  receivership  proceedings  F.  J. 
Behneman  (the  father  of  appellant  Harold  M.  F.  Behne- 
man),  who  had  for  many  years  been  the  president  and 
general  manager  of  the  company,  was  appointed  receiver. 
F.  J.  Behneman  died  in  1934,  and  appellee  W.  R.  Bassick 
was  appointed  his  successor.*^ 


1  Appellants'  Brief  p.  1  et  seq. 
2Tr.  p.  175. 
3Tr.  p.  533. 
4Tr.  p.  573. 
5Tr.  pp.  175,  203. 

6Ty.     r^     A17 


6Tr.  p.  417. 


On  March  4,  1935,  and  while  the  state  receivership  was 
still  pending,  an  involuntary  petition  was  filed  in  the 
district  court  by  the  major  creditors  of  the  coi-poration 
and  proceedings  were  taken  for  its  reorganization  pur- 
suant to  Sections  77A  and  77B  of  the  Bankruptcy  Act.' 
Appellee  W.  R.  Bassick  was  appointed  trustee  for  the 
company  and  actively  managed  its  business.^  This  bank- 
ruptcy proceeding  is  one  of  the  two  consolidated  causes 
now  before  this  court. 

As  the  result  of  this  proceeding  a  plan  of  reorganiza- 
tion was  duly  adopted  and  confirmed  by  the  district  court 
on  March  24,  1936.^  Both  appellants,  who  had  become 
stockholders  by  virtue  of  having  received  their  stock  from 
their  parents,  appeared  as  stockholders  at  the  hearings 
upon  the  plan — appellant  Gladys  M.  Shores  to  accept  and 
approve  the  plan  in  writing  under  oath,^^  and  appellant 
Harold  M.  F.  Behneman  as  the  only  stockholder  to  oppose 
the  plan.^^ 

At  the  time  that  the  plan  of  reorganization  was  con- 
firmed the  district  court  and  the  parties  were  confronted 
with  a  debtor  corporation  which,  under  the  long  manage- 
ment of  F.  J.  Behneman,  appellant  Behneman 's  father, 
had  so  managed  its  affairs  that: 

(1)  In  twenty  months'  operations  the  corporation  had 
lost  $183,000.00 ;i2 

(2)  The  physical  assets  of  the  corporation  had  been 
so  wasted  that: 


"^Tr.  p.  203. 

8Tr.  p.  204. 

^Tr.  p.  201. 

loTr.  p.  200. 

iiTr.  pp.  169, 154. 

i2Resp.  Ex.  No.  B;  Plff.  Ex.  No.  3A. 


*'In  1934  the  plant  was  in  a  deplorable  condition.  In 
fact,  when  Mr.  Bassick  took  charge  there  was  not  a 
man  working  on  any  profitable  job  in  the  organiza- 
tion. It  was  simply  flat.  That  was  the  condition  when 
he  came  to  the  plant  for  the  first  time,  all  of  the 
tools,  when  I  say  ^all  of  the  tools,'  I  should  say 
practically  all  of  the  tools  were  so  run  down  that 
they  were  not  capable  of  producing  any  work  with 
sufficiently  close  tolerances  to  meet  the  customers' 
requirements.  From  1934  until  1936  some  progress 
was  made  toward  rebuilding  those  tools  and  fixing 
them  up,  but  there  was  very  little  money  available, 
therefore  not  much  progress  was  made.";^^ 

(3)  The  books  of  the  corporation  did  not  reflect  actual 
values  or  conditions;  as,  for  example,  ^Hhere  had  been 
no  consistent  depreciation  period,  that  in  some  years 
no  deductions  were  made  for  depreciation,  some  years 
round  sums  were  deducted,  and  still  other  years  odd 
amounts  which  could  not  be  substantiated."^*  The  books 
were,  in  fact,  so  unreliable  that  the  special  master  in 
the  reorganization  proceedings  recommended  and  pro- 
cured the  appointment  of  an  independent  valuation  engi- 
neer to  report  upon  actual  values  and  conditions  ;^^ 

(4)  The  corporation  had  outstanding  obligations  of 
$644,732.27,  plus  accrued  interest  thereon  ;i^  and 

(5)  The  corporation  was  insolvent  and  its  stock  was 
worthless.  This  the  special  master  and  the  district  court 
expressly  found  and  held,^'  and  this  appellants  now  con- 


i3Tr.  p.  724. 

i4Tr.  pp.  869,  435-7,  798-801,  690-695. 

i5Tr.  pp.  467,  470-3,  475-9. 

i«Tr.  p.  531. 

i^Tr.  pp.  159-166,  201,  697-8. 


cede,^^  and  in  the  reorganization  proceedings  conceded,*^ 
although  they  vigorously  contended  otherwise  during  the 
trial.2<^ 

Since  the  corporation  was  insolvent,  the  plan  of  re- 
organization first  provided  that  all  of  the  corporation's 
creditors  should  scale  down  their  obligations  either  10% 
or  15%,  depending  upon  whether  such  obligations  were 
secured  or  unsecured — a  total  reduction  of  $76,401.00 — 
and  receive  long-term  notes  for  such  reduced  obligations 
bearing  a  substantially  smaller  rate  of  interest,  and  in 
certain  instances  no  interest. ^^  This  was  done,  and  pur- 
suant to  the  plan  of  reorganization  the  creditors  gave 
up  a  substantial  part  of  their  claims  and  slashed  the 
interest  on  the  remaining  balance. 

Since  the  stock  of  the  corporation  was  worthless,  the 
plan  of  reorganization   provided,  among  other  things  r^^ 
*^G.     Capital  stock. 

4425  shares  of  the  capital  stock  of  the  debtor  cor- 
poration are  now  outstanding,  said  shares  having  a 
book  value  of  $212,898.51,  but  no  actual  value. 

In  consideration  of  the  extensions  granted  by  the 
creditors  and  of  the  reduction  of  their  claims  in  the 
sum  of  $73,853.06,  as  aforesaid,  the  stockholders  shall 
appropriately  endorse  and  deliver  the  stock  held  by 
them  to  the  Board  of  Directors  of  the  delator  corpo- 
ration, appointed  as  hereinafter  provided,  to  be  held 
by  said  Board  as  follows: 

1.     50%  of  the  shares  so  deposited  by  each  stock- 
holder  shall  be   held  in   trust   and  voted   bv  said 


^^Appellants'  Brief  p.  55. 
i»Tr.  pp.  462,  696-7. 
20Tr.  pp.  655-6. 
=^iTr.  pp.  181-6. 
22Tr.  pp.  186-7. 


Board  for  a  period  of  5  years,  and  thereafter  until 
the  extended  obligation?  are  fully  paid,  so  as  to 
leave  the  management  of  the  debtor  corporation 
during  such  period  in  the  hands  of  its  creditors. 
The  Board  shall  have  full  power  to  vote  said  stock, 
including  the  power  to  vote  for  a  reorganization 
of  the  capital  structure  of  the  debtor  corporation 
so  as  to  provide,  at  any  time,  for  an  issue  of  one 
or  more  classes  of  preferred  stock  and  the  exchange 
therefor  of  any  part  or  all  of  the  unsecured  lia- 
bilities of  the  debtor  corporation.  Upon  the  ex- 
piration of  5  years  and  the  payment  in  full  of  the 
extended  obligations,  such  shares  shall  be  returned 
to  their  respective  owners. 

2.  The  remaining  50%  of  the  shares  so  delivered 
by  each  stockholder  shall  be  held  by  said  Board 
free  and  clear  of  any  claim,  right,  title,  or  interest 
therein  by  such  stockholder,  to  be  distributed  by 
said  Board,  in  its  sole  discretion,  either  in  whole 
or  in  part,  to  the  managing  officers  thereof,  as  a 
reward  for  management  and  the  successful  re- 
habilitation of  the  company ^s  affairs." 

Pursuant  to  the  terms  of  the  order  dated  March  24, 
1936,  confirming  the  plan  of  reorganization,  all  of  the 
then  stockholders  of  the  corporation,  wdth  the  exception 
of  appellant  Harold  M.  F.  Behneman,  endorsed  and  de- 
livered their  stock  to  the  directors  of  the  corporation 
who  thereafter  held  it  as  trustees  pursuant  to  the  terms 
of  the  confirmed  plan  of  reorganization;  and  the  deposit- 
ing stockholders  executed  a  confirming  trustees'  receipt 
and  certificate  with  the  board  of  directors  as  voting 
trustees,  so  that  the  stock  deposited  by  each  of  them  was 
held  by  such  trustees  50%  in  trust  for  such  depositing 
stoclvholders  and  50%  free  and  clear  of  any  claim,  right. 


title,  or  interest  therein  by  such  stockholders  as  provided 
by,  and  for  the  purposes  provided  by,  the  plan  of  re- 
organization.23  Appellant  Harold  M.  F.  Behneman  refused 
similarly  to  endorse  and  deliver  his  stock,  standing  in 
his  father's  name,  until  June,  1940.-^ 

On  January  27,  1937,  the  district  court  made  its  ** Final 
Decree,  etc.''  in  the  reorganization  proceedings,  to  which 
decree  reference  will  hereafter  be  made.^^ 

Immediately  following  the  confirmation  of  its  plan  of 
reorganization,  the  corporation,  through  its  individual 
directors,  made  arrangements  with  appellees  W.  R.  Bas- 
sick,  Elmer  M.  Hyland,  and  Morris  Levit,  its  president 
and  vice  presidents  in  charge  of  sales  and  manufacturing, 
by  which  each  agreed  to  scale  down  and  take,  for  the 
time  being,  less  than  the  compensation  to  which  each 
was  entitled.  These  arrangements  were  made  upon  the 
express  understanding  that  such  concession  was  being 
temporarily  made  so  as  to  assist  in  the  rehabilitation  of 
the  corporation's  affairs,  and  that  as  soon  as  the  affairs 
of  the  corporation  warranted,  this  partial  compensation 
would  be  supplemented  by  cash  bonuses  or  distributions 
and  by  the  distribution  of  the  capital  stock  of  the  corpo- 
ration held  by  the  board  of  directors  as  voting  trustees.-^ 

Appellees  Bassick,  Hyland,  and  Levit  accordingly  served 
as  the  managing  president  and  vice  presidents  of  the 
corporation  from  that  time  and  until  Novembei-  15,  1940,-^ 
receiving  only  partial  compensation  for  their  services  in 


23Tr.  pp.  756-757,  544. 
24Tr.  pp.  544,  681. 
25Tr.  p.  225. 

26Tr.  pp.  740-752,  761-790,  815-845,  716-724,  727-735.  704-716,  613- 
H22,  610,  and  Resp.  Ex.  Nos.  A,  E,  E-1,  E-2,  E-3,  E-4,  E-5. 
27Tr.  pp.  576,  580,  594,  541-2. 
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accordance  with  such  arrangement.  It  is  true  that  during 
this  period  there  were  minor  adjustments  made  on  ac- 
count of  their  salaries,  and  minor  bonuses  paid,  but  the 
evidence  is  uncontradicted  that  it  was  understood  that 
these  payments  were  only  on  account  of  their  partial 
compensation,  and  that  there  were,  during  these  years, 
many  conferences  between  the  managing  officers  and  the 
directors  regarding  the  officers'  compensation,  in  the 
course  of  all  of  which  conversations  the  understanding  was 
confirmed  that  such  officers  would  ultimately  be  paid,  by 
distribution  of  cash  and  the  stock  held  by  the  voting 
trustees,  for  the  balance  due  them  on  account  of  the  ser- 
vices rendered  by  them  throughout  these  years.^^ 

The  business  and  affairs  of  the  corporation  under  the 
direction  of  its  new  board  of  directors,  and  under  the 
management  of  its  new  president,  appellee  Bassick,  and 
its  vice  presidents,  appellees  Levit  and  Hyland,  steadily 
improved.2^   For  example: 

(1)  The  corporation  had,  between  June  30,  1936,  and 
November  15,  1940,  a  net  profit  before  depreciation  of 
approximately  $350,000.00,  and  had  a  not  income  after 
adequate  depreciation  and  interest  deductions  of  almost 
$200,000.00.-^«  This  may  be  compared  with  the  $183,000.00 
lost  by  the  corporation  in  the  twenty  months  preceding 
its  reorganization  f^ 

(2)  Not  only  had  the  corporation  paid  all  interest 
upon    its    receivership    obligations,    but   it   had    paid    off 


28Tr.  pp.  740-752,  761-790,  815-845,  716-724,  727-735,  704-716,  613- 
622,  610. 

2^Its  comparative  balance  sheets  are  in  evidence;  Plff.  Ex.  Nos. 
3,  3A,  3B,  3C,  3D,  3E,  3F;  Resp.  Ex.  Nos.  B,  C;  and  summaries 
therefrom,  Resp.  Ex.  Nos.  F,  G,  H,  I. 

soResp.  Ex.  Nos.  H,  F;  Tr.  pp.  801-6,  849. 

3iResp.  Ex.  No.  B;  Plff.  Ex.  No.  3A. 
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more  than  50%  of  these  obligations,  without  refinancing — 
a  payment  of  more  than  $300,000.00  ;^2 

(3)  The  net  worth  of  the  corporation  had  risen  from 
a  minuses  $61,787.36  in  1936  to  a  net  worth  of  $206,330.87 
at  the  beginning  of  November,  1940.  In  other  words,  the 
outstanding  stock  of  the  corporation  which  was  absolutely 
worthless  at  the  time  of  its  reorganization,  had,  by  dint 
of  appellees'   management,    become   worth    $206,330.87 ;^'* 

(4)  And  in  addition  to  all  this,  and  out  of  operating 
revenues,  and  not  capital  investment,  the  physical  plant 
of  the  corporation  had  been  brought  back.  After  testify- 
ing to  the  ** deplorable  condition"  of  the  plant  with  which 
the  new  management  was  presented,  the  plant  superin- 
tendent testified  :^^ 

^*When  the  reorganization  plan  became  effective  in 
1936  we  really  started  in  then  to  overhaul  the  plant 
and  tools,  as  well  as  the  buildin'g,  and  T  think  I  can 
safely  say  that  90  per  cent,  of  the  machine  tools  in 
that  plant  were  overhauled  and  the  expense  charged 
as  an  operating  expense  of  the  plant,  and  also  the 
buildings  were  in  such  shape  that  they  were  really 
unsafe  for  the  overhead  electrical  cranes  to  travel 
in  the  building,  and  necessitated  reenforcing  the 
building  as  well  as  the  foundation,  all  of  which  ex- 
pense was  absorbed  as  ox)erating  expense  of  the 
plant. 


J  > 


This,  then,  was  the  situation  in  November,  1940,  when 
the  corporation  was  approached  by  Mr.  Felix  Kahn,  of 
MacDonald   &   Kahn,   with    a   proposal   to    purchase    the 


•-'Resp.  Ex.  Nos.  I,  G;  Tr.  pp.  805-8,  849. 

^^Emphasis  ours  throughout  this  brief  unless  otherwise  stated. 

34Resp.  Ex.  Nos.  H,  F;  Tr.  pp.  801-6,  849. 

35Tr.  p.  725. 
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Sunnyvale  plant  of  the  corporation.^^  The  board  of  direc- 
tors of  the  corporation  was  then,  and  throughout  the 
remaining  transactions,  comprised  of  appellees  C.  B. 
Moores,  A.  J.  Mayman,  and  W.  R.  Bassick,  nominated 
by  the  secured  creditors;  appellee  E.  Price,  nominated 
by  the  unsecured  creditoi's;  and  appellee  A.  E.  Webber, 
nominated  bv  the  old  stockholders.  On  November  4,  1940, 
after  a  meeting  of  the  board  of  directors,  the  corporation 
granted  an  option  to  Felix  Kahn,  trustee,  for  $10,000.00, 
to  purchase  the  Sunnwale  plant  of  the  corporation  for 
the  sum  of  $426,000.00  cash,  subject  to  the  usual  adjust- 
ments for  inventory,  work  in  progress,  etc.^' 

On  November  13,  1940,  the  corporation  notified  all  of 
its  stockholders,  including  appellants,  that  it  had  granted 
such  option,  and  that  it  proposed  to  sell  the  Sunnyvale 
plant  and  property.  No  objection  to  such  sale  was  re- 
ceived. ^^ 

On  November  15,  1940,  MacDonald  &  Kahn,  the  as- 
signee of  Felix  Kahn,  trustee,  exercised  the  option  and 
paid  the  balance  of  the  purchase  price  of  $426,000.00. ^'^ 
On  the  same  date,  meetings  were  held  by  the  corporation's 
stockholders,  its  board  of  directors,  and  its  voting  trustees 
holding  its  stock  pursuant  to  the  plan  of  reorganization, 
at  which  meetings  the  sale  of  the  Sunnyvale  plant  and 
property  was  approved  and  confirmed.**^  Although  notice 
of  such  intended  action  had  been  mailed  to  all  stock- 
holders, no  protest  or  objection  was  made  by  either  of 
appellants. ^^ 


36Tr. 

pp. 

595-6. 

37Tr! 

pp. 

597,  603. 

38Tr. 

pp. 

866-7,  809, 

811. 

39Tr. 

pp. 

533,  547-9, 

812. 

40Tr. 

V' 

548;  Plff. 

Ex.  No. 

6 

4iTr. 

pp. 

866-7,  811. 
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The  profit  to  the  corporation  on  the  sale  of  its  Sunny- 
vale plant  was  approximately  $131,000.00;^-  and  the  reali- 
zation of  such  profit  increased  the  net  worth  of  the  com- 
pany, and  of  its  originally  valueless  stock,  to  $335,825.33.^^ 

On  November  19,  1940,  the  corporation,  in  accordance 
with  the  terms  of  sale,  by  meetings  of  its  directors  and 
stockholders,  authorized  the  change  of  its  name  from  The 
Joshua  Hendy  Iron  Works  to  Hendy  Realization  Co.^^ 

On  December  2,  1940,  and  December  4,  1940,  the  corpo- 
ration's board  of  directors,  taking  an  intervening  adjourn- 
ment, considered  at  length  the  payment  of  proper  com- 
pensation to  the  officers  and  employees  of  the  corpora- 
tion,^^ and  as  a  result  authorized  the  distribution  of  an 
aggregate  of  $102,100.00  to  twenty-two  of  its  officers  and 
employees. ^^'  This  distribution  was  made  and,  pursuant 
to  their  understanding  and  arrangement  with  the  corpo- 
ration, the  managing  president  and  vice  presidents  of  the 
corporation  participated  therein  to  the  following  extent: 
Appellee  W.  R.  Bassick  $40,000.00, 

Appellee  Elmer  U.  Hyland  20,000.00, 

Appellee  Morris  Levit  20,000.00. 

The  major  considerations  actuating  this  cash  distribu- 
tion by  the  board  of  directors  were  partially  summarized 
in  the  minutes  of  the  meetings  of  December  2,  and  De- 
cember 4,  1940,  as  follows: 


42Tr.  p.  860. 

43Resp.  Ex.  Nos.  H,  F ;  Tr.  pp.  801-6,  849. 
44Tr.  p.  530. 

^'-'Tr.  pp.  815-817,  553-557. 

'^^Includin^  two  employees  added  at  a  directors'  meeting  held 
December  20,  1940 ;  Tr.  p.  557. 
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December  2,  1940:^^ 

*^ Director  C.  B.  Moores  then  called  the  following 
facts  to  the  attention  of  the  Board  of  Directors: 

(1)  That  certain  of  the  officers  and  employees 
of  the  corporation  have,  since  its  reorganization, 
rendered  extremely  valuable  services  to  the  corpo- 
ration resulting  in  its  rehabilitation  as  a  sound 
and  going  business,  and  the  improvement  of  the 
financial  condition  of  the  company  from  a  point 
where  the  stockholders  of  the  company  had  little 
or  no  equity  as  evidenced  by  the  records  of  the 
reorganization  of  the  corporation  under  Section 
77B  of  the  Bankruptcy  Act,  to  a  point  where  the 
equity  of  the  stockholders  has  become  very  sub- 
stantial ; 

(2)  That  it  was  this  rehabilitation  of  the  cor- 
poration's business,  so  occasioned,  which  made  pos- 
sible the  advantageous  sale  of  the  Sunnyvale  plant 
and  properties  K)f  the  corporation,  just  consum- 
mated ; 

(3)  That  notwithstanding  the  value  of  such 
services  to  the  corporation,  the  compensation  of 
such  officers  and  employees  has  not  been  commensu- 
rate theremth;  and  that  the  board,  through  its 
directors,  has  repeatedly  represented  to  such  offi- 
cers and  employees  that  the  compensation  received 
by  them  during  said  period  would  be  supplemented 
by  additional  payment  therefor  as  soon  as  in  the 
opinion  of  the  board  such  further  payment  was 
practicable   and   expedient; 

(4)  That,  in  addition,  due  to  the  sale  of  the 
corporation's  Sunnyvale  plant  and  properties,  the 
employment  of  said  officers  and  employees  has 
necessarily  been  abruptly  severed  and  their  vaca- 
tion and  other  rights  interfered  with; 


47Tr.  pp.  815-817. 


13 


And  he  suggested  that,  since  the  affairs  and  position 
of  the  corporation  now  warranted  the  board's  action 
in  such  connection,  the  board  consider  the  proper 
payment  and  reward  of  such  officers  and  employees 
on  account  of  their  said  services  and  in  relation  to 
their  respective  contributions  to  the  restoration  of 
the  corporation.  This  being  the  consensus  of  the 
meeting,  an  extended  and  detailed  discussion  upon 
the  matter  was  thereupon  had,  all  directors  partici- 
pating, in  an  effort  to  work  out  a  definitive  plan  for 
such  payment  commensurate  with  the  best  interests 
of  the  corporation  and  the  fair  and  proportionate 
payment  and  reward  of  such  officers  and  employees. 
Various  tentative  proposals  in  this  regard  were  made 
and  considered,  and  thereupon,  and  upon  motion  duly 
made,  seconded,  and  unanimously  carried,  the  meeting 
was  duly  adjourned  to  Wednesday,  December  4,  1940, 
at  eleven  o'clock,  A.  M.,  in  order  that  the  directors 
should  have  an  opportunity  to  further  consider  and 
weigh  said  proposals  prior  to,  and  so  as  to  enable, 
matured  and  final  action  thereupon." 

December  4,  1940:^8 

^*The  President  stated  that  the  first  business  of 
the  meeting  was  the  consideration  of  Mr.  Moores' 
suggestion  under  advisement  at  the  previous  meet- 
ing, and  the  various  proposals  presented  at  the  meet- 
ing of  the  Board  of  Directors  on  December  2,  1940, 
relative  to  the  compensation  of  certain  of  the  officers 
and  employees  of  the  corporation.  Further  discussion 
upon  the  matter  was  thereupon  had,  at  the  conclusion 
of  which  it  was  moved  by  Director  C.  B.  Moores, 
seconded  by  Director  A.  "Webber,  and  unanimously 
carried — Director  W.  K  Bassick,  however,  expressly 
not    participating   in    said   vote — that    the    following 

48Tr.  pp.  553-7. 
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resolution  be  adopted  (expressly,  however,  ^\4tlioiit 
prejudice  to  the  right  of  the  Board,  acting:  as  Voting 
Trustees  pursuant  to  the  confirmed  plan  of  reorgani- 
zation of  the  corporation,  to  further  reward  the 
managing  officers  of  the  corporation  for  their  ser- 
vices by  the  distribution  of  capital  stock  of  the  cor- 
poration as  provided,  inter  alia,  in  Paragraph  G-2 
of  said  plan  of  reorganization) : 

^Whereas,  the  financial  position,  business,  and 
affairs  of  this  corporation  have,  since  its  reorgani- 
zation, evidenced  steady  and  substantial  improve- 
ment to  the  point  that  they  have  become  sound, 
businesslike,  and  satisfactory  in  condition ;  and 

Whereas,  the  achievement  of  this  fact  has 
been  made  possible  only  by  the  unselfish  and  un- 
remitting efforts  and  diligence  of  certain  of  its 
officers  and  employees  since  its  reorganization;  and 

Whereas,  throughout  this  entire  period,  this 
corporation  has  not  paid  such  officers  and  em- 
ployees for  their  services  in  accordance  with  the 
full  value  thereof  to  this  corporation,  but  said 
officers  and  employees  have  been  paid  therefor  and 
have  accepted  substantially  less  than  the  value  of 
their  said  services  to  this  corporation  in  considera- 
tion of  the  fact,  and  upon  the  representation  of 
this  Board  of  Directors,  that  a  further  payment, 
which  with  the  amount  already  paid,  would  con- 
stitute a  fair  payment  therefor,  would  be  made  at 
a  later  but  the  earliest  expedient  date;  and 

Whereas,  the  affairs  and  position  of  this  cor- 
X)oration  are  now  such  that  said  officers  and  em- 
ployees can  be  paid  for  their  said  services,  and  it 
is  fair  and  just  that  said  officers  and  employees 
should  be  rewarded  foi*  their  said  services  and 
paid  therefor,  and  for  the  severance  of  their  em- 
ployment and  interference  with  their  vacation  and 
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other  rights  occasioned  by  the  sale  of  the  Sunny- 
vale plant  and  properties  of  this  corporation;  and 

Whereas,  it  appears  to  be  for  the  best  inter- 
ests of  this  corporation  tliat  the  follo^ving  resolu- 
tion be  adopted : 

Now  therefore,  be  it  resolved,  that  this  corpora- 
tion forthwith  pay  the  following  amounts  to  the 
following  of  the  officers  and  employees  of  this  cor- 
poration in  recognition,  appreciation,  payment,  and 
reward  for  their  exemplary  and  valuable  ser\dces 
to  this  corporation: 


W.  R.  Bassick 

$40,000.00 

E.  M.  Hyland 

20,000.00 

M.  Levit 

20,000.00 

C.  B.  McAulay 

10,000.00 

C.  E.  Birkenbeul 

3,000.00 

J.  M.  Brown 

3,000.00 

J.  L.  Whitehead 

1,000.00 

R.  N.  Parkin 

1,000.00 

Frank  L.  McAdam 

500.00 

Margaret  Terry 

500.00 

C.  Cortage 

500.00 

A.  R.  Sillers 

500.00 

W.  C.  Theller 

500.00 

R.  M.  Spedding 

500.00 

L.  A.  Wall 

100.00 

Grace  Miguelgorry 

100.00 

Juliette  del  Castillo 

100.00 

Ruth  Barbier 

100.00 

Gerda  Mangels 

100.00 

Thelma  Broeder 

100.00 

And  be  it  further  resolved,  that  the  officers  of 
this  corporation  be  and  they  are  hereby  authorized 
and  directed  to  take  such  steps  and  to  make  such 
payments  as  shall  be  necessary  or  desirable  to 
effectuate  and  carry  this  resolution  into  effect.'  " 
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Wliile  these  were  the  chief  considerations,  testimony 
as  to  additional  considerations  appear  throughout  the 
record;  as,  for  example,  that  the  corporation  had  ceased 
business  and  was  contemplating  dissolution;  and  that  if 
each  of  those  employees  who  might  be  entitled  to  receive 
stock  in  the  opinion  of  the  board  were  to  have  stock 
distributed  to  him  it  would  require  rather  involved  com- 
plications and  would  necessitate,  after  he  received  stock, 
his  participation  in  liquidating  dividends,  so  that  the 
board  determined  to  adjust  the  compensation  to  approxi- 
mately the  amount  which  such  employee  would  have 
received  as  liquidating  dividends  on  the  stock. ''^  Through- 
out the  entire  record,  however,  there  is  repeated  testi- 
mony that  this  cash  distribution  was,  particularly  in  the 
case  of  its  managing  officers,  a  supplemental  and  partial 
compensation  for  the  underpaid  services  of  those  officers 
rendered  pursuant  to  their  understanding  and  arrange- 
ment with  the  corporation.^^ 

On  December  20,  1940,  the  board  of  directors  of  the 
corporation  authorized  and  distributed  the  221214  shares 
of  stock  held  by  them,  as  voting  trustees,  for  the  reward 
of  management  pursuant  to  the  terms  of  the  plan  of 
reorganization.  The  resolution  authorizing  this  distribu- 
tion of  stock,  and  the  consideration  of  the  board  of 
directors  in  so  resolving  were  stated  in  its  minutes  as 
follows  :^^ 

**Upon   motion    duly   made,    seconded,    and   unani- 
mously  carried,    Directoi-    W.    Ji.    Bassick,    however, 


4«Tr.  pp.  818-9. 

•■^oTr.  pp.  740-752,  761-790,  815-845,  716-724,  727-735,  704-716,  613- 
622,  610,  and  Tlesp.  Ex.  Nos.  A,  E,  E-1,  E-2,  E-3,  E-4,  and  E-5. 
5iTr.  pp.  564-8. 
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expressly  not  participating  in  tlie  vote,  the  following 

resolution  was  adopted: 

*  Whereas,  under  the  terms  of  the  confirmed 
plan  of  reorganization  of  this  corporation  and  the 
Voting  Trust  created  pursuant  thereto,  22121/2 
shares  of  the  capital  stock  of  this  corporation  are 
now  held  by  this  Board,  as  Voting  Trustees,  free 
and  clear  of  any  claim,  right,  title,  or  interest 
therein  by  the  former  stockholders  surrendering 
the  same,  and  subject  to  the  distribution  by  this 
Board,  in  its  sole  discretion,  either  in  whole  or  in 
part  to  the  managing  officers  of  this  corporation 
as  a  reward  for  their  management  and  the  success- 
ful rehabilitation  of  the  corporation's  affairs;  and 

Whereas,  the  officers  of  this  corporation  here- 
inafter named  have,  since  its  reorganization,  ren- 
dered extremely  valuable  services  to,  and  in  the 
management  of,  the  corporation,  resulting  in  its 
rehabilitation  as  a  sound  and  going  business,  and 
the  improvement  of  the  financial  condition  of  the 
corporation  from  a  point  where  the  stockholders 
of  the  corporation  had  no  equity,  as  evidenced  by 
the  records  of  the  reorganization  of  the  corpora- 
tion under  Section  77B  of  the  Bankruptcy  Act,  to 
a  point  where  the  equity  of  the  stockholders  has 
become  very  substantial;  and 

Whereas,  the  financial  position,  business,  and 
affairs  of  this  corporation  have,  since  its  reorgani- 
zation, evidenced  steady  and  substantial  improve- 
ment to  the  point  that  they  have  become  rehabili- 
tated, sound,  business-like,  and  satisfactory  in  con- 
dition, and  such  rehabilitation  of  the  corporation's 
business  so  occasioned  has  made  possible  the  ad- 
vantageous sale  of  the  Sunnyvale  plant  and  prop- 
erties  of  the  corporation  just  consummated;   and 
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Whereas,  notwithstanding  the  value  of  such 
services  to  this  corporation,  the  compensation  of 
such  officers  has  not  been  commensurate  therewith, 
and  this  Board,  throupjh  its  Directors,  has  re- 
peatedly represented  to  such  officers  that  the  com- 
pensation received  by  them  durin";  said  period 
would  be  supplemented  by  additional  reward  as 
soon  as  in  the  opinion  of  the  Board  such  further 
reward  was  practical  and  expedient;  and 

Whereas,  in  addition,  due  to  the  sale  of  the  cor- 
poration's Sunnyvale  plant  and  the  properties,  the 
employment  of  certain  of  said  officers  has  neces- 
sarily been  severed,  and  their  vacation  and  other 
rights  interfered  with;  and 

Whereas,  it  appears  just  and  proper  that 
said  221214  shares  of  the  capital  stock  of  this  cor- 
poration held  by  this  Board,  as  aforesaid,  be  issued 
to  said  managing  officers,  subject  to  the  condition 
hereinafter  set  forth,  as  a  reward  for  their  suc- 
cessful management  and  rehabilitation  of  the  cor- 
poration's alTairs;  and  it  appears  to  be  for  the 
best  interests  of  this  corporation  that  the  following 
resolution  be  adopted; 

Now  therefore,  be  it  resolved,  that  this  Board 
forthwith  distribute  said  22121/4  shares  of  the 
capital  stock  of  this  corporation  so  held  by  it  to  the 
following  persons  in  the  respective  amounts  here- 
inafter set  forth,  in  recognition,  appreciation,  pay- 
ment, and  the  reward  for  their  exemplary  and  valu- 
able services  to  this  corporation  and  as  a  reward 
for  their  management  and  the  successful  rehabili- 
tation of  the  corporation's  affairs: 

W.  B.  BASSICK  8I21/2  shares 

E.  M.  HYLAND  700      shares 

M.LEVIT  700     shares; 
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provided,  however,  that  each  such  person  shall, 
prior  to,  and  as  a  condition  precedent  to,  receiving 
such  distribution  of  stock,  waive  in  Avriting  the 
right  of  such  person  to  receive  any  dividends  or 
distribution  upon  said  stock  out  of  the  first  $85,- 
848.75  available  for  dividends  or  distribution  upon 
the  capital  stock  of  this  corporation,  in  dissolution 
or  otherwise,  so  that  the  said  sum  of  $85,848.75 
may  be  prorated  and  paid  by  way  of  dividend, 
distribution,  or  otherwise  (or  set  aside  for  such 
payment),  only  to  the  holders  of  the  remaining 
1907%  shares  of  the  outstanding  stock  of  the  cor- 
poration now  held  by  this  Board  as  Voting  Trus- 
tees, to  the  end  that  said  persons  holding  said 
221214  shares  hereby  distributed  shall  only  par- 
ticipate in  dividends  or  distributions  upon  the  capi- 
tal stock  of  this  corporation  made  in  excess  of  said 
sum  of  $85,848.75,  as  aforesaid. 

And  be  it  further  resolved,  that  the  President  or 
Vice-President  and  the  Secretary  or  Assistant 
Secretary  of  this  corporation  be  and  they  are 
hereby  authorized  and  directed,  for  and  on  behalf 
of  this  Board,  to  take  all  such  steps  and  to  execute 
all  such  documents  as  may  be  necessary  or  desirable 
to  effectuate  the  distribution,  transfer,  and  delivery 
of  said  stock  to  said  officers,  as  aforesaid,  and  to 
fully  effectuate  the  purposes  of  this  resolution. ' 
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Pursuant  to  this  resolution  the  board  of  directors,  as 
voting  trustees,  on  December  20,  1940,  distributed  8121^ 
shares  of  stock  to  appellee  W.  R.  Bassick,  the  corpora- 
tion's president  and  general  manager,  700  shares  to  ap- 
pellee Elmer  M.  Hyland,  the  coi'poration's  vice  president 
in  charge  of  manufacturing,  and  700  shares  to  appellee 
Morris  Levit,  the  corporation's  vice  president  in  charge 
of   sales;   first   receiving,  however,   waivers   executed   by 
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each  of  these  officers  waiving  his  right  to  receive  liquidat- 
ing dividends  on  the  stock  to  the  extent  of  the  first  $85,- 
848.75  available  for  dividends — that  is  to  say,  waiving 
his  right  to  participate  in  the  first  $45.00  of  liquidating 
dividends  paid  by  the  corporation."'-  This  waiver  was 
required  by  the  board,  and  executed  by  the  recipients 
of  the  stock,  in  consideration  of  the  fact  that  they  had 
already  received  a  cash  distribution  deemed  to  offset  the 
amount  which  they  would  have  received  upon  such  stock 
had  they  not  waived  such  dividend.^^ 

None  of  the  persons  so  receiving  cash  or  stock  was  a 
member  of  the  board  of  directors  except  the  president, 
appellee  W.  R.  Bassick,  and  he  did  not  participate  in 
any  ,of  the  voting.^^ 

On  the  same  day,  December  20,  1940,  at  a  meeting  of 
the  stockholders  of  the  corporation,  it  was  elected  that 
the  corporation  wind  up  its  affairs  and  dissolve,  and 
accordingly  the  dissolution  of  the  corporation  was  com- 
menced.^^ 

On  December  21,  1940,  the  board  of  directors,  as  voting 
trustees,  determined  that  since  the  plant  of  the  corpora- 
tion had  been  sold,  the  corporation's  creditors  paid,  and 
the  purposes  of  the  trust  thus  accomplished,  it  should 
and  did  terminate  the  voting  trust^^  under  which  it  held 
the  190734  shares  of  stock,  beneficially  owned  by  the  old 
stockholders.^"^ 


52Tr.  pp.  568,  819-821. 

•'■^^Tr.  p.  821. 

54Tr.  pp.  553,  564. 

55Tr.  p.  570. 

•"'^Tr.  pp.  570-1. 

^•'Orio:inally  2212%  shares  were  so  held,  but  the  beneficial  interest 
in  3043/j  shares  was  surrendered  to  the  corporation  by  one  of  its 
stockholders  in  satisfaction  of  the  obligation  of  the  stockholder  to 
the  corporation  (Tr.  p.  569). 
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On  the  same  date,  December  21,  1940,  the  board  of 
directors  declared  a  first  liquidating  dividend  of  $85,- 
848.75,  or  $45.00  per  share,  upon  the  19073^  shares  so 
beneficially  owned  by  the  old  stockholders — expressly  pro- 
viding that,  pursuant  to  the  waivers  executed  by  the 
appellee  managing  officers  now  owning  the  remaining 
22121/2  shares,  the  dividend  should  not  be  paid  upon  the 
remainder  of  the  outstanding  shares. ^^ 

Thereafter,  and  on  or  about  December  23,  1940,  the 
corporation  issued  the  new  shares  to  which  the  old  stock- 
holders were  entitled  in  exchange  for  their  original  stock, 
(the  new  shares  being  for  50%  of  their  original  holdings 
pursuant  to  the  plan  of  reorganization),  and  thereafter 
delivered  the  exchange  certificates  to  the  old  stockholders, 
together  with  a  first  cash  liquidating  dividend  of  $45.00 
per  share  upon  each  of  these  shares. ^^  Without  objection, 
each  of  the  appellants  claimed  and  received  the  liquidat- 
ing dividend  upon  his  stock,  amounting  to  $1,365.75  in 
the  case  of  appellant  Gladys  M.  Shores,  and  $28,001.25 
in  the  case  of  appellant  H.  M.  F.  Behneman;  a  total  of 
$29,367.00  to  appellants  upon  the  stock  which  was  worth- 
less at  the  time  of  reorganization. 

A  further  liquidating  dividend  may  be  paid  when  the 
remaining  non-operating  property  of  the  corporation  is 
disposed  of  and  outstanding  taxes  and  expenses  are  satis- 
fied. The  amount  of  such  a  dividend  is  a  matter  of  esti- 
mate at  this  time,  but  the  testimony  in  this  record  is 
that  in  all  probability  it  will  not  exceed  $10.00  per  share. *^*^ 


58Tr.  p.  571. 

59Tr.  pp.  571,  683-7. 

«oTr.  pp.  822,  632. 
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Development  of  the  Consolidated  Causes  Now  Before  the  Court. 
On  January  6,  1941,  appellant  Harold  M.  F.  Behneman 
filed  an  action  in  the  state  court  alleging,  in  essence,  that 
the  managing  officers  of  the  corporation  had  been  paid 
their  full  compensation,  that  the  affairs  of  the  corpora- 
tion had  not  been  ^  *  rehabilitated "  within  the  meaning 
of  that  term  as  used  in  the  plan  of  reorganization  and 
the  order  of  the  district  court,  and  praying  that  the  dis- 
tribution of  stock  to  the  managing  officers  be  declared 
illegal  and  void,  that  they  be  required  to  surrender  said 
stock  and  have  it  cancelled,  and  that  the  directors  be 
called  upon  to  account  for,  and  be  enjoined  against  pay- 
ing, any  dividends  thereon. ^^ 

On  January  17,  1941,  appellant  Gladys  M.  Shores  filed 
an  almost  identical  action  in  the  state  court.^-  This  action 
was  duly  removed  to  the  district  court,^*^  and  appellant 
Shores'  motion  to  remand  the  same  was  denied.^*  Our 
comment  upon  appellants'  complaint  in  this  regard  is 
reserved  until  later  in  this  brief. 

On  Februar}^  19,  1941,  the  corporation  and  the  other 
appellees  filed  their  petition  in  the  proceedings  for  the 
corporation's  reorganization  in  the  district  court,  setting 
forth  most  of  the  foregoing  facts,  and  praying  for  an 
order  effectuating  and  protecting  the  order  of  the  district 
court  confirming  the  plan  of  reorganization,  and  enjoin- 
ing the  threatened  interference  by  the  state  court  with 
said  order  and  with  the  jurisdiction  of  the  district  court.^^ 


6iTr.  p.  338. 
62Tr.  p.  3. 
^•3Tr.  pp.  1-40. 
«4Tr.  p.  47. 
65Tr.  p.  233. 
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This  petition  was  referred  to  Honorable  Burton  J.  Wy- 
man,  as  special  master,  for  hearing  and  report/'^ 

On  February  25,  1941,  appellant  Harold  M.  F.  Behne- 
man  filed  an  action  in  the  state  court  for  supervision 
over  the  corporation's  dissolution.^' 

On  March  5,  1941,  appellants  filed  a  motion  to  stay 
the  proceedings  instituted  by  appellees'  petition  in  the 
reorganization  proceedings,^*^  and  this  motion  was  re- 
ferred by  the  district  court  to  Honorable  Burton  J. 
Wyman,  as  special  master,  for  hearing  and  report.^^ 

On  March  11,  1941,  appellees  filed  a  petition  with  the 
district  court  for  an  order  restraining  the  state  court 
actions  pending  the  determination  of  the  controversy;"^^ 
and  on  the  same  day  the  court  made  its  order  staying 
said  proceedings.^^ 

On  March  17,  1941,  appellants  filed  a  motion  to  dismiss 
appellees'  petition  and  to  terminate  the  stay  of  appel- 
lants' actions. "^2  This  motion,  together  with  appellees' 
petition  and  appellants'  motion  to  stay  proceedings,  came 
on  for  hearing  before  the  Honorable  Burton  J.  Wyman, 
special  master,  on  March  18,  1941."^^ 

On  March  28,  1941,  the  special  master  filed  his  report 
and  certificate  with  the  district  court,  recommending  that 
appellees'  petitions  be  held  properly  filed  and  that  appel- 
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lants'  motion  to  stay  proceedings  and  motion  to  dismiss 
petitions  and  injunction  be  denied.'^  Appellants  filed  ob- 
jections to  the  report''''  and  these  objections  came  on  for 
hearing  before  the  district  court,  at  which  time  ruling 
thereon  was  reserved.  At  the  same  time  appellants  and 
appellees  stipulated  in  open  court  that  appellants'  re- 
moved ^'Shores  case"  be  consolidated  with  appellees'  peti- 
tions in  the  reorganization  proceedings."^  Pursuant  to 
this  stipulation,  the  district  court  ordered  the  consoli- 
dationJ'^ 

Accordingly,  and  after  the  filing  of  appropriate  plead- 
ings and  interrogatories  demanded  by  appellants,  the 
ca,uses  so  consolidated  by  stipulation  of  the  parties  came 
on  for  trial  before  the  district  court.  That  court  rendered 
judgment  in  favor  of  appellees.'^ 

Nature  of  the  Consolidated  Causes  Now  Before  the  Court. 

It  must  be  remembered  that  the  bankruptcy  reorgani- 
zation proceeding  now  before  the  court  is  a  proceeding 
in  rem,  and  that  the  judgment  and  injunction  of  the  dis- 
trict court  were  therefore  rendered  in  the  exercise  of  its 
in  rem  jurisdiction. 

Appellants  claim  that  the  **  Shores  action"  was 
** brought  on  behalf  of  the  Hendy  Co.  and  all  of  its  stock- 
holders against  the  individual  appellees  as  the  directors 
and  managing  officers  of  said  company'''^  and  argue  that 
the  '* Shores  action"  affects  **only  the  individual  appel- 


"^Tr.  pp.  293-371 ;  particularly  pp.  325-335. 

■■^Tr.  p.  371. 

'6Tr.  pp.  916-917. 

•^ 'Tr.  p.  49. 

"^^Tr.  p.  131 ;  Consolidated  Findings  and  Conclusions,  Tr.  p.  98 

"^Appellants'  Brief  p.  26. 
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lees  and  not  the  rights  of  either  the  Hendy  Co.   or  its 
creditors. ''^^ 

This  is  obviously  not  true,  for: 

(1)  There  is  no  showing  that  the  ''Shores  action"  is 
representative  of  the  desires  of  the  other  stockholders 
at  all;  on  the  contrary,  it  is  clear  that  it  is  not;"^^ 

(2)  The  corporation  is  a  vitally  interested  and  neces- 
sary party.  In  the  ''Shores  action"  appellants  sue  not 
only  the  recipients  of  the  distributions  in  question,  but 
also  the  corporation  and  its  directors  who  made  such 
distributions.  Appellants  do  not  seek  relief  solely  against 
the  recipients  of  the  distributions,  but  expressly  attack 
the  proceedings  of  the  corporation  and  its  board  of  direc- 
tors taken  pursuant  to  the  plan  of  reorganization — and 
seek  not  only  to  have  the  rights  of  all  parties  under  the 
plan  of  reorganization  determined  (and  this  necessarily 
includes  creditors),  but  also  to  have  the  corporation's 
distributions  declared  illegal  and  void,  the  stock  issued  by 
it  cancelled,  the  corporation's  conduct  Avith  respect  to  all 
future  dividends  directed  by  the  state  court,  and  the 
corporation  and  its  board  of  directors  directed  to  account 
for,  and  be  enjoined  against  paying,  any  dividends  upon 
the  stock  distributed  pursuant  to  the  plan  of  reorgani- 
zation. It  clearly  is  incorrect  to  say  that  this  is  not  a 
direct  attack  upon  the  action  of  the  corporation  and  that 
the  corporation  is  not  vitally  concerned  with  the  nature 
and  extent  of  the  stock  holdin2:s  in  it,  the  reward  of  its 


80 Appellants'  Brief  p.  24. 

8iThe  lari^est  creditor  was  also  the  second  largest  of  the  stock- 
holders and  the  directors  selected  by  and  representinp:  its  interests, 
as  well  as  the  director  selected  by  the  stockholders,  expressly 
voted  for  the  distributions  which  ai)pellants  now  attack. 
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management,  the  affairs  of  its  creditors,  the  rehabilita- 
tion of  its  business,  and  whether  or  not  it  has  properly 
executed  the  plan  of  reorganization  as  directed  by  the 
district  court. 

(3)  And  not  only  is  the  corporation  vitally  inter- 
ested, but  its  creditors  are  similarly  concerned.  By  the 
plan  of  reorganization  the  creditors  scaled  down  their 
claims  $76,401.00  and  scaled  down  their  interest  rate 
upon  the  balance  of  their  claims,  so  that  their  total  con- 
tribution to  the  corporation  amounted  to  approximately 
$100,000.00.  This  was  done  upon  the  condition,  among 
others,  that  the  stockholders  contribute  and  give  up  50% 
of  their  stock  ownership.  If  appellants  were  successful 
in  their  ** Shores  action"  they  would  completely  nullify 
the  plan  of  reorganization  and  this  surrender  of  50% 
of  their  ownership,  and  would,  by  cancellation  of  the 
stock  issued  to  management,  again  own  100%  of  the  out- 
standing stock  of  the  corporation.  The  creditors  are 
vitally  concerned  by  such  a  maneuver,  since,  were  it  suc- 
cessful, the  plan  of  reorganization  would  be  so  nullified 
that  the  creditors,  with  paramount  rights,  would  be 
squeezed  out  of  approximately  $100,000.00,  whereas  the 
stockholders,  wholly  junior  and  subordinate,  would  have 
given  up  and  lost  nothing. 

It  is  ridiculous  to  claim  that  the  corporation  and  all 
parties  interested  in  it  are  not  vitally  concerned  in  the 
** Shores  action"  and  its  attack  upon  the  proceedings 
taken  by  the  corporation  ])ursuant  to  the  plan  of  reorgani- 
zation and  the  order  of  the  district  court. 
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ARGUMENT. 
I. 

THE  DISTRICT  COURT  HAD  JURISDICTION  OVER  THE  SUBJECT 
MATTER  OF  THE  CONSOLIDATED  PR0CEEDINGS.«2 

A.     ANALYSIS  OF  APPELLANTS'   ARGUMENT. 

It  is  clear  that  there  is  complete  factual  identity  be- 
tween the  subject  matter  (propriety  of  the  distributions  to 
the  managing  officers)  of  appellees'  petitions  in  the  district 
court  and  appellants'  declaratory  relief  actions  in  the  state 
court. ^"^  Indeed,  we  find  nothing  to  the  contrary  in  appel- 
lants' brief. 

On  the  legal  side,  appellants'  argument  appears  to 
shuttle  l)ack  and  forth  between  three  main  propositions: 
(1)  The  state  coui't  had  exclusive  jurisdiction  of  the  sub- 
ject matter;  (2)  The  state  court  had  at  least  concurrent 
jurisdiction  of  the  subject  matter;  and  (3)  The  federal 
court  had  no  jurisdiction  of  tlie  subject  matter.  Let  us 
analyze  each  of  these. 


82Appellants'  Brief  pp.  23-37. 

^^Appellants  argue  (Appellants'  Brief  pp.  33-35)  that  the  state 
court  action  brought  under  the  provisions  of  Section  403  of  the 
California  Civil  Code  is  distinguishable  factually  from  the  so- 
called  declaratory  relief  actions  and  ''can  have  no  possible  connec- 
tion with  the  Hendy  reorganization  proceeding"  (p.  35)  ;  and 
that  the  District  Court  erred  in  finding  to  the  contrary,  and  was 
''without  jurisdiction"   (p.  35)  to  enjoin  prosecution  thereof. 

Granting  appellants'  premise  arguendo,  the  conclusion  that  any 
jurisdictional  question  is  involved  does  not  follow.  And  since  appel- 
lants have  not  asvsigned  or  specified  this  portion  of  the  injunctive 
relief  granted  as  error  except  on  jurisdictional  grounds,  we  shall  not 
consider  it  further.  (See  Appellants'  Brief  pp.  63-69  ;  and  Specifica- 
tions of  Error  VIT,  VIII,  pp.  20-21 :  where  the  contention  is  made 
that  the  injunctive  relief  granted  goes  beyond  the  scope  of  the 
issues,  but  no  claim  of  error  is  made  by  appellants  in  regard  to  the 
enjoining  of  the  aforesaid  action.) 
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(1)  Did  the  state  court  have  exclusive  jurisdiction? 

Appellants  do  not  seriously  argue  that  any  jurisdiction 
of  the  state  court  over  the  subject  matter  here  involved 
was  exclusive,  except  as  that  proposition  might  follow  from 
the  alleged  lack  of  jurisdiction  in  the  federal  court.  Appel- 
lants, without  citation  of  authority,  merely  say  (p.  27) : 

^*  Jurisdiction  over  the  parties  to,  and  the  subject 
matter  of,  these  actions  had  already  attached  in  the 
State  Court  at  the  time  when  their  further  prosecu- 
tion was  enjoined  by  said  District  Court.  It  is  ap- 
pellants' contention  that  *  *  *  the  State  Court  *  *  * 
had  original  and  exclusive  jurisdiction  thereof." 

The  argument  appears  to  be  based  upon  the  well-estab- 
lished rule  that,  where  a  state  and  federal  court  have 
concurrent  jurisdiction  over  the  same  parties  and  the 
same  subject  matter,  the  tribunal  where  it  first  attaches 
retains  it  exclusively.^"^ 


s^The  rale  and  reason  therefor  are  expressed  in  In  re  Cohen 
(1926),  198  Cal.  221,  244  Pac.  359,  where  the  court  quotes  from 
Ponzi  V.  Fessenden  (1922)  258  U.  S.  254,  a^  follows  (198  Cal.  221, 
226-227): 

'^  'We  live  in  the  jurisdiction  of  two  sovereignties,  each 
having  its  own  system  of  courts  to  declare  and  enforce  its 
laws  in  common  territory.  It  would  be  impossible  for  such 
courts  to  fulfill  their  respective  functions  without  embar- 
rassing conflict  unless  rules  were  adopted  by  them  to  avoid 
it     .     .      . 

'^  'The  chief  rule  which  preserves  our  two  systems  of  courts 
from  actual  conflict  of  jurisdiction  is  that  the  court  which  first 
takes  the  subject-matter  of  the  litigation  into  its  control, 
whether  this  be  person  or  property,  must  be  permitted  to 
exhaust  its  remedy,  to  attain  which  it  assumed  control,  before 
the  other  court  shall  attempt  to  take  it  for  its  purpose  .  . .'  " 

See  also: 

Sutton  V.  English  (1918)  246  U.  S.  199; 

Randall  v.  Howard  (1862)  67  U.  S.  585,  589; 

Morroiv  v.  Superior  Court  (1936)  9  Cal.  App.  (2d)  16,  22, 

48  P. (2d)  188,  191; 
7  Cal.  Jur.,  sec.  14,  p.  691 ; 
21  C.J.8.,  sec.  529,  p.  808. 
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But  appellants  have  overlooked  the  i'act  that  applica- 
tion lof  this  principle  to  the  case  at  har  compels  the  con- 
clusion that  jurisdiction  was  in  the  district  court  and 
not  in  the  state  court.  The  controlling  factor  is:  which 
court  first  took  the  subject  matter  of  the  litigation  into 
its  control!  And  here  it  unquestionably  was  the  district 
court  which  first  took  jurisdiction  in  the  reorganization 
proceedings. 

(2)  Did  the  state  court  have  at  least  concurrent  jurisdiction  with 
the  federal  court? 

Appellants  argue  that  the  state  court  was  not  without 
jurisdiction  ovei*  the  subject  matter  of  the  declaratory 
relief  actions,  because: 

(a)  The  plan  of  reorganization  was  ^^moi-ely  a  con- 
tract between  the  debtor  corporation,  its  creditors  and 
stockholders"  (p.  28);  and  **it  certainly  cannot  be  said 
that  a  State  Court  is  without  j^ower  to  construe  and 
interpret  that  contract''  (p.  29) ; 

(b)  In  any  event,  the  order  of  confirmation  is  a  judg- 
ment; a  judgment  creates  a  contract  between  the  parties, 
so  **an  action  on  a  judgment  is  an  action  on  a  contract;" 
and  since  *Hhe  interpretation  and  construction  of  con- 
tracts is  within  the  province  of  a  state  court,"  the  same 
must  be  true  as  to  the  interpretation  and  construction 
of  judgments  (p.  30). 

These  propositions  are  not  determinative  of  the  juris- 
dictional issue  raised  on  this  appeal.  Tt  is  immaterial 
whether  the  state  court  had  a  sufficient  jurisdiction  to 
have  enabled  it  to  yiroceed  with  the  declaratory  relief 
actions  had  the  district  court  not  enjoined  their  prose- 
cution.   Appellants   must   establish,   not  merely  that   the 
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state  court  had  jurisdiction,  but  that  the  district  court 
did  not  have  jurisdiction.  To  argue,  as  appellants  do, 
that  the  state  court  might  or  must  have  had  concurrent 
jurisdiction  is  to  argue  irrelevantly. 

It  is  for  this  reason,  too,  that  appellants'  **case  in 
poinf  ^^  is  completely  beside  the  point.  The  case  relied 
upon  merely  holds  that  M^here  the  subject  matter  of  an 
action  is  within  the  jurisdiction  of  a  particular  court, 
that  court  is  not  ousted  of  its  jurisdiction  merely  because 
the  controversy  may  require  it  to  construe  a  final  instru- 
ment or  document  which  was  the  result  of  action  by  an- 
other governmental  tribunal  or  body.  The  facts  of  that 
case  are  in  no  way  analogous  to  those  involved  here. 
But  even  if  it  were  true,  as  appellants  say  (p.  32),  that 
the  ^* reasoning"  of  the  cited  decision  **is  applicable'' 
here,  this  would  go  no  farther  than  to  support  the  propo- 
sition that  the  state  court  was  not  wdthout  jurisdiction — 
a  proposition  which  appellees  do  not  feel  called  upon  to 
controvert,  and  which  cannot  assist  appellants. 

We  must  point  out,  however,  that  appellants'  entire 
argument  under  this  head  is  predicated  upon  a  miscon- 
ception of  the  nature  of  reorganization  proceedings.  The 
plan  of  reorganization  under  Section  77B  of  the  Bank- 
ruptcy Act  is  not,  as  stated  by  appellants  (p.  28),  merely 
a  contract  between  the  debtor  corporation,  its  creditors 
and  stockholders.  The  plan  is  a  proposal  which  must 
meet  with  requirements  set  forth  in  the  statute  and  it  is 
for  the  federal  court  to  determine  whether  or  not  these 
requirements  are  met.  If  they  are  not  met,  as  stated  by 
Gerdes  in  the  quotation  appearing  on  page  28  of  appel- 


^•'Henderson  v.  Oroville-Wyandotte  Irrigation  Dist.  (1929),  207 
Cal.  215,  277  Pac.  487,  cited  in  appellants'  brief  (pp.  31-32). 
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lants'  brief,  the  court  must  dismiss   the  proceedings   or 
direct  that  the  debtor  be  liquidated.^^ 

In  Case  v.  Los  Angeles  Lumber  Co.  (1939)  308  U.  S. 
106,  the  supreme  court  referred  to  the  all-inclusive  juris- 
diction of  the  court  in  reorganization  proceedings  and  ex- 
pressly held  that  an  agreement  as  to  the  terms  of  a  plan 
by  the  requisite  majority  of  all  parties  in  interest  does  not 
create  a  contract  binding  upon  the  court  (308  I^.S.  at  pp. 
114,  125,  128-129) : 

**At  the  outset  it  should  be  stated  that  where  a  plan 
is  not  fair  and  equitable  as  a  matter  of  law  it  cannot 
be  approved  by  the  court  even  though  the  percentage 
of  the  various  classes  of  security  holders  required 
by  §77B(f)  for  confirmation  of  the  plan  has  con- 
sented. 
******* 

A  debtor  as  well  as  a  creditor  who  invokes  the 
aid  of  the  federal  courts  in  reorganization  or  reha- 
bilitation under  §  77B  assumes  all  of  the  consequences 
which  flow  from  that  jurisdiction.  Once  the  property 
is  in  the  hands  of  the  court  private  rights  as  respect 
that  res  are  subject  to  the  superior  dominion  of  the 
court  and  are  to  be  adjudicated  pursuant  to  the 
standards  prescribed  by  the  Congress.  As  a  result 
of  such  proceedings  the  hand  of  all  executions  or 
levies  may  be  stayed.  The  court  acquires  'exclusive 
jurisdiction  of  the  debtor  and  its  property  wherever 
located  for  the  purposes  of  this  section.' 

Thus  respondent  argues  that  since  the  plan  of 
reorsranization   was   entered   into  between   the  bond- 


Gerdes  on  Corporate  Reorganizations,  Sec.  1036,  ])]).  1664- 

1665; 
Remington  on  Bankruptcrj,  Vol.  10,  Sec.  4608,  p.  468 ;  Sec. 

4386,  pp.  270-271. 
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holders  and  the  stockholders  before  institution  of 
the  reorganization  proceedings  under  §  77B,  the  con- 
sideration flowing  from  the  stockholders  had  been 
furnished  and  the  interests  of  the  bondholders  and 
stockholders  in  the  assets  of  the  debtor  had  been 
fixed  prior  to  the  filing  of  the  petition.  In  fact,  re- 
spondent frankly  insists  that  the  stockholders'  *  right 
of  participation  was  secured  by  contract  before,  and 
as  a  condition  precedent  to,  the  institution  of  the 
77B  proceedings.' 

But  the  mere  statement  of  this  proposition  is  its 
own  refutation.  If  the  reorganization  court  were 
bound  by  such  conventions  of  the  parties,  it  would 
be  effectively  ousted  of  important  duties  which  the 
Act  places  on  it.  Federal  courts  acting  under  §  77B 
would  be  required  to  place  their  imprimatur  on  plans 
of  reorganization  which  disposed  of  the  assets  of  a 
company  not  in  accord  with  the  standards  of  ^fair 
and  equitable'  but  in  compliance  with  agreements 
which  the  I'equired  percentages  of  security  holders 
had  previously  made.  Such  procedure  would  deprive 
scattered  and  unorganized  security  holders  of  the 
protection  which  the  Congress  had  provided  them 
under  §  77B.  The  scope  of  the  duties  and  powers 
of  the  Court  would  be  delimited  by  the  bargain 
which  reorganizers  had  been  able  to  make  Avith  se- 
curity holders  before  they  asked  the  intercession  of 
the  court  in  effectuating  their  plan.  ]\[inorities  would 
have  their  fate  decided  not  by  the  court  in  applica- 
tion of  the  law  of  the  land  as  prescribed  in  §  77B, 
but  by  the  forces  utilized  by  reorganizers  in  pre- 
scribing the  conditions  precedent  on  which  the  bene- 
fits of  the  statute  could  be  obtained." 

(3)  Did  the  district  court  have  jurisdiction? 

a.     Appellants  argue  that  they  **  merely  seek  a  deter- 
mination  of  property   rights   arising  out  of  the   Plan'^ 
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(p.  28) ;  and  that  the  rights  of  the  debtor  and  its  credi- 
tors were  not  ** affected^'    (p.  24). 

At  the  same  time,  appellants  iconcede  (p.  28)  that 
they  attack  and  ''question  the  right"  of  the  debtor's 
directors  ''to  distribute  the  Hendy  stock  in  contro- 
versy'' under  the  plan  of  reorganization.  Appellants 
concede  further  (p.  33)  that  the  federal  court  does 
have  jurisdiction  in  cases  where  "an  attempt  was  made 
to  specifically  do  some  act  or  thing  which  the  court 
had  previously  decreed  should  not  be  done."  But  is 
not  this  precisely  the  case  here?  The  question  is: 
Did  or  did  not  the  directors  attempt  to  do  an  act 
(namely,  make  disti'i])utions  to  the  management)  which 
the  district  court  had  previously  decreed  should  not  be 
done,  except  under  the  circumstances  specified  in  the  de- 
cree? Hence  by  appellants'  o^vn  test,  the  contention 
that  this  ,is  a  strictly  private  controversy  is  shown 
to  be  without  merit. 

Moreover,  appellants  are  compelled  to  admit^^  that 
the  gist  of  the  controversy  is  the  interpretation  of  the 
plan  of  reorganization  itself.  We  shall  point  out  pres- 
ently that  under  the  authorities  such  a  controversy  is 
within  the  jurisdiction  of  the  district  court  wherein  the 


8^ Appellants  say  (p.  26)  that  the  plan  of  reorganization  ''does 
not  define  what  is  meant  by  the  term  'suceessful  rehabilita- 
tion' ".  ''Tn  the  absence  of  a  definition  of  this  term  in  the  Plan, 
it  becomes  necessary  to  consider  what  all  of  the  parties  thereto, 
that  is  to  say,  the  Hendy  stockholders  and  creditors,  intended  it 
to  mean  when  the  plan  was  approved  by  them  and  confirmed  by 
the  district  court. ' ' 

Appellants  say  (p.  27)  that  the  subject  matter  of  these  actions 
includes  a  determination  of  whether  successful  rehabilitation 
was  accomplished  ''within  the  meaning?  of  that  term  as  used  in 
the  Hendy  Plan";  and  that  "through  these  actions  appellants 
question  the  interpretation"  placed  on  the  plan  by  the  Hendy 
directors  while  the  latter  were  proceeding  to  act  under  the  plan. 
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plan   of   reorganization  was   formulated  and  whereby  it 
was  approved  and  confirmed. 

To  argue  that  no  one  is  interested  in  or  affected  by 
this  controversy  except  the  management  and  the  stock- 
holders is  to  ignore  the  fact  that  appellants  are  really 
seeking  to  vitiate  the  plan  of  reorganization  by  squeez- 
ing some  $100,000  out  of  the  Hendy  creditors,  and  prof- 
iting at  the  same  time  at  the  expense  of  those  creditors 
and  of  the  reorganization  management  by  whose  efforts 
alone  appellants'  equity  as  stockholders  came  into  be- 
jjjg  89  ji;  g^igQ  ignores  the  fact  that  the  purpose  of  re- 
organization proceedings  is  to  promote  a  better  reali- 
zation of  claims  of  creditors  than  would  occur  through 
immediate  liquidation,  with  due  regard  to  the  superi- 
ority  of   such   claims    over   the    rights    of   stockholders. 

In  'Jn  re  Central  Fimdinrj  Corporation  (2nd  C.  C.  A., 
193,5),  75  F.  (2d)  256,  Circuit  Judge  Augustus  N.  Hand 
said  (p.  259) : 

**A  *  reorganization'  does  not  necessarily  presup- 
pose the  survival  of  the  rights  of  stockholders  or 
even  of  junior  creditors,  when  they  have  become 
worthless,  but  may  be  a  readjustment  of  the  rights 
of  lienors   under   a   new   corporate   structure. 


*    *    * 


Thus  a  plan  of  reorganization  may  or  may  not 
provide  for  an  issuance  of  new  securities  to  stock- 
holders. The  plan  here  does  not  recognize  an  equity 
which  is  of  no  value,  and  it  arranges  simply  for 
the  carryinii'  on  of  the  same  business  *  *  *  foi-  a 
long  enough   period   to   enable   the   new  corporation 


^^For  a  further  discussion  of  this  as])oet,  see  our  discussion  of 
the  nature  of  the  consolidated  causes  before  the  court,  suprn  ])j». 
24-26,  and  of  tlic  merits  of  the  judgment,  infra  pp.  58-73. 
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to   liquidate    advantageously   the   collateral    that   se- 
cured the  bonds  that  were  issued  by  the  debtor,  "^o 

The  Supreme  Court  of  the  United  States,  as  well  as 
this  Circuit  Court  of  Appeals,  has  expressed  in  several 
decisions  the  fundamental  principle  that  the  interest  of 
stockholders  in  the  reorganized  corporation  is  subordi- 
nate to  the  interest  of  creditors. ^^ 

b.  Appellants  argue  that  the  district  court  was  with- 
out jurisdiction  because  determination  of  the  factual 
aspects  of  the  controversy  revolves  about  occurrences 
which  took  place  after  entry  of  the  final  decree  (pp.  26- 
27),^^  and  the  decree  contained  no  ^^reservation  of  juris- 
diction" (pp.  36-37).  We  shall  now  point  out  that  un- 
der the  authorities  these  considerations  are  not  control- 
ling or  even  persuasive. 

B.  THE  DISTRICT  COUE,T  HAD  CONTINUING  OR  SUPPLEMENTAL 
JURISDICTION  FOR  THE  PURPOSE  OF  ENFORCING  OR  EFFEC- 
TUATING THE  FINAL  DECREE  CONFIRMING  THE  PLAN  OF 
REORGANIZATION. 

(1)  The  district  court  had  ancillary  jurisdiction  to  enforce  its 
decree  in  the  reorganization  proceeding. 

The  basis  of  ancillary  jurisdiction  is  well  stated  in 
Venner  v,  Pennsylvania  Steel  Co.  (D.  N.  J.  1918) 
250  Fed.  292,  296-297 : 


o^See  also : 

Remin<>ton  on  Bankruptcy,  Vol.  10,  see.  4386,  p.  272. 
^^Case  V.  Los  Angeles  Lumber  Co.   (1939),  308  U.S.  106,  116, 
120,  121-2,  126; 
Securities  and  Exchange  Commission  v.  U.  S.  Realty  (f:  Jyn- 

provement  Co.  (1940),  310  U.S.  434,  452; 
In  re  Consolidated  Rod-  Products  Co.  (9th  C.C.A.,  li)40),  114 
F.  (2d)   102,  106-117   (affirmed,  312  U.S.  510,  527). 
J^^No  authority  is  cited  by  appellants  in  support  of  this  novel 
idea.    It  hardly*  needs  to  be  said  that  ancillary  proceeding's  fre- 
quently involve  occurrences  taking  place  after  the  entry  of  the 
original  and  otherwise  final  judgment. 
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^*Is  the  supplemental  bill  ancillary  in  its  charac- 
ter? A  generalization  of  the  cases  *  *  *  seemingly 
justifies  the  following,  not  as  a  precise  classifica- 
tion, but  an  illustration  of  what  constitutes  ancil- 
lary jurisdiction  in  a  federal  court.  It  is  a  sup- 
plemental proceeding  (a)  to  protect  from  interfer- 
ence with,  and  to  determine,  conflicting  claims  to 
assets,  within  its  administrative  control,  and  (b)  to 
control  and  regulate  suits  brought  before  it  and 
to  restrain  or  enforce  its  judgments,  or  to  fur- 
ther deal  with  the  subject-matter  thereof.  Any 
proceeding  having  one  or  the  other  of  these  ob- 
jects in  view  intervening  in  an  existing  action, 
whether  by  bill,  petition,  or  motion,  is  dependent 
on  the  original  suit,  and  the  federal  courts  have 
cognizance  thereof  independent  of  any  distinct  ground 
of  federal  jurisdiction.  Such  jurisdiction  may  be  in- 
voked by  a  stranger  to  the  original  suit,  and  will  not 
fail  because  new  parties  are  brought  in  *  *  *  ^  '^^ 


^^Independent  jurisdictional  grounds  are  not  required  in  an- 
cillary proceedings. 

Local  Loan  Co.  v.  Hunt  (1934),  292  U.S.  234; 

Campbell  v.  Golden  Cycle  Min.  Co.  (8th  CCA.  1905),  141 

Fed.  610; 
1  Moore's  Federal  Practice,  p.  466; 
20  CJ.S.  sec.  11,  p.  330 ; 

Gerdes  on  Corporate  Reorganizations,  sec.  1147,  p.  1828. 
In  the  Campbell  case  above  cited  Circuit  Judge  Sanborn  said 
(p.  612): 

' '  The  suit  in  hand  cannot  stand  as  an  original  suit,  because 
no  federal  question  is  involved  in  it  and  the  requisite  diversity 
of  citizenship  does  not  exist.  But  a  suit  in  equity,  dependent 
upon  a  former  suit  of  which  the  federal  court  has  jurisdiction, 
may  be  maintained  in  the  absence  of  a  federal  question  and 
of  diversity  of  citizenship  (1)  to  aid,  enjoin,  or  regulate  the 
original  suit;  (2)  to  restrain,  avoid,  explain,  or  enforce  the 
judgment  or  decree  therein;  or  (3)  to  enforce  or  obtain  an 
adjudication  of  liens  upon,  or  claims  to,  property  in  the 
custody  of  the  court  in  the  original  suit.  Such  a  suit  is  but 
the  continuation  in  a  court  of  equity  of  the  original  suit,  to 
the  end  that  more  complete  justice  may  be  accomplished 
thereby. '  * 
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From  this  and  numerous  like  authorities  it  is  clear,  we 
submit,  that  the  district  court  had  ancillary  jurisdiction 
to  enforce  its  decree  in  the  reorganization  proceeding. 
And  in  this  connection  it  should  be  emphasized  that  ancil- 
lary jurisdiction  is  exclusive,  where  the  court's  jurisdiction 
over  the  subject  matter  of  the  original  proceedings  was 
exclusive.^^ 

(2)  The  district  court  sitting  as  a  court  of  bankruptcy  had 
jurisdiction  to  enforce  its  decree  in  the  exercise  of  the 
plenary  powers  of  a  court  of  equity. 

The  determination  of  the  extent  of  jurisdiction  of  the 
bankruptcy  court  involves  a  consideration  of  the  powers 
of  such  a  court.  Section  77B  (a)  of  the  National  Bank- 
ruptcy Act^^   provides  in  part: 

*'If  the  petition  or  answer  is  so  approved,  an  or- 
der of  adjudication  in  bankruptcy  shall  not  be  en- 
tered and  the  court  in  which  such  order  approving 
the  petition  or  answ^er  is  entered  shall,  during  the 
pendency  of  the  proceedings  under  this  section,  have 
exclusive  jurisdiction  of  the  debtor  and  its  prop- 
erty wherever  located  for  the  purposes  of  this  sec- 
tion, and  shall  have  and  may  exercise  all  the  powers, 
not  inconsistent  with  this  section,  w^hich  a  Federal 
court  would  have  had  it  appointed  a  receiver  in 
equity  of  the  property  of  the  debtor  by  reason  of 
its  inability  to  pay  its  debts  as  they  mature.  "^^ 

The  authorities  are  uniform  to  the  effect  that  in  ex- 
ercising jurisdiction  under  the  aforementioned  section 
of  the  Bankruptcy  Act,  bankruptcy  courts  sit  as  courts 


«421  C.J.S.  sec.  88,  p.  138. 
«ni  U.S.C.A.  see.  207(a). 

'^^^Substantially  the  same  language  is  found  in  the  new  Chapter 
X  of  the  Bankruptcy  Act— see  11  U.S.C.A.  sec.  515. 
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of  equity,  and  are  governed  by  equitable  principles,  includ- 
ing the  inherent  power  to  protect  their  decrees  by  injunc- 
tion or  otherwise.^"^ 

The  powers  of  a  district  court  over  a  debtor  in  a  re- 
organization proceeding  are  clearly  stated  in  Gerdes  on 
Corporate  Keorganizations  as  follows  (Vol.  1,  sec.  459,  pp. 
698-700) : 

**Thje  federal  district  court,  sitting  as  a  court  of 
bankruptcy,  has  original  jurisdiction  in  all  proceedings 
brought  under  Section  77B  of  the  Bankruptcy  Act.  In 
such  proceedings,  the  court  has  greater  powers  than 
those  usually  exercised  in  bankruptcy.   *    *   * 

Every  court  of  bankruptcy  is  also  a  court  of  equity, 
and  the  very  purpose  of  the  Bankruptcy  Act  is  to 
establish  and  grant  equity.  If  a  bankruptcy  court 
obtains  jurisdiction  of  the  person  or  of  the  subject 
matter,  it  may  exercise  the  plenary  powers  of  a  court 
of  equity  for  the  ascertainment  and  enforcement  of  the 
rights  and  equities  of  the  various  parties.  *  *  * 

In  proceedings  under  Section  77B,  therefore,  the 
court  has  the  following  powers,  derived  from  three 
sources:  (1)  the  powers  which  a  federal  court  has  in 
an  equity  receivership,  except  such  as  are  inconsistent 
with  Section  77B ;  (2)  the  powers  of  a  court  in  bank- 
ruptcy proceedings,  except  such  as  are  inconsistent 
with  the  provisions  of  Section  77B ;  and  (3)  the  powers 
given  by  Section  77B  itseK.'^^^ 


^-^Prudenoe  Corp.  v.  Geist  (1942)  316  U.S.  89,  95; 

Securities  Comm'n  v.  U.  S.  Realty  Co.  (1939)  310  U.S.  434, 
455  457 • 

Pepper  v.  Litton  (1939)  308  U.S.  303-304; 

Clinton  V.  Shoop  (8th  C.C.A.,  1941)  118  F.  (2d)  811,  814; 

In  Re  Charles  Nelson  Co.  (N.D.  Cal.,  1939)  25  F.  Supp.  56,  57. 
98See  also:  Remington  on  Bankruptcy,  Vol.  10,  sec.  4402,  p.  294. 
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Appellants  contend  that  the  final  decreie  in  the  Hendy 
reorganization  proceeding  was  **  without  any  reservation 
of  jurisdiction/'  and  that,  as  a  result,  *Hhe  District  Court 
lost  all  power  to  later  entertain  jurisdiction  over  injunc- 
tion proceedings  of  the  character  instituted  by  appellees' 
petitions  of  February  19  and  March  11,  1941.  "^'-^ 

Contrary  to  this  contention,  we  submit  that  the  decree 
expressly  reserves  jurisdiction  to  deal  with  the  identical 
matters  here  involved.  (See  the  discussion  of  the  form  of 
decree  at  p.  45  infra.)  But  even  if  it  were  assumed  that 
the  decree  did  not  expressly  reserve  jurisdiction,  still, 
under  settled  principles  governing  the  jurisdiction  of  the 
reorganization  court,  that  court  had  continuing  or  supple- 
mental jurisdiction  over  the  proceedings  instituted  by  ap- 
pellees' petitions  of  February  19  and  March  11,  1941. 
Many  of  the  cases  establishing  this  proposition  are  cited 
in  Gerdes  on  Corporate  Reorganizations  in  support  of  the 
following  statement  (Vol.  3,  sec.  1147,  p.  1828) : 

*^  Although  Section  77B  states  that  the  entry  of  the 
final  decree  closes  the  case,  it  is  probable  that  the 
court  will  retain  jurisdiction  over  all  supplemental 
litigation  which  may  arise  out  of  the  original  proceed- 
ing. In  equity  receivership  proceedings,  the  court  may 
entertain  such  supplemental  suits  whether  or  not  the 
ordinary  jurisdictional  requirements  exist.  In  other 
words,  such  suits  are  subjiect  to  the  court's  jurisdic- 
tion whether  or  not  there  is  diversity  of  citizenship, 
more  than  three  thousand  dollars  in  controversy,  or  a 
dispute  involving  federal  questions. 


)> 


Among  the  pertinent  cases  cited  is  Minnesota  Co.  v.  St. 
Paul  Co.  (1864)  69  U.S.  609,  where  the  court  said  (p.  632) : 


^^Appellants'  Brief,  pp.  36-37. 
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**The  present  suit  grows  immediately  out  of  and  is 
a  necessity  which  arises  from  the  suit,  by  Bronson, 
Soutter,  and  Knapp,  to  foreclose  the  Land  Grant 
mortgage ;  under  the  decree  in  which  suit  the  Western 
Division  of  the  La  Crosse  and  Milwaukie  Boad  was 
sold,  and  also  all  the  rolling  stock  of  the  company 
belonging  to  both  divisions,  to  the  Milwaukie  and  St. 
Paul  Railway  Company.  The  present  suit  is  really  a 
continuation  of  that  one.  The  rights  of  the  parties 
depend  upon  the  construction  which  is  placed  upon  the 
acts  of  the  court  in  it ;  and  the  present  bill  is  necessary 
in  order  to  have  a  declaration  of  what  was  intended 
by  the  orders  and  decrees  made  in  that  suit,  and  to 
enforce  the  rights  which  were  established  by  it.''^^° 

A  case  presenting  facts  closely  analogous  to  the  instant 
case  is  In  Re  Hermitage  Bldg.  Corporation  (7th  C.C.A., 
1938),  100  F.  (2d)  597.  In  that  case  the  debtor  filed  a  peti- 
tion for  reorganization  on  September  18,  1934,  and  filed  its 
proposed  plan  on  December  12,  1934.  The  plan  was  con- 
firmed on  February  25,  1935.  The  plan  included  the  follow- 
ing provision  (p.  598) : 

**The  common  stock  was  to  be  held  in  the  treasury  of 
the  corporation,  and  delivered  to  the  holders  of  the  old 
conrnion  stock  at  any  time  within  five  years  from  the 
effective  date  for  the  creation  of  the  preferred  stock, 
provided  all  the  preferred  stock  should  have  been 
retired  or  redeemed." 


looSee  also: 

Cincinnati,  etc.  R.R.  v.  Indianap.,  etc.  By.  (1926)  270  U.S. 

107,  114-117 ; 
Riverdale  Mills  v.  Mariufacturing  Co.  (1904)  198  U.S.  188, 

195; 
Lang  v.  Choctaw,  Oklahoma  &  Gulf  R.  Co.    (8th  C.C.A., 

1908)  160  Fed.  355,  360; 
Campbell  v.  Golden  Cycle  Min.  Co.  (8th  C.C.A.,  1905)  141 

Fed.  610,  613 ; 
St.  Louis-San  Francisco  Ry.  Co.  v.  M'Elvain   (E.D.  Mo., 

1918)  253  Fed.  123,  128. 
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A  final  decree  was  entered  on  June  4,  1937,  by  the  terms 
of  which  the  plan  wavS  declared  to  have  been  carried  out, 
the  reorganization  proceedings  closed  and  terminated,  and 
the  debtor  and  its  assets  were  released  from  the  jurisdic- 
tion of  the  court.  Thereafter,  on  January  11,  1938,  appel- 
lant filed  a  stockholders'  bill  in  an  Illinois  state  court 
against  directors  of  the  debtor  to  compel  the  issuance  of 
new  common  stock  in  accordance  with  the  provisions  of  the 
reorganization  plan,  and  for  the  restitution  to  the  debtor 
of  dividends  alleged  to  have  been  illegally  declared  and 
paid  in  violation  thereof.  The  state  court  directed  appel- 
lant to  present  the  matter  of  jurisdiction  to  the  district 
court,  which  held  that  it  had  jurisdiction.  In  affirming  the 
holding  of  that  court  the  Circuit  Court  of  Appeals  said 
(pp.  599,  600) : 

"It  is  first  contended  by  appellant  that  the  District 
Court  was  without  jurisdiction  to  enter  the  injunction 
of  March  30,  1938.  There  is  no  merit  in  this  conten- 
tion. Section  2(15)  of  the  Bankruptcy  Act,  11  TT.S.C.A. 
§  11(15),  authorizes  the  court  to  make  such  orders, 
issue  such  process,  and  enter  such  judgments  in  addi- 
tion to  those  specifically  provided  for  as  may  be 
necessary  for  the  enforcement  of  the  provisions  of  the 
Act.  While  this  provision  has  been  construed  to 
authorize  the  injunctive  power  of  the  court  only  where 
the  one  enjoined  is  interfering  with  property  which 
is  in  the  actual  or  constructive  possession  of  the  bank- 
ruptcy court,  yet  this  limitation  does  not  prevent  that 
court  from  protecting  and  enforcing  its  own  decrees, 
nor  does  it  authorize  a  state  court  to  review  and  alter 
the  terms  of  the  bankruptcy  decree.  *  *  *  We  think 
there  can  be  no  doubt  that  that  court  had  jurisdiction 
of  the  subject  matter,  notwithstanding  the  fact  that 
the  final  decree  had  dismissed  the  debtor  and  stated 
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that  the  plan  had  been  carried  out.  *  *  *  The  plan 
was  agreed  upon  and  the  reorganization  of  the  debtor 
was  perfected,  but  it  was  not  completely  executed,  so 
as  to  determine  the  identity  of  the  stockholders  and 
their  interests,  nor  could  it  be  until  it  was  determined 
whether  the  preferred  stock  would  be  redeemed  or 
retired  within  five  years.  Until  that  fact  should  be 
determined  the  bankruptcy  court,  under  the  facts 
here  presented,  had  jurisdiction  of  the  subject  matter 
to  protect  and  enforce  its  decree  (cases  cited)  *  *  *. 

Furthermore,  appellant's  petition  informs  us  that 
the  plan  was  not  carried  out  because,  as  he  alleges,  the 
new  common  stock  was  not  issued  by  the  debtor,  and 
tendered  to  appellant  for  his  endorsement  in  blank,  as 
contemplated  by  the  plan.  If  this  be  true,  it  is  obvious 
that  the  District  Court  had  jurisdiction  to  see  that  the 
plan  was  complied  with.*' 

To  the  same  effect  see : 

In  Re  431  Oakdale  Avenue  Bldg.  Corporation  (N.D. 

111.,  1939)  28  F.  Supp.  63; 
Hesselberg  v.  Aetna  Life  Ins.  Co,  (8th  C.C.A.,  1939) 

102  F.  (2d)  23,  27. 

An  additional  ground  upon  which  the  bankruptcy  court 
had  jurisdiction  over  appellees'  petitions  of  February  19 
and  March  11,  1941,  is  found  in  paragraph  15  of  the  final 
decree  of  January  27,  1937,  which  provides  (Tr.  p.  231) : 

*^That  all  creditors  of,  claimants  against,  and  stock- 
holders of  the  debtor  affected  by  said  plan  of  re- 
organization, wheresoever  situated  or  domiciled,  be, 
and  they  are  hereby,  restrained  and  enjoined  from 
pursuing  or  attempting  to  pursue  or  commencing  any 
suits  or   other   proceedings   at   law   or  in   equity   or 
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otherwise  against  debtor  and/or  said  trustee,  or  any 
of  the  assets  or  properties  of  the  debtor,  directly  or 
indirectly,  on  account  of  or  based  upon  any  right, 
claim,  or  interest  which  any  such  creditor,  claimant, 
or  stockholder  may  have  had  in,  to,  or  against  the 
debtor. ' ' 

The  temporary  restraining  order  (Tr.  pp.  290-293)  and 
injunction  (Tr.  pp.  131-136)  of  the  district  court  in  the 
case  at  bar  merely  carry  out  the  provisions  of  paragraph 
15  of  the  original  decree  quoted  above.  Appellants  vio- 
lated paragraph  15  by  commencing  the  actions  in  the 
state  court  and  it  was  not  only  proper  but  necessary  that 
the  district  court  exercise  its  jurisdiction  to  enforce  its 
decree. 

See, 

Hohnes  v.  Rowe  (9th  C.C.x\.,  1938)  97  F.  (2d)  537; 

Local  Loan  Co,  v.  Hunt  (1934)  292  U.S.  234; 

In  Re  Hermitage  Bldg.   Corporation   (7th   C.C.A., 

1938)  100  F.  (2d)  597,  quoted  supra,  pp.  40-42; 
Cornue  v.  Ingersall  (1st  CCA.  1910)  176  Fed.  194. 

In  the  Holmes  case  Circuit  Judge  Garrecht  said  (p.  539) : 
**A  review  of  the  decisions  discloses  that  a  Federal 
District  Court,  once  having  obtained  jurisdiction  of 
a  controversy,  and  having  rendered  a  decision  in  the 
matter,  has  complete  power  to  protect  the  judgment 
or  decree  which  it  has  rendered,  and  may  go  so  far  as 
to  enjoin  an  action  entertained  in  the  state  court  by  a 
litigant,  involving  the  same  subject-matter,  when  such 
action  may  in  any  way  interfere  with,  or  nullify  the 
effect  of  said  judicial  determination.  So  here,  the 
Court  having  discharged  the  appellee  in  bankruptcy, 
still  retained  sufficient  jurisdiction  to  grant  an  injunc- 
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tion  restraining  appellant  from  levying  execution  upon 
a  judgment  rendered  in  his  favor  by  the  state  court 
against  the  appellee  upon  a  claim  adjudicated  in  the 
bankruptcy  court/ ^^^^ 

In  the  Local  Loan)  case,  the  Supreme  Court  said  (292 
U.S.  239) : 

**That  a  federal  court  of  equity  has  jurisdiction  of  a 
bill  ancillaiy  to  an  original  casie  or  proceeding  in  the 
same  court,  whether  at  law  or  in  equity,  to  secure  or 
preserve  the  fruits  and  advantages  of  a  judgment  or 
decree  rendered  therein,  is  well  settled.  [Cases  cited.] 
And  this,  irrespective  of  whether  the  court  would  have 
jurisdiction  if  the  proceeding  were  an  original  one.'' 


loiThis  case  was  particularly  relied  upon  by  the  special  master. 
In  his  opinion  he  said  (Tr.  pp.  326-327)  : 

'*!.  There  is  one  proposition  as  to  which  I  am  absolutely 
certain,  and  that  is  that  this  court,  inasmuch  as  'tlie  duties  of 
the  debtor  and  the  rights  and  liabilities  of  creditors,  and  of  all 
persons  with  respect  to  the  debtor  and  its  property,  shall  be 
the  same  as  if  a  voluntary  petition  for  adjudication  had  been 
filed  and  a  decree  of  adjudication  had  been  entered  on  the 
day  when  the  debtor's  petition  or  answer  was  approved,'  has 
the  jurisdictional  power  to  deal  with  the  matters  referred  to 
in  the  two  petitions  now  before  the  court  for  consideration. 

See  Holmes  v.  Rowe,  (CCA.  9)  97  F.  (2d)  237. 

In  other  words,  it  is  my  unqualified  opinion  that  no  success- 
ful contention  can  be  made  that  this  court  by  entering  the 
final  decree  in  the  debtor  proceeding  here  under  consideration 
deprived  itself  of  the  right  to  defend  said  final  decree,  to  say 
what  it  meant,  or  of  the  right  to  deny  to  an}^  other  couit, 
except  a  Federal  Appellate  Court,  the  possibility  of  making  a 
finding  and  decree  which  might  put  a  different  interpretation 
upon  said  final  decree  of  this  court  from  what  would  be  found 
and  decreed  in  said  last  mentioned  court.  In  the  language  of 
In  re  Home  Discount  Co.,  147  F.  552,  'The  law  does  not  make 
*  *  *  weaklings  of  courts  of  bankruptcy.  They  have  am])le 
power  to  protect  the  bankrui)t  in  the  enjoyment  of  all  his 
rights,  and  to  frustrate  the  efforts  of  those  who  seek  to  defeat 
the  practical  enjoyment  of  them.'  " 
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(3)  The  district  court  had  jiirisdiction  by  virtue  of  the  reserva- 
tion of  jurisdiction  in  the  final  decree  confirming  the  plan 
of  reorganization. 

From  the  foregoing  it  appears  that  the  district  court 
would  have  jurisdiction  of  the  instant  proceedings  even  if 
appellants  were  correct  in  their  contention  that  the  ^' Final 
Decree''  entered  on  January  27,  1937,  did  not  reserve 
jurisdiction.  However,  contrary  to  appellants'  contention, 
that  decree  expressly  reserved  jurisdiction  to  deal  with 
the  identical  matters  now  before  the  court.  It  provided 
in  part  (Tr.,  pp.  231-232)  : 

*'That  the  proceedings  for  the  corporate  reorganiza- 
tion of  the  debtor  in  this  court  entitled  ^In  the  matter 
of  The  Joshua  Hendy  Iron  Works,  a  corporation, 
debtor.  No.  25937-S',  be,  and  the  same  hereby  are, 
terminated  and  closed;  such  termination  and  closing 
to  be  for  all  purposes  final  upon  the  filing  herein  of 
receipts  .showing  the  payment  of  the  final  fees  and 
expenses  hereinabove  allowed,  and  the  surrender  and 
exchange  of  the  stock  certificates  which  have  not  yet 
been  surrendered  and  exchanged  as  provided  in  said 
plan  of  reorganization. 
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The  order  confirming  the  plan  of  reorganization  and  di- 
recting the  reorganization  of  the  debtor  corporation  also 
expressly  reserves  jurisdiction  in  the  following  language 
in  paragraph  29  thereof  (Tr.,  pp.  221-222) : 

**That  all  matters  not  determined  by  this  order 
are  reserved  by  this  court  for  future  determination. 
That  the  life  of  this  order  shall  be  for  and  during 
such  term  as  may  be  necessary  to  fully  consummate 
the  provisions  of  the  aforesaid  plan  of  reorganization. 
That  this  court  further  reserves  the  right  and  retains 
exclusive  power  and  jurisdiction,  by  appropriate  order 
or  orders  hereafter  entered,  to  provide  for  and  carry 
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out  said  plan  of  reorganization  under  and  subject  to 
the  supervision  and  control  of  this  court,  and  hereby 
retains  and  shall  have  exclusive  jurisdiction  of  the 
debtor  and  its  property,  wherever  located,  and  shall 
have  and  may  exercise  all  powers  granted  to  it  by 
law.  •  •  •'' 

Section  6  (G)  of  the  plan  of  reorganization  (Tr.,  pp. 
186-187),  confirmed  by  the  above  mentioned  order,  requires 
the  stockholders  to  endorse  and  deliver  over  the  stock 
held  by  them  to  the  board  of  directors  of  the  debtor  cor- 
poration, to  be  held  by  the  board  as  follows:  (1)  50%  in 
trust  for  at  least  five  years.  Upon  the  expiration  of  this 
period  and  upon  the  payment  in  full  of  the  extended  obli- 
gations, these  shares  are  to  be  returned  to  their  respective 
owners.  (2)  The  remaining  50 9^  of  the  shares  to  be  held 
by  the  board  and  to  be  distributed  by  the  board  in  its  sole 
discretion  to  the  managing  officers  thereof  as  a  reward  for 
management  and  the  successful  rehabilitation  of  the  com- 
pany's affairs. 

It  is  clear  from  the  foregoing  that  the  court  intended 
and  provided  that  the  administration  of  the  proceeding 
should  not  be  closed  until  the  surrender  and  exchange  of 
the  stock  certificates  in  accordance  with  the  confirmed 
plan  of  reorganization.  The  fact  that  on  January  27, 
1937,  the  court  recited  in  its  decree  that  the  proceedings 
were  at  an  end  did  not  necessarily  conclude  the  adminis- 
tration of  the  estate. ^^2  The  provisions  in  the  final  decree 
for  the  surrender  and  exchange  of  the  stock  certificates 
constitute  a  clear  reservation  of  jurisdiction  for  the  pur- 


i02See,  In  Re  Paraynount  Puhlix  Corporation  (2d  C.C.A.,  1936), 
82  F.  (2d)  230. 
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pose  of  effectuating  the  entire  plan  of  reorganization.  A 
part  of  this  entire  plan  was  the  exchange  of  stock,  which 
was  accomplished  long  after  the  entry  of  the  decree.  That 
decree  says  that  the  surrender  and  exchange  shall  be- 
made  **as  provided  in  said  plan  of  reorfganization. "  Until 
both  the  surrender  and  exchange  is  accomplished  as  set 
forth  in  the  plan  of  reorganization,  the  district  court  re- 
tains jurisdiction.  If  this  were  not  true,  the  above  quoted 
language  in  the  final  decree  would  be  meaningless. 

Appellants'  principal  argument  does  not  make  against 
the  jurisdiction  of  the  district  court,  but  on  the  contrary 
sustains  this  jurisdiction.  Fundamentally,  they  argue  that 
the  stock  has  not  been  distributed  in  accordance  with  the 
plan  of  reorganization,  and  that  the  distribution  of  50% 
of  the  stock  to  appellees  Bassick,  Hyland  and  Levit  was 
unlawful.  We  contend  and  hereafter  show  (infra,  pp. 
58  to  73)  that  these  arguments  are  without  merit.  But 
this  aside,  it  is  clear  that  if,  as  appellants  contend,  there 
has  not  been  a  distribution  of  the  stock  in  accordance  with 
the  plan  of  reorganization,  it  must  follow  that  the  federal 
court  has,  jurisdiction  under  the  express  reservation  of 
jurisdiction  in  the  decree  until  the  stock  is  **  surrendered 
and  exchanged  as  provided  in  the  plan  of  reorganization. ' ' 
In  other  words,  it  necessarily  follows,  as  practicably  it 
should  follow,  that  any  attack  upon  the  plan  of  reorganiza- 
tion or  the  manner  in  which  it  was  carried  out  necessarily 
raises  a  controversy  within  the  jurisdiction  of  the  district 
court. 
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n. 

REPLY  TO  APPELLANTS'  CONTENTION  THAT  THE  INDIVIDUAL 
APPELLEES  ARE  NOT  PROPER  PARTIES  TO  THE  REOR- 
GANIZATION PROCEEDINGS. 

Appellants  say  that  the  judgment  should  be  reversed 
because  (p.  41)  **the  individual  appellees  could  not  be- 
come proper  parties  to  the  Hendy  reorganization  pro- 
ceeding by  the  mere  act  of  filing  their  petitions"  without 
followdng  the  intervention  procedure  outlined  in  Kule  24 
of  the  Federal  Rules  of  Civil  Procedure. 

This  argument  obviously  relates  to  a  mere  techni- 
cality and  does  not  affect  the  substantial  rights  of  the 
parties.  Nowhere  do  appellants  suggest  that,  had  a  formal 
motion  for  permission  to  intervene  been  made,  it  would 
have  been,  or  properly  could  have  been,  denied;  nowhere 
do  they  suggest  that  they  suffered  any  prejudice  because 
of  appellees'  failure  to  file  a  formal  motion  in  inter- 
vention.^^^ 

Appellees'  original  petition^^"*  fully  stated  the  grounds 
and  the  facts  upon  which  appellees  sought  relief.  As  to 
substance,  therefore,  it  complied  with  the  requirements 
specified  for  motion  and  pleading  in  intervention  by  Rule 
24(c).  The  petition  was  referred  to  the  special  master 
with   power  to  hear   and   determine   all  matters  in   con- 


10328  U.S.CA.,  sec.  391: 

**0n  the  hearing  of  any  appeal  *  *  *  in  any  case  *  *  * 
the  court  shall  give  judgment  *  *  *  without  regard  to 
technical  errors,  defects,  or  exceptions  which  do  not  affect 
the  substantial  rights  of  the  parties." 

io4Tr.  p.  233. 
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nection  therewith. ^^-'^  As  pointed  out  in  ai)pellants'  brief, 
appellants  appeared  before  the  special  master  and  spe- 
cifically urged  the  point  they  now  make  (that  appellees 
failed  to  file  a  formal  motion  for  intervention).  Subse- 
quently they  *^  again  raised  the  same  point  *  *  *  in  the 
District  Court"  (Appellants'  Brief,  p.  41).  It  is  clear, 
therefore,  that  the  question  of  whether  or  not  appellees 
had  a  right  to  intervene  was  directly  presented  and  passed 
upon.  Appellants  say  (p.  41)  that  the  special  master  and 
the  district  court  *' ignored"  their  contention.  On  the 
contrary,  we  submit,  the  action  of  the  special  master  and 
the  district  court  is  consistent  with  the  granting  of  permis- 
sion to  intervene. ^"^ 

Appellants  argue  that  under  the  provisions  of  subdivi- 
sion (c)  (11)  of  Section  77B,  appellees'  right  to  intervene 
was  merely  permissive  (p.  38,  et  seq.).  It  has  been  pointed 
out,  however,  that  this  section  **can  hardly  be  considered 
a  restriction  upon  the  ordinary  rules  of  intervention."^^' 


lo^Xhe  order  of  the  district  couil  referred  the  petition  to  the 
special  master  "with  full  and  complete  powers  to  hear  said 
petition  and  all  other  matters  in  connection  therewith,  and  to  de- 
termine any  and  all  questions  and  matters  therein  involved  and 
herein,  and  to  make  appropriate  orders  and  to  do  all  thino^s 
necessary  or  proper  with  reference  to  said  petition  and  such 
questions  and  matters"  (Tr.  p.  281).  The  order  fixed  a  time 
for  hearing,  and  prescribed  notice  to  appellants  by  service  upon 
their  attorneys  (see  Fed.  Rules  Civ.  Proc,  Rule  5(b)).  Such 
service  was  made  and  acknowledged    (Tr.  p.  284). 

106' <  Overruling  a  motion  to  strike  out  a  petition  of  interven- 
tion filed  without  leave  of  court  has  been  held  equivalent  to 
granting  leave,  and  to  relate  back  to  the  date  of  the  filing  of 
such  petition"   (47  C.J.  sec.  454,  233). 

''As  a  general  rule,  leave  to  intervene  is  given  by  an  order. 
Nevertheless,  such  leave  may  be  implied"  (10  Remington  on 
Bankruptcy  546). 

See,  also,  39  Am.  Jur.  946,  n.  19. 

^^"^Seahoard  Terminals  Corp.  v.  Western  Maryland  By.  Co. 
(4th  C.C.A.,  1940)    108  F.   (2d)   911,  914. 
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And  an  interest  based  on  property  in  the  control  of  a 
court  has  traditionally  been  held  to  give  an  absolute 
right  to  intervene  by  analog}^  to  the  ancient  equitable 
practice  of  examination  pro  interesse  suo.^^^ 

In  Missouri-Kansas  Pipe  Line  Co.  v.  United  States 
(1941),  312  U.S.  502,  a  suit  in  equity  brought  by  the  gov- 
ernment to  enforce  the  anti-trust  laws,  it  was  charged  that 
the  defendants  had  conspired  to  monopolize  natural  gas 
operations  so  as  to  shut  out  competition  by  the  Panhandle 
Company.  A  consent  decree  was  entered  which  sought  to 
assure  opportunities  for  competition  by  Panhandle.  Pan- 
handle attempted  to  intervene,  but  was  denied  permission. 
The  supreme  court  pointed  out  that  Panhandle's  rights 
were  safeguarded  by  explicit  provisions  in  the  decree — just 
as  in  the  case  at  bar,  the  decree  expressly  recognized  the 
interests  of  the  management  in  the  stock — and  held  that 
under  these  circumstances  Panhandle  unquestionably  had 
standing  to  present  its  contentions  to  the  trial  court.  In 
this  connection,  the  court  said  (312  U.S.  508) : 

*****  the  codification  of  general  doctrines  of  inter- 
vention contained  in  Rule  24  (a)  does  not  touch  our 
problem.  And  since  the  protection  afforded  Pan- 
handle by  *  *  *  the  decree  could  only  l>e  secured  by 
*  *  *  active  participation  in  the  suit,  the  denial  of 
that  protection  is  a  definitive  adjudication,  and  so 
appealable. ' ' 

Appellants    suggest    (p.    38)    that   formal    intervention 
procedure  was  essential   **in  order   to   give  the   District 


losMoore  and  Levi,  Federal  Intervention,  45  Yalo  Law  Journal; 
Finletter,  Bankruptcy  'Reorganization,  pp.  594-599. 

Finletter  points  out  that  the.  ris^ht  to  intervene  may  be  abso- 
lute in  reorganization  proceediuors,  despite  the  apparently  dis- 
cretionary wording:  of  the  statute.  He  applies  this  to  petitionei^ 
pro  interesse  suo,  and  particularly  as  to  proceedmgs  in  rem. 
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Court  jurisdiction  of  their  petitions."    This  is  unsound; 
no  jurisdictional  problem  is  presented  here. 

Levi  and  Moore,  Federal  Intervention,  47  Yale  Law- 
Journal  898,  927: 
n*  *  *  ^  j.^^lg  which  is  in  accordance  wdth  most  of 
the  cases  *  *  *  ig  that  intervention  under  an  absolute 
right  or  under  a  discretionary  right  in  an  in  rem 
proceeding,  need  not  be  supported  by  grounds  of 
jurisdiction  independent  of  those  supporting  the  origi- 
nal action.  *  *  *  the  rule  is  in  accordance  with  the 
general  theory  that  in  such  situations  intervention 
is  ancillary  to  the  main  proceeding." 

In  addition  to  the  foregoing,  appellants'  argument  is 
wanting  in  substance  for  a  further  reason.  Section  77B 
provides  that  ^'The  debtor  shall  have  the  right  to  be 
heard  on  all  questions."  Appellants  concede  (p.  39)  that 
the  ** right  to  be  heard"  is  not  *^ conditioned  upon  inter- 
vention. "^^^  Since  the  debtor  was  a  party  to  the  petitions 
filed  here,  the  propriety  of  the  procedure  follow^ed  cannot 
be  questioned.  We  have  pointed  out  elsewhere  the  error 
of  appellants'  contention  that  the  debtor  was  not  an 
interested  party  to  these  proceedings  (supra,  pp.  24-26). 
But  whether  interested  or  not,  it  had  a  statutory  right 
to  be  heard,  and  hence  to  file  the  petitions.     The  same 


lOQThere   is   a   distinction   between   the    ''ri^ht   to   be   heard" 
and  ''intervention." 

Public  Service  Commission  v.  Philadelphia  Bapid  T    Co, 

(3d  CCA,  1935)    82  F.(2d)   481; 
Finletter,    Bankruptcy    Reorganization,   ])\).    592-3. 
Indeed,  that  the  ri^ht  to  be  heard  is  not  conditioned  upon  filing 
a  petition  for  leave  to  intervene  is  entirely  clear  from  the  lan- 
guage of  section  77B  itself. 
See  also : 

Rogers  v.  Consol.  Rock  Products  Co.    (9th  CCA.,  1940) 
114  F.(2d)    108,  110. 
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reasoning  applies  to  those  petitioners  who  were  directors 
of  the  debtor  corporation. 

Beyond  this,  all  of  the  appellees — including  those  who 
appellants  argue  did  not  become  parties  to  the  reorganiza- 
tion proceedings — were  joined  as  defendants  in  the  Shores 
action  which  involves  identical  points  and  which,  after  re- 
moval to  the  federal  court,  was  by  stipulation  of  the  par- 
ties consolidated  with  the  reorganization  proceedings  (see 
p.  24,  supra).  A  single  judgment  determining  the  rights 
of  all  parties  was  entered  in  the  consolidated  cause  (Tr. 
pp.  131-136).  Obviously,  therefore,  appellants'  argument 
can  not  affect  the  substantial  rights  of  the  parties. 

Finally,  while  formal  intervention  procedure  as  pre- 
scribed by  Rule  24  might  have  been  availed  of  by  ap- 
pellees, it  was  not  essential.  Ancillary  jurisdiction  may 
be  invoked  by  bill  or  petition,  as  well  as  by  motion.^ ^^ 

The  original  proceeding  herein  was  one  in  rem  under 
Section  77B.  Appellees  and  petitioners  were  (a)  the 
debtor;  (b)  the  directors  of  the  debtor  who  were  charged 
by  the  plan  of  reorganization  and  final  decree  with  cer- 
tain duties  as  trustees  in  carrying  out  the  plan  of  re- 
organization, some  of  which  duties  comprise  the  subject 
matter  of  the  petitions;  and  (c)  the  managing  officers 
of  the  debtor,  whose  interests  in  the  stock  distributed 
were  provided  for  in  the  plan  and  in  the  decree  of  the 
court.  All  of  these  parties  clearly  had  an  interest  sufficient 
to  invoke  the  ancillary  jurisdiction  of  the  court  by  bill  or 
petition. 


iioyenner  v.  Pennsylvania  Steel  Co.  (D.  N.J.,  1918)  250  Fed. 
292,  297. 
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III. 

REPLY  TO  APPELLANTS'  CONTENTION  THAT  THE  DISTRICT 
COURT  WAS  WITHOUT  JURISDICTION  OF  THE  SHORES 
ACTION. 

A.  THE  JURISDICTION  OF  THE  DISTRICT  COURT  TO  ENTER  THE 
JUDGMENT  UNDER  REVIEW  DOES  NOT  DEPEND  UPON  THE 
PROPRIETY  OF  THE  REMOVAL  OF  THE  SHORES  ACTION. 

In  the  succeeding  subdivision  of  this  brief  we  point  out 
the  reasons  why  the  Shores  action  was  properly  removed 
to  the  district  court.  Here  at  the  outset  we  wish  to  em- 
phasize, however,  that  the  jurisdiction  of  the  district  court 
does  not  depend  upon  the  propriety  of  that  removal. 
Since,  as  we  have  shown,  the  district  court  has  jurisdiction 
to  entertain  appellees'  petition  in  the  reorganization  pro- 
ceedings, it  had  jurisdiction  to  render  the  judgment  ap- 
pealed from  regardless  of  whether  or  not  the  Shores  ac- 
tion was  properly  removed  from  the  state  court.^^^  Hence, 
the  validity  of  the  judgment  appealed  from  is  not  affected 
by  the  propriety  of  removal. 

However,  even  if  the  question  of  removal  were  material, 
we  submit  that  the  Shores  case  was  properly  removed  and 
that  t'lj'  district  court  correctly  denied  appellants'  motion 
to  remand. 

B.     THE  SHORES  ACTION  WAS  PROPERLY  REMOVED  BY 
THE  DISTRICT  COURT. 

Appellants  cite  authorities  which  they  contend  support 
the  absolute  rule  that  a  case  arises  under  the  laws  of  the 
United  States,  within  the  meaning  of  the  removal  statute 


i^iWe  have  already  pointed  out  the  identity  of  subject  matter 
between  the  district  court  petitions  and  the  state  court  suits. 
Supra,  p.  27. 
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(28  U.S.C.  71),  **only  when  a  recovery  depends  on  the 
construction  of  such  a  law",  (Appellants'  Brief  pp.  45-46). 
We  submit,  for  reasons  hereinafter  stated,  that  the  Shores 
action  necessarily  involves  the  construction  of  the  Bank- 
ruptcy Act.  But  this  aside,  the  test  stated  by  appellants 
is  contrary  to  the  terms  of  the  removal  statute  itself  and 
to  the  decisions  construing  that  statute  in  situations  similar 
to  that  presented  in  the  case  at  bar.  The  rule  applicable 
to  this  case  is  stated  in  section  184  of  the  Cyclopedia  of 
Federal  Procedure,  immediately  following  that  part  of  the 
text  cited  by  appellants  (Vol.  1,  p.  854) : 

*'The  plaintiff  must  claim  and  seek  to  vindicate  in  the 
action  brought,  a  right  or  title  under  the  Federal  Con- 
stitution, laws  or  treaties,  as  distinguished  from  titles 
or  rights  depending  on  rules  of  the  common  law,  or 
on  state  statutes  or  local  laws  and  regulations." 

As  stated  by  the  court  in  Hartford  Fire  Ins.  Co.  v. 
Kcmsas  City,  M.  &  0.  Ry.  Co.  (N.D.  Texas,  1918),  251  Fed. 

332,  333: 

**It  seems  to  me  a  suit  arises  under  a  law  when  it  is 
brought  to  enforce  the  provisions  of  or  liability 
thereby  given,  or  is  controlled  as  to  the  right  of 
recovery  by  the  provisions  of  such  law." 

To  the  same  effect  see: 

American  Surety  Co.  v.  Shultz  (2d  C.C.A.,  1915), 

223  Fed.  280,  281 ; 
Leslie  V.  Brown  (6th  C.C.A.,  1898),  90  Fed.  171; 
Rogge  v.  Michael  Del  Balso,  Inc.  (S.D.N.Y.,  1936), 

15  F.  Supp.  499,  501 ; 
M'Goon  V.  Northern  Pew.  Ry.  Co.  (N.D.,  1913),  204 

Fed.  998. 
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Familiar  examples  of  the  application  of  the  foregoing 
principles  are  to  be  found  in  the  cases  holding  that  suits 
brought  against  federal  corporations  which  owe  their 
existence  and  derive  all  of  their  powers  from  federal 
statutes  are  suits  arising  under  the  laws  of  the  United 
States  within  the  meaning  of  the  removal  statute.  ^^'-^ 
Other  examples  are  suits  brought  for  damages  or  injuries 
to  property  while  being  transported  in  interstate  com- 
merce ;^^^  suits  to  enforce  the  rights  of  an  obligee  against 
a  bond  taken  by  a  federal  court  in  conformity  with  a 
federal  statute  ;^^^  and  actions  in  trespass  against  mar- 
shals of  the  United  States  for  seizing  property  under 
attachment.  ^^^ 

In  the  case  at  bar  the  rights  asserted  })y  the  pai'ties  in 
the  Shores  action  are  rights  arising  under  a  law  of  the 
United  States,  namely,  the  Banki'uptcy  Act.  The  original 
decree  of  the  district  court  in  the  reorganization  proceed- 
ings was  not  a  decree  adjudicating  ordinary  rights  at 
common  law,  but  a  decree  which  confirmed  to  the  parties, 
including  the  plaintiffs  in  the  Shores  action,  rights  given 
to  them  by  the  Bankruptcy  Act.  The  alleged  rights  as- 
serted by  plaintiffs  in  the  Shores  action  arise  exclusively 
out  of  the  provisions  of  the  Bankruptcy  Act.   In  this  situa- 


^^'^Federal  Bank  v.  Mitchell  (1928),  277  U.S.  213; 

Texas  &  Pacific  Railway  Co.  v.  Cox  (1892),  145  U.S.  593; 
Texas  &  Pacific  Raihvay  Company  v.  Kirk  (1885),  115  U.S.  1. 
^^^Great  Northern  Ry.  v.  Galhreath  Co.  (1926),  271  U.S.  99; 

Southern  Pacific  Co.  v.  Stewart  (1917),  245  U.S.  359. 
^^"^Howard  v.  United  States  (1902),  184  U.S.  676. 
ii^'jgoc/c  V.  Perkins  (1891),  139  U.S.  628,  followed  in  an  opinion 
by  District  Judge  Van   Pleet  in  Frank  v.  Leopold  i%  Feron  Co. 
(N.D.  Cal.,  1909),  169  Fed.  922;  see  also,  Allen  i\  Clark   (S.D 
Cal.,  1938),  22  F.  Supp.  898. 
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tion  a  suit  brought  to  enforce  these  rights,  whether  they 
be  incorporated  in  a  decree  of  a  federal  court  or  not,  is 
one  arising  under  the  laws  of  the  United  States. 

In  Woods  V.  Root  (7th  C.C.A.,  1903),  123  Fed.  402,  an 
action  was  brought  to  enjoin  officers  of  the  United  States 
from  changing  the  location  of  a  highway  bridge  over  a 
government  canal,  in  alleged  violation  of  a  decree  of  the 
district  court.  The  bill  was  filed  in  a  state  court  in  Illinois 
and  removed  to  the  federal  court  upon  the  ground  that  it 
was  a  suit  arising  under  the  laws  of  the  United  States. 
The  court  said  (p.  404) : 

**The  case  was  rightly  removed  into  the  United 
States  Circuit  Court.  It  arises  out  of  an  order  made 
in  the  District  Court  in  pursuance  of  an  act  of  Con- 
gress authorizing  the  condenmation  of  the  highway 
for  the  purpose  of  a  canal.  The  suit  is  one,  therefore, 
arising  under  the  Constitution  and  laws  of  the  United 
States. 

To  allow  the  bill  under  consideration  to  lie  would  be 
to  charge  the  state  court,  or,  on  removal,  the  Circuit 
Court  of  the  United  States  with  the  execution  of  the 
District  Court's  executory  order.  The  two  Courts 
might  disagree  as  to  the  order's  meaning,  its  scope, 
or  the  manner  of  its  enforcement,  and  a  conflict  ensue 
such  as  the  policy  of  the  law  forbids.  Until  the  order 
is  fuUy  executed,  so  that  it  is  no  longer  within  the 
power  of  the  court,  but  has  become  a  fixed  right  of 
the  party,  no  question  going  merely  to  its  terms,  or 
the  manner  of  its  enforcement,  can  be  entertained 
outside  the  court  that  entered  it.  The  Circuit  Court 
of  Whiteside  County  was  in  this  respect  without 
jurisdiction. ' ' 
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See  also: 

First  Nat,  Bank  v.  Society  for  Savings  (4th  C.C.A.,  —   ^ 

1897),  80  Fed.  581,  582,  583; 
South  Dakota  C,  Ry.  Co.  v.  Continental  &  C.  T.  S  S.  --  '^' 

Bank  (8th  C.C.A.,  1919),  255  Fed.  941,  943. 
Torquay    Corporation    v.    Radio    Corporation    of 

America  (S.D.N. Y.,  1932)  2  F.  Supp.  841. 

This  court  had  before  it  an  analogous  situation  in 
Pacific  Telephone  &  Telegraph  Co.  v.  Agnew  (9th  C.C.A.,  -  <^^ 
1925),  5  F.(2d)  221,  where  the  state  court  had  denied  an 
application  for  removal  in  a  suit  involving  the  effect  of 
the  decree  of  a  federal  court.  In  its  opinion  this  court 
expressed  the^iew)(5  F.(2d),  at  p.  223)  that  the  state 
court  erred  in  denying  the  petition  for  removal. 

In  addition  to  the  foregoing  we  submit  that  the  Shores 
action  necessarily  involved  a  construction  of  the  Bank- 
ruptcy Act.   Appellants  say  (Brief  p.  48) : 

^*The  Shores  action  merely  involves  a  determination 
of  the  property  rights  of  the  parties  thereto  with 
respect  to  stock  of  the  Hendy  Co.  in  question,  which 
rights  were  established  by,  and  rise  out  of,  the  Hendy 
Plan  of  Reorganization  and  decree  of  the  District 
Court  confirming  it.  *  *  *  Such  determination  may 
incidentally  involve  the  interpretation  and  construc- 
tion of  the  Hendy  Plan  *  *  *.  But  neither  the  Consti- 
tution nor  laws  of  the  United  States  can  afford  any 
aid  in  the  solution  of  this  problem." 

This  is  incorrect.  As  heretofore  pointed  out,  appellants 
seek  a  construction  of  the  decree  of  the  district  court 
which  would  result  in  the  stocldiolders  of  the  reorganized 
corporation  retaining  100%  of  their  equity  in  that  corpo- 
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ration  while,  at  the  same  time,  the  creditors  of  the  cor- 
poration would  have  given  up  substantial  rights  in  their 
security  interests  and  the  reorganization  management 
would  not  have  been  adequately  compensated.  If  the  decree 
of  the  court  and  the  plan  of  reorganization  were  so  inter- 
preted, the  plan  clearly  would  be  in  conflict  mth  the  pro- 
visions of  section  77B  as  construed  by  the  Supreme  Court 
of  the  United  States.  Therefore,  it  is  evident  that  the 
plan  of  reorganization  and  the  decree  of  the  district  court 
cannot  be  construed  without  considering  the  meaning  and 
effect  of  the  provisions  of  the  Bankruptcy  Act. 


IV. 

THE  JUDGMENT  OF  THE  DISTRICT  COURT  WAS 
PROPER  "ON  ITS  MERITS". 

We  turn  now  to  appellants'  argument  upon  the  merits. 
This  point  was  originally  abandoned.  It  was  not  specified 
as  a  ground  of  appeal  and  was  raised  only  after  appellants 
had  been  required  to  bring  up  a  representative  record. 

Appellants  state  that: 

** Whether  this  stock  distribution  was  proper  is  the 
fundamental  question  to  be  determined  by  this  Court 
in  deciding  whether  the  judgment  of  the  District 
Court  was  correct  on  the  merits."^-® 

This  is  not  the  fundamental  question.  The  findings  of 
the  district  court  are  presumptively  correct  and  **are  not 
to  be  disturbed  on  appeal  unless  they  are  clearly  errone- 


i^^Appellants'  Brief  p.  51. 
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ous''   {Occidental  Life  Ins.  Co.   v.   Thomas    (9th  C.C.A., 
1939),  107  F.(2d)  876,  878).^-' 

The  plan  of  reorganization  provided  that  the  board  of 
directors  should  hold  the  22121/2  shares  of  stock  **free  and 
clear  of  any  claim,  right,  title,  or  interest  therein'*  by  the 
old  stockholders  and  distribute  it 

^4n  its  sole  discretion,  either  in  whole  or  in  part,  to 
the  managing  officers  thereof,  as  a  reward  for  man- 
agement and  the  successful  rehabilitation  of  the  com- 
pany's affairs.  "^^^ 

After  approximately  five  years  of  capable  management 
the  board  of  directors  determined  that  the  affairs  of  the 
corporation  had  been  successfully  managed  and  rehabili- 
tated and  distributed  the  stock  to  the  three  managing 
officers  of  the  corporation  chiefly  responsible  therefor. 
This  was  done  not  only  pursuant  to  the  plan  of  reorganiza- 
tion, but  also  pursuant  to  repeated  assurances  to  the 
managing  officers  in  consideration  of  which  these  officers 
had  been  working  for  partial  compensation. 

A.     APPELLANTS'    ATTACK  IGNORES   THE    EFFECT   WHICH   MUST 
BE  GIVEN  THE  WORDS  "AS  A  REWARD  FOR  MANAGEMENT". 

Appellants  first  argue  that  since  the  managing  officers 
were  to  receive  the  stock  **as  a  reward  for  management 
and  the  successful  rehabilitation  of  the  company's  af- 
fairs", the  word  *^and"  must  be  considered  to  have  been 


Fed.  Rules  Civ.  Proc,  Rule  52  (a)  ; 

Cherry-Burrell   Co.    v.    Thatcher    (9th    C.C.A.,   1939),    107 

F.  f2d)   65,  69; 
Bolander  v.  Godsil   (9th  C.C.A.,   1940),  116  F.    (2d)   437: 
Luzier's,  Inc.  v.  Nee  (8th  C.C.A.,  1939),  106  F.  (2d)   130, 

135. 
i28Tr.  p.  187. 
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used  conjunctively  and  not  disjunctively.  They  ignore  the 
element  of  *^ reward  for  management"  and  also  the  un- 
controverted  testimony  and  findings  that  the  stock,  as  well 
as  the  cash,  was  distributed  to  the  managing  officers  partly 
as  a  reward  for  their  successful  management. 

Appellants  contend  that  the  board  of  directors  was  em- 
powered to  distribute  this  stock  only  upon  the  successful 
rehabilitation  of  the  company's  affairs.  This  contention 
fails  to  give  anj^  effect  to  the  provision  in  the  plan,  that 
the  board,  in  its  sole  discretion,  was  entitled  to  give  the 
stock  to  the  managing  officers  ^*as  a  reward  for  manage- 
ment" as  well  as  for  *'the  successful  rehabilitation  of  the 
company's  affairs."  Assuming  for  the  purpose  of  argu- 
ment that  there  is  doubt  whether  the  corporation  was  suc- 
cessfully rehabilitated — although  the  evidence  plainly 
shows  its  rehabilitation — the  language  of  the  plan  plainly 
entitles  the  directors  to  distribute  the  stock  to  the  man- 
aging officers  **as  a  reward  for  management."  To  de- 
termine otherwise  would  be  to  fail  to  give  any  effect  to 
these  words  in  the  plan. 

The  meaning  of  the  word  ^*and"  depends  upon  the 
intention  of  the  parties  demonstrated  by  the  whole  instru- 
ment. In  numerous  cases  the  word  **and"  has  been  con- 
strued as  disjunctive  in  order  to  accomplish  this  intent.^-'* 


^^njnited  States  v.  Fisk  (1865),  3  Wall.  445,  447; 

Northern   Commercial   Co.   v.   United   States    (9th   C.C.A., 

1914),  217  Fed.  33,  36; 
Manson  i\  Dayton   (8th  CCA,  1907),  153  Fed.  258,  269; 
Brown  v.  Grand  Rapids  Parlor  Furniture  Co.  (6th  CCA., 

1893),  58  Fed.  286,  291; 
H   Laughlin  E.  Corp.  v.  J.  W.  Leavitt  d-  Co.   (193-1),  116 

Cal.  App.  197,  201,  2  P. (2d)  511; 
Abbey    v.  Board  of  Directors    (1922),   58   Cal.   App.   757, 

760,  209  Pae.  709. 
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It  is  clear  that  the  intention  of  the  parties  here  de- 
mands a  disjunctive  construction.  At  the  outset,  when  the 
plan  of  reorganization  was  being  voted  upon,  appellants 
characterized  the  plan  as  giving  the  board  of  directors  the 
power  *Ho  give  [the  stock]  away  at  any  stage  that  they 
want  to,"^^^  and  that  *Hhere  is  no  condition  upon  which 
these  people  are  to  get  this  stock,  at  what  stage  of  the 
game."^^^  All  of  the  interested  parties  acquiesced  in  this 
statement  and  it  was  the  plain  intention  of  all.  The  special 
master  epitomized  the  plain  intent  of  the  plan  as  fol- 
lows r^^^ 

**The  Master.  Why  cannot  the  Court  apj^rove  the 
use  of  it  for  the  purpose  of  procuring  a  competent 
management  and  paying  the  managers,  instead  of  the 
money,  paying  them  by  delivering  stock  to  themT' 

Appellants  cannot  deny  that  the  stock  did  **  reward 
management,"  and  this  is  a  complete  answer  to  the  con- 
tention that  the  stock  was  not  properly  distributed.  The 
words  '*as  a  reward  for  management"  were  intended  to 
be  given  effect — otherwise  they  would  not  have  been  used. 
Thus  it  is  clear  that  the  word  ^^and"  was  used  disjunc- 
tively, and  that  the  stock  was  properly  used  for  the 
reward  of  management. 

B.  APPELLANTS'  ATTACK  IGNORES  THE  PLAIN  MEANING  OF 
THE  PLAN  WITH  RESPECT  TO  "SUCCESSFUL  REHABILITA- 
TION". 

But  to  go  further.  Let  us  assume,  for  the  purpose  of 
argument  only,  that  appellants'  contention  is  correct  and 
that  the  distribution  of  the  stock  should  have  been  judged 


i30Tr.  pp.  452 ;  698. 
i3iTr.  pp.459;699. 
i32Tr.pp.460;700, 
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solely  by  the  fact  of  ^* successful  rehabilitation."    Appel- 
lants make  two  arguments  in  this  connection : 

(1)  That  the  determination  of  the  faet  of  '*  suc- 
cessful rehabilitation"  was  not  in  the  discretion  of  the 
board  of  directors  ;^^^  or 

(2)  If  it  was,  then  the  board's  determination  of 
that  fact  was  a  **  gross  abuse  of  discretion.  "^^^ 

(1)  The  board  of  directors  had  discretion  to  determine  whether 
the  corporation's  affairs  were  successfully  rehabilitated. 

With  respect  to  appellants'  contention  that  the  board 
of  directors  had  no  discretion  to  determine  whether  or  not 
the  company  had  been  successfully  rehabilitated,  it  is 
sufficient  to  refer  to  the  understanding  of  the  parties  when 
the  plan  of  reorganization  was  under  consideration  and 
adopted.  Appellants  then  stated  that  under  the  terms  of 
the  plan  of  reorganization  the  board  of  directors  had 
complete  discretion  as  to  when  the  stock  should  be  dis- 
tributed. This  construction  was  acquiesced  in  by  all  of  the 
parties  participating  in  the  deliberations.  The  intention 
of  the  parties  and  the  court  when  the  plan  was  adopted 
and  approved  is  the  controlling  intention,  and  that  inten- 
tion was  clear.  Appellants  stated  with  respect  to  the  pro- 
visions of  the  plan  regarding  the  stock  to  be  held  by  the 
board  of  directors  for  distribution :^^^ 

^*  Furthermore,  they  say  to  give  it  to  the  Board  of 
Directors  to  give  away  as  they  please  for  the  success- 
ful rehabilitation  of  the  company's  affairs.  All  right, 
what  does  that  mean?  I  asked  Mr.  Pedder,  who  is 
attorney  here,  I  said  'Does  that  mean  when  it  is  on 
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a  dividend  pa^dng  basis?  Does  that  mean  when  the 
debts  are  paid?  Is  that  a  condition?'  He  .said  *0h  no, 

that  is  to  give  away  at  any  sta^e  that  they  want  to.' 

*  «  # 77 

Appellants  further  stated  :^^^ 

**You  do  not  modify  the  right  of  stockholders  by 
taking  out  of  their  pockets  and  putting  into  the 
pockets  of  anybody  else.  Furthermore,  there  is  no 
condition  upon  which  these  people  are  to  get  this 
stock,  at  what  stage  of  the  g"anie.*' 

Again,  in  the  proceedings  before  the  special  master  the 
following  discussion  was  had:^^' 

**The  Master.  In  a  matter  of  this  kind  has  the 
Bankruptcy  Court  authority  in  response  to  a  plan 
of  this  kind  that  is  consented  to  by  a  sufficient  num- 
ber of  stockholders,  to  wipe  out  some  of  the  stock  f 
I  am  speaking  of  coixunon  stock  certificates.  We  have 
the  right  to  do  that. 

Mr.  Byrne  [one  of  appellants'  attorneys] :  To  make 
them  surrender? 

The  Master.     Yes  cancel  it. 

Mr.  Byrne.  I  am  rather  inclined  to  think  it  could 
be  cancelled. 

The  Master.  Why  cannot  the  Court  approve  the 
use  of  it  for  the  purpose  of  securing  a  competent  man- 
agement and  paying  the  managers — instead  of  the 
money  paying  them  by  delivering  stock  to  them?'' 

And,  in  the  certificate  and  report  of  the  successor  spe- 
cial master,  the  effect  and  intent  of  the  plan  was  thus  ex- 
pressed, at  the  end  of  the  master's  opinion  and  report i^^'* 
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**The  herein  proposed  plan  in  effect  says  to  the 
stockholders,  *Your  stock  at  the  present  time  is  worth- 
less; this  you  concede  when  you  admit  the  corpora- 
tion is  insolvent.  Turn  in  all  your  stock.  If  at  the 
end  of  five  years  the  pa^anent  in  full  of  the  extended 
obligations  has  been  accomplished,  fifty  per  cent 
(50%)  of  that  stock  will  be  returned  to  you,  the  other 
fifty  per  cent  (50%)  is  to  be  held  free  and  clear  of 
any  claim,  right,  title  or  interest  of  yours.  This  latter 
portion  of  your  stock,  in  its  sole  discretion,  the  Board 
of  Directors  will  distribute,  either  in  whole  or  in  part, 
to  the  managing  officers  thereof  as  a  reward  for 
management  and  the  successful  rehabilitation  of  the 
company's  affairs.'  Bluntly  put  the  proposition  to 
the  stockholders  is  this:  You  have  nothing  now  ex- 
cept some  worthless  stock.  Surrender  it.  Perhaps  at 
the  end  of  five  years,  if  things  go  as  planned,  you 
will  get  back  one-half  thereof  and  it  may  be  of  some 
value.  It  also  may  be  that  the  other  half  of  your 
stock,  at  that  time  may  be  of  like  value,  but  in  the 
meantime  has  been  placed  in  hands  other  than  yours 
for  a  consideration,  however. 

Such  being  the  case,  there  is  nothing  strange  or 
inequitable  about  such  a  set-up;  it  is  not  a  case  of 
taking  from  Peter  to  pay  Paul.  All  it  amounts  to  is 
a  practical  way  of  putting  into  effect  the  ancient 
maxim  <*  *  *  the  labourer  is  worthy  of  his  hire.'  " 

This  report  and  conclusion  was  adopted  and  confirmed  by 
the  district  court  in  its  order  confirming  the  plan  of  re- 
organization.^^® 


130 And  this  same  intention  and  construction  is  manifevSted  in 
the  written  arguments  of  appellants'  counsel  and  others  with 
respect  to  the  plan.  Tr.  pp.  883-912,  particularly  Tr.  pp.  889, 
908-909. 
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Thus  it  was  fully  understood  by  all  parties  that  the 
directors  should  have  complete  discretion  and  could  dis- 
tribute the  stock  **at  any  stage  that  they  wanted  to." 
After  all,  the  plan  of  reorganization  provides  that  the 
distribution  by  the  board  shall  be  ^*in  its  sole  discretion" 
and  we  submit  that  that  means  what  it  says,  and  is  not 
limited  to  a  mere  determination  of  the  amount  of  stock 
that  should  be  distributed,  as  appellants  now  contend, 
without  any  discretion  as  to  whether  management  was  be- 
ing rewarded  or  the  company's  affairs  had  been  success- 
fully rehabilitated. 

(2)  The  corporation's  afifairs  were,  in  fact,  "successfully  re- 
habilitated;" and  the  corporation's  board  of  directors 
properly  so  found. 

But,  say  appellants,  if  this  be  true  then  the  board  of 
directors  was,  in  view  of  the  facts,  guilty  of  a  **  gross 
abuse  of  discretion"  in  determining  that  the  affairs  of 
the  company  were  successfully  rehabilitated. ^^^  And  what 
is  appellants'  justification  for  this  contention?  Merely 
their  uncorroborated  and  unusual  theory  that  it  was  the 
intent  of  the  plan  of  reorganization  to  insure  the  con- 
tinued life  of  the  corporation  as  a  going  business  for  the 
benefit  of  the  existing  stockholders  (who  then  had  no 
equity ),^'*^  and  their  further  theory,  equally  indefensible, 
that  under  the  terms  of  the  plan  of  reorganization  the 
company  could  not  be  said  to  be  '^successfully  rehabili- 
tated" until  all  of  the  obligations  covered  by  the  plan — 
$569,969.72  in  principal  amount,  plus  the  interest  thereon — 
had  been  paid  in  full  out  of  earnings  of  the  corporation 
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derived  from  the   operation   of  its   business   as   a  going 

concern. ^^-  These  theories  simply  invite  this  court  to 
substitute  appellants'  tortured  definition  of  the  term 
** successful  rehabilitation"  for  the  definition  given  to 
that  term  by  the  district  court  which  was  familiar  with 
all  the  facts   surrounding   its  use  in  its   own   plan   and 

decree,  and  to  substitute  its  determination  of   facts  for 

the  facts  found  from  the  evidence  by  the  district  court. 

When  the  plan  of  reorganization  was  adopted  the  com- 
pany was  insolvent — according  to  appellants'  own  attor- 
neys, **  absolutely  busted.  "^"^^  The  stockholders,  including 
appellants,  had  no  interests  to  be  preserved  or  protected. 
The  creditors  determined  to  keep  the  corporation  going. 
The  reason  for  the  continuance  of  the  corporation's  busi- 
ness was  the  usual  reason — as  the  trustee  advised  the 
chief  creditor:^** 

a*  *  *  -j^^  thought  a  better  liquidation  could  be  ac- 
complished if  the  business  could  be  continued  to  op- 
erate for  a  trial  period  of  a  year  or  two,  he  thought 
that  there  was  a  possibility  that  it  did  have  a  going 
concern  value,  and  if  it  did  and  there  was  an  op- 
portunity to  sell  it,  that  could  be  presented  to  the 
court." 

To  say  that  the  corporation  was  not  solvent  and  its 
atTairs  ''rehabilitated"  until  it  had  paid  out  of  earnings 
every  penny  of  its  $569,969.72  of  receivership  obligations, 
plus  interest,  is  neither  good  business  nor  good  sense.  If 
that  were  the  test  of  ''rehabilitation"  or  solvency  then 
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there  is  hardly  a  corporation  existing  today  which  could 
qualify,  since  virtually  all  have  outstanding  obligations. 

Nor  are  the  definitions  of  ** rehabilitation"  cited  by  ap- 
pellants consistent  with  their  contention. ^^"^     The  defini- 
tion from  Webster^ s  New  International  Dictionary,  Sec- 
ond Edition,  Unabridged,  certainly  does  not  support  ap- 
pellants' contention  since  it  defines  rehabilitation  as  being 
merely   a   restoration   to    a   former    state   of   **  solvency, 
efficiency,  or  the  like."   As  we  shall  show,  the  corporation 
had  a  net  worth  at  the  time  of  the  distribution  of  stock 
of  $335,825.33,  and  was  thus  plainly  solvent.    The  case  of 
New  York  Title  d  Mortgage  Co.  v.  Friedman,  cited  by 
appellants,  with  emphasis,  is  not  apposite  because  that 
case  involved  the  definition  of  **  rehabilitation "  as  that 
term  is  specially  used  in  the  New  York  Insurance  Law, 
and  in,  In  re  Title  d  Mortgage  Guarantee  Co.  (1934),  274 
N.Y.S.  270,  it  was  shown  that  such  definition  was  peculiar 
under  the  New  York  law.    And  in  any  event,  both  of  these 
cases  hold  only  that  rehabilitation  is  in  essence  restora- 
tion to  solvency. 

The  case  of  In  re  Coleman,  cited  by  appellants,  arose 
under  Section  75  of  the  Bankruptcy  Act.  In  another  case 
construing  this  same  section  appellants'  contention  was 
expressly  repudiated,  and  the  court  held  that  rehabilita- 
tion under  the  Bankruptcy  Act  does  not  necessarily  mean 
payment  of  debts  in  full.     In  re  Anderson,  22  F.  Supp. 

928,  at  932,  the  court  stated : 

**To  rehabilitate  does  not  necessarily  imply  an 
ability  to  pay  in  full  one's  entire  debt  structure  *  *  * 
The  farmer  is  in  bankruptcy  and  the  liens  are  worth 
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no  more  than  the  value  of  the  property  to  which  they 
apply.  Therefore,  in  interpreting  the  act  one  should 
not  conclude  that  the  farmer  must  be  able  to  demon- 
strate to  a  certainty  his  ability  to  pay  the  liens  in 
full  during  the  three-year  period  in  order  to  obtain 
the  stay  of  proceedings." 

It  is  plain  that  the  affairs  of  the  corporation  were  re- 
habilitated at  the  time  the  stock  was  distributed  by 
the  board  of  directors.  Indeed,  the  corporation  was  suc- 
cessfully rehabilitated  well  before  the  sale  of  its  Sunny- 
vale plant;  it  was  solvent  and  its  stock  had  a  real  sub- 
stantial value  as  early  as  1939.^*^ 

There  is  no  conflict  in  the  evidence  in  this  regard.  In 
major  outline  the  evidence  shows  that: 

(1)  Whereas  the  company  had  a  net  worth  of 
mmus  $61,787.36  at  the  time  the  plan  was  adopted,  it 
had  a  net  worth  of  $142,862.27  at  the  end  of  1939,  of 
$206,330.87  before  the  sale  of  its  plant  in  1940,  and 
of  $335,825.33  following  the  sale  and  at  the  time  that 
the  stock  was  distributed;^*^ 

(2)  Whereas  during  the  twenty  months  prior  to 
reorganization  the  company  had  lost  some  $183,- 
000.00,^*^  it  had  under  the  reorganization  management 
a  net  income  of  more  than  $229,730.73.^^^  And  what 
is  more,  prior  to  reorganization  no  adequate  reserves 
for  depreciation,  etc.,  had  been  taken,^^^  whereas  the 
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net  income  figures  following  reorganization  are  taken 
only  after  full  deductions  for  depreciation  and  in- 
terest ;^^2 

(3)  Whereas  the  company  had,  immediately  fol- 
lowing reorganization,  outstanding  obligations  of 
$569,969.72,  the  corporation  had  by  the  time  of  sale, 
under  its  reorganization  management,  paid  off  more 
than  50%,  or  more  than  $300,000.00  upon  its  said 
debts,  over  and  above  all  operating  charges,  includ- 
ing proper  depreciation  ;^^^  and  had  adequate  current 
assets  to  meet  the  balance. ^^^  Appellants'  attempted 
point  that  these  current  assets  were  not  all  in  cash 
until  after  the  sale  is  meaningless; 

(4)  Whereas  the  physical  plant  and  properties  of 
the  corporation  were,  at  the  time  of  reorganization, 
in  a  ** deplorable  condition'',  they  had,  by  the  time 
that  the  stock  was  distributed,  been  brought  back  by 
the  reorganization  management,  out  of  operating 
revenues,  to  a  state  of  normal  operating  efficiency  ;^^^ 
and 

(5)  Whereas  the  corporation  was  at  the  time  of 
reorganization  disorganized  and  of  no  particular  value 
as  going  concern,  it  had  by  the  time  that  the  stock 
was  distributed,  been  ^^ brought  back"  by  the  reor- 
ganization management  to  a  point  where  the  corpora- 
tion had  value  as  a  going  concern,  and  was  attractive 
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enough  to  interest  an  outside  purchaser  willing  to 
purchase  it  at  a  profit  to  the  corporation  of  some 
$131,000.00.i5« 

In  other  words,  the  corporation  which  was  insolvent  and 
absolutely  busted''  at  the  time  of  reorganization  had, 
by  the  efforts  of  the  reorganization  management,  been 
brought  back  and  rehabilitated  to  a  point  where  it  was 
solvent  to  the  extent  of  several  hundred  thousand  dollars ; 
and  its  stock  which  was  worthless  at  the  time  of  reorgani- 
zation had  acquired  a  substantial  value.  This  is  the  plainest 
possible  shomng  that  the  company  was  restored  to  sol- 
vency and  as  a  going  concern  and  had  acquired  a  real  net 
worth,  and  hence  the  plainest  possible  showing  that  it 
had  been  successfully  rehabilitated. 

After  all,  the  directors  of  the  company  were  the  persons 
most  familiar  with  its  affairs.  Not  only  is  there  a  normal 
presumption  as  to  the  propriety  of  their  action,  but  the 
evidence  so  wholeheartedly  supported  their  action  that 
there  was  no  reason  for  the  district  court  to  substitute 
its  judgment,  and  on  the  facts  it  could  only  concur  with 
the  judgment  of  the  board  of  directors.  The  evidence  of 
this  restoration  to  solvency  by  the  reorganization  man- 
agement of  the  corporation  is  uncontradicted. 

Appellants'  only  attempted  answer  is  a  veiled  criticism 
of  the  sale  of  the  Sunnyvale  plant  by  the  corporation.  Yet 
there  is  not  the  slightest  suggestion  by  appellants  that  the 
sale  was  not  properly  made  and  that  it  was  not  advan- 
tageous to  the  corporation  in  that  it  resulted  in  a  profit 
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of  some  $131,000.00  to  the  corporation.  The  sale  was  not 
attacked  in  the  pleadings;  was  not  an  issue;  and  was  not 
attacked  by  evidence  adduced  at  the  trial. 

C.     A  WORD  AS  TO   THE  EQUITIES. 

As  we  have  heretofore  pointed  out,  the  purpose  of  re- 
organization under  Section  77B  of  the  Bankruptcy  Act 
has  repeatedly  been  held  to  be  the  promotion  of  a 
better  realization  of  the  claims  of  creditors  than  would 
occur  through  immediate  liquidation,  with  due  regard  to 
the  superiority  of  such  claims  over  the  rights,  if  any,  of 
stockholders.  In  this  case,  since  the  corporation  was  con- 
fessedly insolvent  at  the  time  of  reorganization,  the  old 
stockholders  had  no  rights  to  be  protected,  and  anything 
that  they  got  out  of  the  reorganization  was  a  sheer  *^  wind- 
fall" to  them. 

Here  the  reorganization  management  was  so  successful 
that  not  only  were  the  creditors  of  the  insolvent  corpora- 
tion paid  their  scaled-down  claims  in  full — and  this  could 
not  have  been  done  at  the  time  of  reorganization — but  the 
old  stockholders,  whose  stock  was  worthless,  have  received 
$45.00  a  share  upon  their  stock,  with  the  prospect  of  re- 
ceiving a  still  further  final  liquidating  dividend. 

The  old  stockholders  would  not  have  received  this  large 
liquidating  dividend  had  it  not  been  for  the  fact  that  in 
the  plan  of  reorganization  the  creditors  voluntarily  scaled 
down  their  claims  against  the  corporation  by  $76,401.00, 
and  further  scaled  down  the  interest  thereon — and  these 
are  the  same  creditors  whom  appellants  now  condemn  foi- 
their  action  in  compensating  the  management  for  making 
pa}Tnent  to  the  creditors  and  stockholders  possible. 


In  addition,  both  of  the  appellants  have  accepted  all  of 
the  benefits  of  the  plan  of  reorganization,  the  benefits  of 
the  decree  of  the  district  court  confirming  it,  and  the 
benefits  of  the  successful  reorganization  management  pur- 
suant thereto.  Neither  of  appellants  objected  to  the  sale 
of  the  corporation's  plant  at  a  profit  of  $131,000.00,  and 
both  of  the  appellants  promptly  collected  their  $29,367.00 
share  of  the  first  liquidating  dividend.  Ha^^ing  accepted 
these  benefits  of  the  plan  and  its  operation,  appellants  are 
estopped  to  deny  and  should  be  compelled  to  submit  to  its 
conditions  and  the  conditions  of  the  decree  enforcing  it. 

Smith  V.  Missouri  Pac.  R.  Co.  (8th  C.C.A.,  1920), 
266  Fed.  653. 

In  that  case  the  court  said,  page  657 : 

^'As  the  appellant  claims  to  have  a  right  of  action 
against  the  appellee  by  virtue  of  the  foreclosure  de- 
cree solely,  she  cannot  accept  the  benefits  of  that 
decree,  without  submitting  to  the  conditions,  upon 
which  this  privilege  is  granted,  the  right  of  the  court, 
which  rendered  the  decree,  to  determine  the  liability 
of  the  receiver,  to  the  exclusion  of  every  other  tri- 
bunal.'^ 

D.  APPELLANTS  REALLY  ASK  THIS  COURT  TO  ABROGATE  THE 
TERMS  or  THE  PLAN  OF  REORGANIZATION  UNDER  WHICH 
ALL  PARTIES  HAVE  ACTED. 

What  do  appellants  really  seek '?  They  seek  the  complete 
nullification  of  the  plan  of  reorganization.  Under  the  plan 
of  reorganization  the  creditors  gave  up  approximately 
$76,401.00  of  bona  fide  claims  against  the  corporation  and 
scaled  down  the  interest  upon  the  balance  of  their  claims 
upon  condition  that  the  stockholders  should  give  up  and 
contribute  50%  of  their  ownership  and  stock  and  upon  the 
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further  express  condition  that  provision  should  be  made 
for  the  compensation  of  a  competent  management.  If  ap- 
pellants are  now  given  what  they  seek — the  cancellation 
of  that  50%  so  given  up — the  old  stockholders  will  then 
again  own  100%  of  the  outstanding  stock  of  the  corpora- 
tion; will  have  squeezed  approximately  $100,000.00  in 
principal  and  interest  out  of  their  creditors  in  the  process ; 
will  have  deprived  the  management  of  compensation 
agreed  upon  and  earned ;  and  will  have  completely  nullified 
and  abrogated  the  plan  of  reorganization.  In  other  words, 
the  old  stockholders,  whose  stock  was  junior  and  worth- 
less, will  have  everything  they  ever  had,  and  more — at  the 
expense  of  the  creditors  and  the  reorganization  manage- 
ment who  gave  the  stock  every  particle  of  value  it  acquired 
and  has.  This,  we  submit,  is  not  only  unsupported  by  the 
evidence  and  the  plan  of  reorganization  but  is  inequitable 
in  the  extreme. 

We  submit  that  there  is  no  uncertainty  in  the  paragraph 
regarding  the  distribution  of  stock  to  management,  and 
that  the  board  of  directors  properly  distributed  the  stock. 
If,  however,  it  might  be  said  that  there  is  any  ambiguity 
in  this  regard,  then  we  submit  that  the  proper  court  to 
clarify  such  uncertainty  and  define  **  successful  rehabili- 
tation" was  the  district  court  which  was  familiar  with 
all  the  facts  surrounding  the  use  of  that  term  in  its  plan 
of  reorganization  and  decree.  In  view  of  the  abundant 
evidence  supporting  its  judgment,  we  submit  that  the  dis- 
trict court's  determination  is  proper  and  conclusive. 
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V. 

THE  INJUNCTIVE  RELIEF  GRANTED  BY  THE  DISTRICT  COURT 
IS  RESPONSIVE  TO  THE  ISSUES. 

Appellants  complain  that  the  issues  raised  in  the  con- 
solidated pleadings  were  so  limited  that  the  district  court 
could  only  deal  A\ith  and  enjoin  actions  relating  to  the 
distribution  of  stock  to  the  corporation's  managing  of- 
ficers, and  that  appellants  should  now  be  free  to  prosecute 
actions  in  the  state  court  ^^  involving  the  propriety  of 
bonus  and  cash  payments''  to  said  officers.  There  is  no 
merit  in  this  contention. 

A.     THE  DISTRICT  COURT'S  INJUNCTION  IS  RESPONSIVE  TO  THE 
ISSUES  RAISED  BY  THE  PLEADINGS. 

(1)  Under  the  pleadings,  all  of  the  compensation  of  the  cor- 
poration's officers,  both  stock  and  cash,  was  in  issue. 

It  is  not  true,  as  appellants  say,  that  the  consolidated 
causes  *Meal  solely  and  exclusively  with  the  propriety  of 
the  distribution  to  appellees  Bassick,  Hyland,  and  Levit 
*  *  *  of  2212-yo  shares  of  Hendy  stock,  "i-  On  the  con- 
trary, all  of  appellees'  compensation,  whether  by  way  of 
stock  or  cash  distribution,  was  in  issue. 

The  complaint  of  appellant  Shores  expressly  alleges 
that : 

^^From  on  or  about  March  26,  1936,  and  continu- 
ously thereafter  up  to  on  or  about  November  15,  1940, 
the  above  named  defendants  Bassick,  Hyland,  Levit, 
First  Doe.  Second  Doe,  and  Third  Doe  were  employees 
of  Hendy  Co..  and  as  such  were,  during  said  period, 
fully  compensated  for  services  rendered  to  said  cor- 
poration; *  *  *"^^'' 


i'^' Appellants'  Brief  p.  63. 
i58Tr.  p.  4. 
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This  allegation  was  put  in  issue  by  appellees'  denial. ^'^^ 
Similarly,  in  the  other  of  the  consolidated  causes,  the 
reorganization  proceedings,  appellees'  petition  x)leads  that 
the  compensation  of  appellees  Bassick,  Hyland,  and  Levit 
was  only  partial,  and  was  supplemented  by  the  subsequent 
distributions  referred  to  in  the  evidence. ^^^  These  allega- 
tions were  put  in  issue  by  appellants'  denial.^^^ 

(2)  Proof  and  judgment  with  respect  to  cash  distributions  were 
necessary  to  the  court's  determination  of  the  propriety  of 
the  stock  distribution. 

Moreover,  before  the  district  court  could  determine 
whether  the  stock  was  properly  distributed  to  the  manag- 
ing officers,  it  had  first  to  determine  what  cash  distribu- 
tions had  been  made.  The  propriety  of  the  ^^  reward  to 
management"  by  cash  was  thus  an  integral  part  of  the 
court's  determination  of  the  propriety  of  the  stock  distri- 
bution. Indeed,  both  appellants  and  appellees  introduced 
studies  purporting  to  showing  the  cumulative  result  of 
both  cash  and  stock  distributions — considered  together  and 
as  an  integrated  reward  to  management. ^^^ 

B.  EVEN  WERE  THE  DISTRICT  COURT'S  INJUNCTION  NOT  RE- 
SPONSIVE TO  THE  ISSUES  RAISED  BY  THE  PLEADINGS,  IT 
IS  NEVERTHELESS  RESPONSIVE  TO  ISSUES  RAISED  DURING 
THE  COURSE  OF  TRIAL. 

Even  assuming  that  the  question  of  cash  distributions 
was  not  raised  by  the  pleadings — which  it  plainly  is — it  is 
clear  that  the  question  of  the  cash  distributions  was  ex- 
pressly raised  by  appellants  during  the  trial,  and,  thus. 


i''»5>Tr.  p.  52. 

i««Tr.  Dp.  238-244. 

i«iTr.  pp.  376-378. 

i«2Resp.  Ex.  No.  J;  Plff.  Ex.  No.  5. 
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upon  an  entirely  separate  ground,  the  determination  and 
judgment  of  the  court  with  respect  thereto  was  proper. 
Appellants  opened  up  the  question  of  the  salaries,  bonuses, 
and  cash  paid  by  the  corporation  to  its  managing  officers. 
These  matters  were  exhaustively  gone  into  in  appellants' 
interrogatories  and  appellees'  answers  thereto.  These  were 
read  into  evidence  by  appellants. ^^^  Appellants'  attorneys 
repeatedly  referred  to  the  cash  distributions  in  their 
opening  statement,  and  offered  and  elicited  evidence  in 
this  regard.  It  is  true  that  at  the  outset  appellees'  at- 
torneys objected  to  such  evidence,  but  the  objection  was 
overruled,^^^  and  thereafter,  without  objection,  appellants 
developed,  by  stipulation^^^  and  othei^se,  all  of  the 
salaries,  bonuses,  and  cash  distributions  made  to  the  man- 
aging officers. 

Appellants  now  say  that  these  facts  were  brought  out 
only  *^for  the  limited  purpose  of  showing  that  in  Decem- 
ber of  1940  the  Hendy  Co.  could  only  have  made  cash  dis- 
bursements *  *  *  by  resorting  to  the  proceeds  of  sale  of 
the  capital  assets  of  the  Company.  "^^^  But  there  is  no- 
where in  the  record  any  indication  of  this  limited  purpose. 
Without  any  limitation,  appellants  read  in  the  answers 
to  the  interrogatories  with  respect  to  the  cash  distribu- 
tions,^^^  stipulated  the  amounts  thereof,^^^  interrogated  the 
managing  officers  with  respect  thereto, ^^^  offered  no  ob- 
jection   to   cross-examination   and   further   inquiry  along 


i63Tr.  pp.  553-556 ;  62-64 ;  75-89. 
i64Tr.  pp.  550-553. 
iGHTr.  pp.  557-563. 
i««Appellaiits'  Brief  p.  68. 
i«7Tr.  pp.  553-556. 
^««Tr.  pp.  557-563. 
i69Tr.  pp.  557-563. 
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the  same  line,^'^  introduced  in  evidence  and  based  account- 
ing testimony  on  the  annual  reports  of  the  company 
setting  forth  the  details  regarding  such  cash  distribu- 
tions,^^^  and  introduced  exhibits  calculating  the  net  effect 
of  such  cash  distributions  considered  together  with  the 
stock  distributions.^"^- 

Thus,  apart  from  the  fact  that  the  relief  granted  by  the 
district  court  was  responsive  to  the  issues  raised  by  the 
pleadings,  the  injunction  was  clearly  responsive  to  the 
issues  framed  by  appellants  during  the  trial.  The  decree, 
therefore,  was  proper.^^^ 

The  scope  of  the  issues  is  not  to  be  judged  solely  by 
the  ^^ Shores''  complaint.  Injunctive  relief  was,  after  all, 
granted  in  response  to  appellees'  petitions, ^"^  which  pleaded 
the  inadequacy  of  the  compensation  of  the  corporation's 
managing  officers  and  prayed  generally  and  specially  for 
protection  of  the  corporation's  actions  in  carrying  out  the 
plan  of  reorganization. 


i^oTr.  pp.  578-579,  581-583,  627-630,  728,  733-735,  826,  833-835. 
i^iTr.  pp.  709-710,  712,  817-825,  705. 

i72pifp.   Ex.  Nos.  3,  3A,   3B,   3C,   3D,   3E,  and  3F ;   Tr.   pp. 
634-649. 

^'^Sckmidt  v.  United  States  (8th  CCA.  1933),  63  F.  (2d)  390, 
392; 
Stewart  v.  Crowley  (1931),  213  Cal.  694,  699-700;  3  P.(2d) 

562 ; 
Starkweather  v.  Eddy   (1927),  87  Cal.  App.  92,  98;  261  P. 
763. 
i74Tr.  pp.  233-249. 
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CONCLUSION, 

We  submit  that  the  diistrict  court  was  clearly  the  proper 
tribunal,  both  in  law  and  in  logic,  to  interpret,  effectuate, 
and  protect  its  own  decree  and  plan  of  reorganization; 
and  that  its  judgment  is  supported  by  the  evidence.  The 
judgment  is  particularly  compelling  in  this  case  because 
it  w^as  rendered  by  the  same  judge.  Honorable  A.  F.  St. 
Sure,  before  whom  the  reorganization  proceedings  were 
had,  and  by  whom  the  decree  and  plan  in  question  were 
made.  The  judgment  should  be  affirmed. 

Dated,  San  Francisco,  California, 
September  28, 1942. 

Respectfully  submitted, 

Marshall  P.  jMadison, 
Francis  R.  Kirkham, 
Gerald  S.  Levin, 
Stanley  Pedder, 
Kenneth  Ferguson, 
Percy  V.  Long, 
Bert  W.  Levit, 
William  H.  Levit, 

Attorneys  for  Appellees. 

PiLLSBURY,  Madison  &  Sutro, 
Long  &  Levit, 
Of  Co  WIS  el. 


v^ 


No.  10,085 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit   ^. 


"'N 


Gladys  M.  Shores  and  Harold  M.  F. 

Behneman", 

Appellants, 


vs. 

Hendy  Realization  Co.  (a  corpora- 
tion) (formerly  the  Joshua  Hendy 
Iron  Works),  A.  J.  Mayman,  C.  B. 
Moores,  E.  Price,  A.  E.  Webber  and 
W.  R.  Bassick,  individually  and  as 
the  Directors  of  Hendy  Realization 
Co.,  Elmer  M.  Hyland  and  Morris 

Levit, 

Appellees. 


> 


APPELLANTS'  REPLY  BRIEF. 


Byrne,  Lamson  &  Jordan, 
Paul  S.  Jordan, 

Buss  Building,  San  Francisco, 

Attorneys  for  Appellants, 


FILEI 

OCT  19194; 


Paul  p.  O'br 


Pbbnau- Walsh  Pbinting  Co.,  San  Fbancisco 


Subject  Index 


I.                                                 Page 
Reply  to  appellees'  contention  that  the  District  Court  had 
jurisdiction  over  the  subject  matter  of  these  consolidated 
proceedings    2 

1.  Jurisdiction  of  the  District  Court  over  the  subject 
matter  of  appellees'  petitions  of  February  19th  and 
March  11,  1941 3 

2.  Jurisdiction  of  the  DivStrict  Court  over  the  subject 
matter  of  the  Shores  and  Behneman  state  court  actions     17 

n. 

Reply  to  appellees'  contention  that  they  became  proper 
parties  to  the  Hendy  reorganization, proceeding  upon  the 
filing  of  their  petitions  of  February  19th  and  March  11, 
1941  19 

m. 

Answer  to  , appellees'  contention  that  the  judgment  of  the 
District  Court  was  proper  on  the  merits 22 

IV. 

Appellants'  reply  to  appellees'  contention  that  the  District 
Court  properly  ^ssued  a  permanent  injunction  restraining 
appellants  from  hereafter  questioning  the  propriety  of 
the  cash  bonus  payments  made  to  appellees  Bassick, 
Hyland  and  Levit  on  December  4,  1940 24 

Conclusion   26 


Table  of  Authorities  Cited 


Cases  Pages 

Adier  v.  Seaman,  266  Fed.  823 20 

'Argyle-Lakeshore  Bldg.  Corp.,  In, re,  98  Fed.   (2d)  372.  ..  .       11 

Corona  Radio  &  Television  Corp.,  In  re,  102  Fed.  (2d)  959        9 

Finger  Lakes  Land  Co.  Inc.,  In  re,  29  Fed.  Sup.  50 20 

Hermitage, Bldg.  Corp.,  In  re,  100  Fed.  (2d)  597 14, 15 

Local  Loan  Co.  v.  Hunt,  292  U.  S.  234 14, 15 

Metcalf  V.  Watertown,  128  U.  S.  586 18 

Omaha  Horse  Ry.  Co.  v.  Cable  Tramway  Co.,  33  Fed.  ,689, 
appeal  dismissed,  140  U.  S.  674 13 

Pope  V.  Louisville  Railway,  173  U.  S.  573 18 

Root  V.  Woolworth,  37  L.  Ed.  1123 12 

United  States,  etc.  v.  Douglas,  113  N.  C.  190,  18  S.  E.  202. .         5 

Codes  and  Statutes 
Bankruptcy  Act,  Section  77-B 11,  14, 18 

California  Civil  Code,  Section  403 15, 16 

28  U.  S.  C.  71 17 

28  U.  S.  C,  Sec.  391 21 

Miscellaneous 
Moore's  Federal  Procedure,  Vol.  2,  p.  2367 20 

Rules   of  Civil   Procedure   for  the   District  Courts   of  the 
United  States: 

Rule  24  20 

Rule  24,  subd.  (a) 21 

Rule  24,  subd.  (b) 21 

Rule  24,  subd.  (c) 20,  22 


No.  10,085 


IN   THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Gladys  M.  Shores  and  Harold  M.  F. 

Behneman, 

Appellants, 
vs. 

Hendy  Realization  Co.  (a  corpora- 
tion) (formerly  the  Joshua  Hendy 
Iron  Works),  A.  J.  Mayman,  C.  B. 
MooRES,  E.  Price,  A.  E.  Webber  and 
W.  R.  Bassick,  individually  and  as 
the  Directors  of  Hendy  Realization 
Co.,  Elmer  M.  Hyland  and  Morris 

Levit, 

Appellees. 


> 


APPELLANTS'  REPLY  BRIEF. 


The  major  contentions  advanced  by  appellees  in  this 
appeal  in  support  of  their  position  that  the  judgment 
of  the  District  Court  should  be  affirmed  may  be  sum- 
marized as  follows:  (1)  That  the  District  Court  had 
jurisdiction  over  the  subject  matter  of  these  consoli- 
dated proceedings;  (2)  that  the  individual  appellees 
became  proper  parties  to  the  Hendy  reorganization 
proceeding  upon  the  filing  of  their  petitions  of  Feb- 
ruary 19th  and  March  11,  1941;  (3)  that  the  judgment 


of  the  District  Court  was  proper  on  tlie  merits;  and 
(4)  that  the  District  Court  properly  issued  a  perma- 
nent injunction  restraining-  appellants  from  hereafter 
questioning  through  court  action  the  propriety  of  the 
cash  bonus  payments  made  by  the  Hendy  Co.  to  ap- 
pellees Bassick,  Hyland  and  Levit  on  December  4, 
1940. 

Appellants'  contentions  and  arguments  respecting 
the  above  matters  have  been  set  fortli  in  tlieir  opening- 
brief  and  will  not  be  repeated  here.  The  purpose  of 
this  brief  will  therefore  be  to  analyze  and  reply  to  the 
arguments  advanced  by  appellees  in  support  of  their 
contentions  outlined  above. 


I. 

REPLY  TO  APPELLEES'  CONTENTION  THAT  THE  DISTRICT 
COURT  HAD  JURISDICTION  OVER  THE  SUBJECT  MATTER 
OF  THESE  CONSOLIDATED  PROCEEDINGS. 

In  support  of  this  contention,  appellees  start  with 
the  premise  ^'that  there  is  complete  factual  identity 
between  the  subject  matter  (propriety  of  the  distribu- 
tions to  the  managing  officers)  of  appellees'  petitions 
in  the  district  court  and  appellants'  declaratory  relief 
actions  in  the  state  court"  (appellees'  biief,  p.  27). 
Appellants  agree  with  this  statement  insofar  as  it 
deals  with  the  propriety  of  the  stock  distrihiitio7is  to 
appellees  Bassick,  Hyland  and  Levit,  but  repudiate  it 
insofar  as  it  may  refer  to  the  cash  or  honiis  distribu- 
tions— this  for  reasons  hereafter  expressed  in  this 
brief. 


1.     Jurisdiction  of  the  District  Court  Over  the  Subject  Matter 
of  Appellees'  Petitions  of  February  19th  and  March  11,  1941. 

Appellees'  argument  that  the  District  Court,  sitting 
as  a  court  of  bankruptcy  in  the  original  Hendy  re- 
organization proceeding,  had  exclusive  jurisdiction 
over  the  question  of  propriety  of  the  stock  distribution 
to  appellees  Bassick,  Hyland  and  Levit  (the  subject 
matter  of  appellants'  two  State  Court  declaratory 
relief  actions)  seems  to  be  based  upon  the  following 
grounds : 

(a)  Because  the  District  Court  had  jurisdic- 
tion in  the  original  reorganization  proceeding 
resulting  in  the  Hendy  Plan  of  Reorganization; 

(b)  1'hat  the  Hendy  Co.  and  its  creditors  are 
affected  bv  these  State  Court  actions; 

(c)  That  the  District  Court  had  continuing, 
ancillary  or  supplemental  jurisdiction  to  enforce 
its  decrees  in  the  original  reorganization  pro- 
ceeding. 

It  will  be  remembered  that,  by  reason  of  appellees' 
petitions  of  February  19th  and  March  11,  1941,  fur- 
ther prosecution  of  appellants'  State  Court  actions 
has  been  permanently  enjoined.  The  propriety  of  this 
injunction,  of  course,  depends  upon  the  jurisdiction 
of  the  District  Court  over  the  subject  matter  of  those 
actions.  With  this  in  mind,  appellants  xeply  to  the 
three  points  enumerated  above  as  follows: 

(a)  The  jurisdiction  of  the  District  Couit  over  the 
original  Hendy  reorganization  proceeding  is  not  under 
attack  here.    Its  jurisdiction  over  a  controversy  aris- 


in  (J  out  of  the  Hendy  Plan  of  Reorganization  long 
after  the  same  was  consummated  and  carried  into 
effect,  and  long  after  the  reorganization  i)roceeding 
had  been  terminated  and  closed  by  a  final  decree,  is 
definitely  in  question.  Appellees'  argument  seems  to 
be  that  because  the  District  Court  approved  the  Hendy 
Plan  and  supervised  its  execution,  it  continued  to 
have  exclusive  jurisdiction  over  any  controversy  later 
arising  out  of  the  Plan  with  respect  to  rights  estab- 
lished thereby,  irrespective  of  the  nature  of  the  con- 
troversy or  other  jurisdictional  considerations,  and 
without  regard  to  the  fact  that  the  reorganization 
proceeding  had  been  terminated. 

The  absurdity  of  such  an  argument  is,  of  course, 
obvious,  and  it  is  misupported  by  any  citation  of 
authority  in  appellees'  brief.  If  extended  to  its  logical 
conclusion,  such  a  rule  of  jurisdiction  would  lead  to 
some  very  strange  results.  To  illustrate,  we  suggest 
the  following  example: 

A  debtor  in  reorganization  proceedings  gives 
new  notes  to  creditors  under  a  plan  which  pro- 
vides for  acceleration  of  maturity  in  the  event 
that  the  debtor  makes  a  net  profit  in  a  stated 
amount  in  any  year  during  the  five  years  follow- 
ing approval  of  the  plan.  ''Net  profit",  as  a  term, 
is  not  defined  in  the  plan.  The  plan  is  confirmed, 
the  notes  are  delivered,  and  a  final  decree  is  en- 
tered in  the  reorganization  proceedings,  without 
reservation  of  jurisdiction.  Three  years  later,  a 
note  holder  claims  that  debtor's  ''net  profit"  for 
the  prior  year  has  been  such  as  would  entitle  him 
to  immediate  payment  of  his  note.  This  is  denied 
by  the  debtor.   The  note  holder  then  wants  to  sue 


on  his  note.  May  he  bring  liis  action  in  a  State 
Court,  or  must  he  file  a  petition  in  the  old  reor- 
ganization proceedings?  If  the  latter,  how  could 
the  bankruptcy  court  render  a  judgment  which 
would  entitle  the  note  holder  to  his  money,  if  his 
contention  regarding  the  meaning  of  the  term 
^^net  profit"  is  correct? 

An  application  of  appellees'  reasoning  to  the  fore- 
going example  would  preclude  the  creditor  from  seek- 
ing to  protect  his  rights  in  the  State  Court,  and  would 
require  him  to  litigate  his  differences  with  the  debtor 
only  in  the  bankruptcy  court.  Appellees'  reasoning 
would  restrict  the  litigation  of  all  controversies  as  to 
property  rights  stemming  out  of  reorganization  pro- 
ceedings exclusively  to  the  bankruptcy  court,  irre- 
spective of  how  long  subsequent  to  the  formal  closing 
of  the  proceeding  the  controversy  might  arise,  and  ir- 
respective of  the  nature  of  the  controversy.  This  is  not 
the  law.  If  it  were,  rights  created  by  a  Federal  court 
judgment  could  never  be  made  the  subject  of  litiga- 
tion in  a  state  court  (United  States,  etc.  v.  Douglas, 
113  N.  C.  190,  18  S.  E.  202,  203). 

We  are  not  here  presented  with  a  case  where  appel- 
lants, by  their  State  Court  actions,  seek  to  upset,  ques- 
tion or  nullify  something  previously  determined  by 
order  of  the  District  Court.  The  sole  controversy  pre- 
sented by  these  consolidated  cases  deals  wdth  the 
propriety  of  the  stock  distribution  by  the  Hendy  Di- 
rectors to  appellees  Bassick,  Hyland  and  Levit  under 
the  circumstances  developed  by  the  evidence,  as  de- 
scribed in  appellants'  opening  brief.    This  was  con- 


ceded  by  appellees'  counsel  at  tlie  commencement  of 
the  trial  in  the  District  Court  (Tr.  pp.  525,  526).  A 
determination  of  this  controversy  depends  upon 
whether,  almost  five  years  after  the  Hendy  Plan  was 
confirmed,  the  affairs  of  that  company  had  been  sttc- 
cess fully  rehabilitated  within  the  meaning-  of  the 
Hendy  Plan.  This  is  a  question  of  fact  to  be  deter- 
mined in  the  light  of  circumstances  occurring  long 
subsequent  to  the  closing  of  the  Hendy  reorganiza- 
tion proceeding  on  January  27,  1937.  As  we  have 
previously  pointed  out,  the  Hendy  Plan  does  not 
afford,  and  no  order  of  the  District  Court  prescribes, 
a  definition  of  the  term  ^'successful  rehabilitation". 
No  circumstances  under  which  such  event  would  be 
deemed  to  have  been  accomplished  are  outlined  in  the 
Plan  or  in  any  order  of  the  District  Court.  In  other 
words,  this  is  not  a  case  where  appellants  are  seeking 
to  obstruct  or  interfere  with  any  previously  well  de- 
fined order  or  direction  of  the  District  Court,  and 
there  accordingly  exists  no  reason  why  the  question  in 
controversy  camiot  be  determined  in  the  State  Court, 
where  originally  presented.  Under  the  circumstances, 
the  State  Court  had  exclusive  jurisdiction  over  this 
controversy. 

(b)  Appellees  contend  that  the  Hendy  Co.  and  its 
creditors  are  interested  in  this  controversy  regarding 
the  propriety  of  the  stock  distribution  in  question. 
They  argue  that  appellants  are  ''seeking  to  vitiate  the 
plan  of  reorganization  by  squeezing  some  $100,000 
out  of  the  Hendy  creditors''  (appellees'  brief,  p.  34), 
and  add  there  that  the  ''purpose  of  reorganization 
proceedings  is  to  promote  a  better  realization  of  claims 


of   creditors    than    would    occur    through    immediate 
liquidation''. 

Let  us  examine  the  facts.  Under  the  Hendy  Plan, 
as  confirmed,  the  creditors  agreed  to  a  scaling  down 
of  their  claims  from  $644,732.27  to  $569,969.72  (Tr.  p. 
532).  Their  future  rights  under  the  Plan  were  thus 
established  within  well  defined  limits.  Following  the 
sale  of  the  Hendy  plant  at  Sunnyvale  on  November 
15,  1940,  the  $274,966.57  (Tr.  p.  628)  of  those  deferred 
obligations  then  remaining  unpaid  were  fully  satis- 
fied. At  this  point,  the  creditors  ceased  to  have  any 
further  interest  in  the  Hendy  Co.  or  its  Plan — they 
had  been  paid  in  full.  Regardless  of  what  happened 
to  the  Hendy  stock  in  controversy,  i.e.,  whether  it  was 
distributed  to  the  managing  officers  or  returned  to  the 
treasury  of  the  company,  the  Hendy  creditors  could 
expect  no  more  than  they  had  received.  Therefore,  to 
say  that  they  were  ^^ squeezed"  of  $100,000,  or  any 
other  sum,  is  to  distort  or  ignore  the  simple  and  un- 
controverted  facts.  The  Hendy  creditors  simply  are 
not  interested  in,  or  in  any  way  affected  by,  this  con- 
troversy. 

The  Hendy  Co.  can  in  no  way  be  adversely  att'ected 
by  appellants'  State  Court  declaratory  relief  actions. 
The  relief  therein  sought  is  exclusively  against  the 
individual  appellees.  The  corporation  was  joined 
merely  as  a  nominal  party  defendant,  these  actions  be- 
ing in  the  nature  of  stockholders'  representative  suits. 
The  subject  matter  of  the  controversy  presented  by 
those  actions  is  the  Hendy  stock  in  question — not 
property  of  the  Hendy  Co.   The  only  dispute  revolves 
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around  the  right  of  appellees  Bassiek,  ITyland  and 
Levit  to  retain  that  stock.  This  is  a  matter  of  con- 
cern to  the  appellee  Hendy  Directors,  inasmuch  as  the 
propriety  of  their  actions  in  distributing  the  stock  is 
in  question.  It  is  also  a  matter  of  concern  to  appellees 
Bassick,  Hyland  and  Le\at,  the  distributees  of  the 
stock,  for  their  right  to  future  liquidating  dividends 
to  be  declared  on  the  stock  is  dependent  upon  their 
right  to  retain  it.  The  old  Hendy  stockholders,  for 
whose  benefit  the  State  Court  actions  were  brought, 
are  also  vitally  interested,  for  the  disposition  of  future 
liquidating  dividends  is  at  stake.  Regardless  of  the 
outcome  of  this  litigation,  the  Hendy  Co.  will  suffer 
no  detriment,  one  way  or  the  other.  If  appellants  pre- 
vail, the  stock  in  question  will  merely  be  retired  to 
the  treasury. 

(c)  Appellees  argue  that  the  District  Court  had 
ancillary  jurisdiction  'Ho  enforce  its  decree  in  the 
reorganization  proceeding"  (appellees'  brief,  p.  37). 
In  this  connection,  we  assume  appellees  have  refer- 
ence to  the  decree  of  March  24,  1936,  confirming  the 
Hendy  Plan  and  directing  that  it  be  carried  into 
effect.  To  this  statement  they  might  well  have  added 
*^as  that  decree  is  interpreted  by  appellees'',  for  such 
w^ould  be  consistent  with  their  theory  of  jurisdiction 
in  these  consolidated  j)roceedings.  However,  the  answer 
to  this  argument  is  that  the  District  Court  in  its  final 
decree  entered  on  January  27,  1937,  found  that  the 
Hendy  Plan  had  by  that  date  been  ^' fully  executed, 
carried  out,  and  accomplished''  (see  Paragraph  11  of 
the  Final  Decree,  Tr.  p.  229).    In  other  words,  reor- 


ganization  liad  been  completed,  there  was  nothing  more 
to  be  done  which  required  court  supei^ision  or  direc- 
tion, and  the  reorganization  proceeding  was  accord- 
ingly, to  quote  the  final  decree,  ^  terminated  and 
closed;   *    *   *''  (Tr.  p.  231). 

To  bolster  their  argument  of  continuing  juris- 
diction, appellees  contend  (1)  that  the  court  re- 
A'Crsed  jurisdiction  in  its  order  of  March  24,  1936, 
confirming  the  Hendy  Plan  (appellees'  brief,  p.  45) ; 
(2)  that  the  final  decree  of  January  27,  1937,  re- 
strained stockholders  from  instituting  suits  of  the 
character  of  appellants'  State  Court  actions  (appel- 
lees' brief,  pp.  42,  43) ;  and  (3)  that  said  final  decree 
itself  contains  a  reservation  of  jurisdiction  (appellees' 
brief,  pp.  45  to  47).  Appellants  reply  to  each  of  these 
three  propositions,  in  their  order,  as  follows : 

(1)  The  reservation  of  jurisdiction  in  the  March 
24,  1936,  order  confirming  the  Hendy  Plan  was  merely 
to  empower  the  court  to  thereafter  make  any  orders 
necessary  to  carry  the  Plan  into  effect.  The  Plan  had 
been  fully  executed  and  accomplished  by  January  27, 
1937,  as  stated  in  the  final  decree  of  that  date,  and  the 
purpose  of  the  reservation  in  the  prior  order  confirm- 
ing the  Plan  accordingly  ended.  In  other  words,  the 
final  decree  superseded  the  order  confirming  the  Plan 
and  the  reservation  of  jurisdiction  contained  in  the 
latter  order  was  accordingly  terminated  (see  In  re 
Corona  Radio  &  Television  Corp.,  102  Fed.  (2d)  959 
at  962). 

(2)  Examination  of  the  restraining  order  con- 
tained in  the  final  decree  shows  that  creditors,  claim- 
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ants  and  stockholders  of  the  debtor  corporation  were 
enjoined  from  bringing  suits  against  the  debtor,  the 
trustee,  or  properties  of  the  debtor  ^M^ased  upon  any 
right,  claim,  or  interest  which  any  such  creditor, 
claimant,  or  stockholder  may  have  Jiad  in,  to,  or 
against  the  debtor''  (Tr.  p.  231).  This  prohibition 
applied  only  to  past  claims,  that  is,  claims  which 
existed  prior  to  entry  of  the  final  decree,  and  would 
not,  therefore,  affect  actions  of  the  nature  of  appel- 
lants' State  Court  actions,  which  iJresent  a  contro- 
versy which  did  not  arise  until  distribution  of  the 
stock  in  question  on  December  20,  1940.   Furthermore, 

this  controversy  affects  neither  the  Hendv  Co.  nor 

^1  t. 

any  of  its  property,  as  previously  pointed  out. 

(3)  Appellees'  argmnent  that  the  final  decree  con- 
tained a  reservation  of  jurisdiction  to  deal  with  the 
controversy  now  before  the  court  is  indeed  a  novel 
one  and  is  based  upon  a  tortured  interpretation  of 
certain  language  contained  in  Paragraph  16  of  the 
final  decree  (Tr.  pp.  231,  232).  Paragraph  16  reads  as 
follows : 

^^That  the  proceedings  for  the  corporate  reor- 
ganization of  the  debtor  in  this  court  entitled  ^In 
the  Matter  of  The  Joshua  Hendy  Iron  Works,  a 
corporation,  debtor.  No.  25937-S',  be,  and  the 
same  hereby  are,  terminated  and  closed;  such 
termination  and  closing  to  be  for  all  purposes 
final  upon  the  filing  herein  of  receipts  showing 
the  payment  of  the  final  fees  and  expenses  herein- 
above allowed,  and  the  surrender  and>  exchange  of 
the  stock  certificates  which  Imve  not  yet  been 
surrendered  and  exchanged  as  provided  in  said 
plan  of  reorganization/'    (Italics  ours.) 
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Appellees  contend  that  the  italieized  portion  of  the 
above  quoted  language  constitutes  "si  clear  reserva- 
tion of  jurisdiction  for  the  purpose  of  effectuating 
the  entire  plan  of  reorganization''  (ai:)pellees'  brief, 
pp.  46,  47),  and,  accordingly,  that  jurisdiction  over 
the  controversy  })resented  here  was  retained.  Any  such 
interpretation  is  unsound,  for  this  language  obviously 
refers  to  the  surrender  of  shares  by  the  old  Hendy 
stockholders,  contemplated  by  Paragraph  6G  2  of  the 
Hendy  Plan  (Tr.  pp.  186,  187),  in  exchange  for  which 
the  stockholders  received  Trustees'  Receipts  and  Cer- 
tificates to  the  extent  of  50%  of  the  shares  so  sur- 
rendered (appellants'  brief,  pp.  6,  7).  That  all  stock- 
holders, including  appellants,  had  surrendered  their 
old  shares  and  had  received  their  Trustees'  Receipts 
and  Certificates  in  exchange  long  prior  to  December 
20,  1940,  the  date  of  distribution  of  the  stock  here  in 
question,  and  long  prior  to  commencement  of  appel- 
lants' State  Court  actions,  is  conceded  by  ajjpellees 
(appellees'  brief,  pp.  6,  7),  and  there  is  no  intimation 
that  the  fees  allowed  in  the  final  decree  were  not 
promptly  paid.  The  purpose  of  this  limited  reserva- 
tion of  jurisdiction  until  the  stock  was  ^^surrendered 
and  exchanged  as  provided  in  the  plan''  was  thus 
fully  accomplished,  and  the  reservation  accordingly 
ceased  to  exist  long  before  the  question  presented 
here  ever  arose.  After  entry  of  a  final  decree  in  a 
Section  77-B  reorganization  proceeding,  the  court  is 
without  jurisdiction  except  as  to  such  matters  as  are 
specifically  reserved  therein  (hi  re  Argyle-Lakeshore 
Bldy,  Corp.,  98  Fed.  (2d)  372),  and  the  limited  reser- 
vation of  jurisdiction  under  discussion  here  certainly 
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does  not  constitute  a  general  reservation  of  jurisdic- 
tion for  all  purposes.  We  are  here  concerned  with 
the  propriety  of  the  stock  distribution  to  appellees 
Bassick,  Hyland  and  Levit  on  December  20,  1940,  and 
that  transaction  involves  neither  a  surrender  nor  an 
exchange  of  stock. 

Appellees  .place  great  store  in  the  argument  that 
the  controversy  presented  here  is  subject  to  the  con- 
tinuing or  supplemental  jurisdiction  of  the  District 
Court.  In  doing  so,  they  ignore  certain  important 
factors  which  must  necessarily  have  a  bearing  on  the 
question!  of  whether  this  is  a  case  where  this  type  of 
jurisdiction  can  be  invoked,  namely,  (1)  the  lack  of 
a  general  reservation  of  jurisdiction  in  the  final  de- 
cree in  the  reorganization  proceeding;  (2)  that  no 
property  within  the  court's  control  is  involved;  (3) 
that  appellants'  State  Court  actions  do  not  attack  or 
seek  to  nullify  or  interfere  with  any  matter  or  thing 
previously  deteiTuined  by  the  District  Court  in  the 
reorganization  proceeding;  and  (4)  that  tlie  parties 
to,  and  the  subject  matter  of,  the  State  Court  actions 
are  not  the]  same  as  in  the  reorganization  proceeding. 

The  first  three  points  listed  above  have  already 
been  discussed  in  this  brief.  As  to  the  fourth  point, 
it  is  well  settled  that  a  court  of  equity  has  ancillary 
jurisdiction  only  when  the  subject  matter  and  the 
parties  are  the  same  in  the  original  and  in  the  ancil- 
lary action  (Boot  v.  Woohvorth,  37  L.  Ed.  1123). 
It  is  equally  well  settled  that  a  supplemental  bill, 
filed  after  the  determination  of  the  original  cause, 
is  not  ancillary.     The  parties  to  a  controversy  in  the 
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Federal  Court  cannot,  under  the  guise  of  supplemen- 
tal pleadings  filed  after  the  principal  controversy 
has  been  determined,  vest  the  Federal  Court  with 
jurisdiction  over  parties  or  subject  matter  as  to 
which  it  had  no  original  jurisdiction  (Omaha  Horse 
By,  Co,  V.  Cable  Tramway  Co.,  33  Fed.  689;  Appeal 
dismissed,  140  U.  S.  674). 

The  individual  appellees  apparently  do  not  contend 
that  they  y  were  ever  parties  to  the  original  reorgani- 
zation proceeding,  so  only  the  question  of  similarity 
of  the  subject  matter  of  the  original  reorganization 
proceeding  and  the  subject  matter  of  the  State  Court 
actions  need  be  considered  here.  The  subject  matter 
of  the  original  reorganization  proceeding  was,  of 
course,  the  reorganization  of  the  Hendy  Co. — the 
formulation  of  a  reorganization  plan.  The  subject 
matter  of  the  State  Court  actions  relates  to  the 
propriety  of  the  stock  distribution  to  appellees  Bas- 
sick,  Hyland  and  Levit,  a  question  that  obviously  was 
not,  and  could yuot  have  been,  before  the  court  in  the 
original  reorganization  proceeding.  As  previously 
l)ointed  out,  this  question  must  be  determined  in  the 
light  of  the  events  and  circumstances  occurring  long- 
after  the  original  reorganization  proceeding  was 
finally  terminated  and  closed,  events  and  circum- 
stances which  by  their  very  nature  could  not  have 
been  anticipated  by  the  court  when  the  iPlan  was 
confirmed. 

In  urging  that  the  doctrine  of  ancillary  jurisdic- 
tion is  applicable  here,  appellees  entirely  ignore  the 
authorities  cited  on  i)age  37  of  appellant's  opening 
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brief  and  rely  ^principally  upon  Local  Loan  Co.  v. 
Hunt,  292  U.  S.  234  and  In  re  Hermitage  BJdg.  Corp,, 
100  Fed.  (2d)  597.  Each  of  these  cases  involved  an 
interference  with,  or  the  disregarding  of,  previous 
Federal  court  orders,  and  are  readily  distinguishable 
from  the  case  presented  here. 

The  Hunt  case  arises  out  of  an  oi'dinary  proceed- 
ing in  bankruptcy.  Following  entry  of  an  order  dis- 
charging the  bankrupt  from  all  of  his  debts,  a  creditor 
sued  him  in  a  State  Court  to  enforce  a  prior  obliga- 
tion, thus  disregarding  the  discharge.  The  bankrupt 
thereupon  petitioned  the  bankruptcy  court  to  enjoin 
further  prosecution  of  the  State  Court  action.  An 
injunction  was  properly  granted,  this  being  a  clear 
case  where  the  court  was  .justified  in  invoking  its 
ancillary  jurisdiction  to  restrain  the  disregard  of  its 
discharge  decree. 

In  the  Hermitage  case  the  debtor  corporation  had 
been  reorganized  under  Section  77-B  of  the  Bank- 
ruptcy Act.  Under  the  plan,  new  stock  was  to  be 
issued  for  the  old  stock  during  the  ensuing  five  years 
upon  the  happening  of  certain  contingencies.  A  final 
decree  was  entered,  under  which  the  old  stockholders 
were  specifically  enjoined  from  instituting  court  ac- 
tions for  issuance  of  the  new  stock  until  those  con- 
tingencies  were  met.  In  direct  violation  of  this  in- 
junction, appellant,  an  old  stockholder,  filed  a  bill 
in  the  State  Court  against  Directors  of  the  debtor 
to  enforce  issuance  of  the  new  stock.  The  Directors 
then  moved  to  strike  this  bill  upon  the  ground  that 
the  State  Court  was  without  jurisdiction;  that  ap- 


15 


pellant's  remedy  was  in  the  Federal  court,  and  that 
the  State  Court  action  was  barred  by  the  injunctive 
order  in  the  final  decree.  Acting  upon  the  motion, 
the  State  Court  'directed  appellant  to  present  the 
matter  to  the  Federal  District  Court.  Without  ap- 
pealing this  ruling,  and  acting  upon  this  direction, 
appellant  then  voluntarily  intervened  in  the  original 
reorganization  proceeding.  Upon  a  .hearing  of  this 
intervention  petition,  the  District  Court  enjoined 
further  prosecution  of  the  State  Court  action.  On 
the  appeal  from  this  injimctive  order,  .the  Circuit 
Court  of  Appeals  held  that  the  State  Court  action 
was  contrary  to  the  injunction  in  the  final  decree. 

It  is  obvious  that  neither  of  these  cases  is  con- 
trolling in  the  situation  presented  here.  It  is  also 
pertinent  to  note  that  both  the  Hunt  and  Hermitage 
cases  are  from  the  Seventh  Circuit,  the  ,same  circuit 
which  decided  the  cases  relied  upon  by  appellants  as 
determinative  of  the  question  of  the  effect  of  a  final 
decree  containing  no  general  resei-^^ation  of  jurisdic- 
tion (see  appellants'  opening  brief,  p.  37). 

In  Note  83  appearing  on  page  27  of  appellees'  brief, 
appellees  contend,  briefly  and  without  elaboration, 
that  they  question  of  the  District  Court's  right  to  per- 
manently enjoin  the  State  Court  action  brought  by 
appellant  Behneman  under  Section  403  of  the  Cali- 
fornia Civil  Code  (described  in  appellants'  opening 
brief,  pp.  33  to  35)  is  not  jurisdictional.  This  con- 
tention is  without  merit,  and  api)ellees  do  not  attem])t 
to  justify  it.  In  their  petition  of  March  11,  1941 
(which  supplements  their  petition  of  February  19, 
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1941),  appellees  refer  to  this  State  Court  action,  as 
well  as  to  the  Shores  and  Behneman  declaratory 
relief  actions,  alleging  that  /4f  said  actions  are  al- 
lowed to  proceed  irreparable  injury  and  damage  will 
be  done"  to  appellees,  and  that  '^said  actions  consti- 
tute and  fare  an  unwarranted  and  improper  attack 
and  attempted  infringement  of  the  sole  and  exclusive 
jurisdiction  of  the  above  entitled  court  and  its  order 
dated  March  24,  1936"  (Tr.  pp.  287,  288).  Acting 
upon  this  petition,  the  District  Court  temporarily  re- 
strained further  prosecution  of  this  action  under 
Section  403  of  the  California  Civil  Code,  as  well  as 
the  Shores  and  Behneman  declaratory  relief  actions, 
in  its  order  of  March  11,  1941  (Tr.  pp.  290,  291). 
Appellants'  motion  to  dismiss  appellees'  said  peti- 
tions and  to  vacate  the  temporary  restraining  order 
was  made  on  jurisdictional  grounds  (Tr.  p.  336),  and 
was  denied.  The  temporary  restraining  order  was 
made  permanent  in  the  District  Court's  judgment  of 
November  15,  1941  (Tr.  p.  134).  Appellants'  speci- 
fication of  error  No.  II  (appellants'  opening  brief, 
p.  18)  is  specifically  directed  at  the  District  Court's 
denial  of  appellants'  above  described  motion  to  dis- 
miss. These  facts  clearly  demonstrate  that  the  ques- 
tion of  the  District  Court's  right  to  permanently  en- 
join further  prosecution  of  the  State  Court  action 
under  Section  403  of  the  California  Civil  Code  is 
wholly  and  entirely  jurisdictional.  In  fact,  insofar 
as  this  action  is  concerned,  nothing  other  than  juris- 
diction to  enjoin  its  further  prosecution  is  involved, 
for  the  merits  of  this  action  were  not  in  issue  in  the 
trial  before  the  District  Court. 
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2.     Jurisdiction  of  the  District  Court  Over  the  Subject  Matter 
of  the  Shores  and  Behneman  State  Court  Actions. 

Appellees  argue  that  inasmuch  as  the  District  Court 
has  jurisdiction  to  entertain  appellees'  petitions  of 
February  19tli  and  March  11,  1941  in  the  reorganiza- 
tion proceeding,  it  had  jurisdiction  to  render  the 
judgment  appealed  from,  regardless  of  whether  or 
not  the  Shores  action  was  properly  removed  from 
the  State  Court  (appellees'  brief,  p.  53).  This  begs 
the  question,  for  if,  as  contended  by  appellants,  the 
District  Court  did  not  have  jurisdiction  over  ap- 
pellees' petitions,  then  the  propriety  of  removal  of 
the  Shores  action  from  the  State  to  the  District  Court 
becomes  highly  material. 

The  Shores  action  was  removed  upon  the  sole 
ground  that  the  complaint  in  that  action  presented 
a  ^^ Federal  question"  within  the  meaning  of  the  re- 
moval statute  (28  U.  S.  C.  71).  As  demonstrated  in 
appellants'  openmg  brief,  a  bill  or  complaint  presents 
a  Federal  question  only  where  the  allegations  thereof 
present  a  case  in  which  the  recoveiy  depends  upon 
the  construction  of  a  law  of  the  United  States.  If 
the  validity,  constiiiction  or  effect  of  such  a  law  is 
not, the  subject  of  a  bona  fide  dispute,  then  a  Federal 
question  is  not  present  (see  appellants'  opening  brief, 
pp.  45,  46). 

Appellees  contend  that  the  Shores  action  ^iieces- 
sarily  involves  the  construction  of  the  Bankruptcy 
Act"  (appellees'  brief,  p.  54).  This  contention  is 
definitely  unsound  (appellants'  opening  brief,  pp.  47 
to  51).  Appellees  further  urge  that  ''the  rights  as- 
serted by  the  parties  in  the  Shores  action  are  rights 
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arising  under  a  law  of  the  United  States,  namely,  the 
Bankruptcy  Acf  (appellees'  brief,  p.  55),  but  this 
argument  fails  for  lack  of  any  satisfactory  explana- 
tion. The  mere  fact  that  the  Shores  action  seeks  to 
enforce  property  rights  originating  out  of  a  reor- 
ganization plan  approved  under  Section  77-B  of  the 
Bankruptcy  Act  does  not  make  it  one  which  arises 
under  the  Constitution  or  law^s  of  the  United  States 
within  the  meaning  of  the  removal  statute,  for  no 
dispute  or  controversy  respecting  the  validity,  con- 
struction or  effect  of  the  Bankruptcy  Act  is  pre- 
sented by  the  Shores  complaint  (see  cases  cited  ap- 
pellants' opening  brief,  pp.  48-50;  also  Metcalf  v, 
Watertowyi,  128  U.  S.  586;  Pope  v.  Louisville  Rail- 
way, 173  U.  S.  573).  The  fact  that  the  Shores  com- 
plaint may  call  upon  the  State  Court  to  interpret 
language  contained  in  Paragraph  6G  2  of  the  Hendy 
Plan  does  -not  present  a  Federal  question,  for  the 
interpretation  of  this  language  does  not  rest  exclu- 
sively with  the  District  Court.  There  is  no  reason 
why  a  State  Court  cannot  properly  construe  it  (ap- 
pellants' opening  brief,  pp.  49,  50). 

There  is  still  another  reason  why  the  propriety  of 
the  removal  of  the  Shores  action  to  the  District  Court 
is  vitally  important.  The  individual  appellees  are 
all  named  as  defendants  in  the  Shores  action.  How- 
ever, although  they  were  not  parties  to  the  original 
reorganization  proceeding,  they  nevertheless  saw  fit  to 
file  their  asserted  ancillary  petitions  of  February 
19th  and  March  11,  1941  in  that  proceeding  without 
previous  application  for  leave  to  intervene.  If,  as 
appellants  contend,  this  course  was  improper,  and  if, 
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as  api)ellants  likewise  contend,  the  original  Hend\' 
reorganization  proceeding  was  closed  upon  entry  of 
the  (final  decree  on  January  27,  1937,  then  the  con- 
troversy presented  here  was  never  properly  before 
the  District  Court  unless  the  removal  of  the  Shores 
action  was  proper. 


n. 

REPLY  TO  APPELLEES'  CONTENTION  THAT  THEY  BECAME 
PROPER  PARTIES  TO  THE  HENDY  REORGANIZATION  PRO- 
CEEDING UPON  THE  FILING  OF  THEIR  PETITIONS  OF 
FEBRUARY  19TH  AND  MARCH  11,  1941. 

The  individual  appellees  make  no  contention  that 
they  were  parties  to  the  original  reorganization  pro- 
ceeding. They  cheerfully  admit  that  their  petitions 
for  injunctive  relief  of  February  19th  and  March  11, 
1941  were  filed  without  previous  application  for,  or 
order  permitting,  intervention.  Appellants'  objec- 
tion to  this  oversight  is  lightly  cast  aside  with  the 
excuse  that  such  an  objection  ^^obviously  relates  to 
a  jnere  technicality  and  does  not  affect  the  substan- 
tial rights  of  the  parties"  (appellees'  brief,  p.  48). 
Appellees'  argument  seems  to  be  that  if  they  had 
taken  trouble  -  to  petition  for  the  right  to  intervene 
such  petition  would  have  been  granted;  that  their 
right  to  intervene  was  absolute  because  their  interest 
was  based  on  property  in  the  control  of  the  court; 
and  that  their  failure  to  follow  the  prescribed  proce- 
dure regarding  intervention  did  not  affect  the  sub- 
stantial rights  of  the  parties. 
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The  act  of  intervening,  of  course,  contemplates  the 
pendency  of  existing  litigation  {Adier  v.  Semnan,  266 
Fed.  823),  and  appellants  have  elsewhere  demon- 
strated that  the  original  Hendy  reorganization  pro- 
ceeding had  ceased  to  i  exist  upon  entry  of  the  fuial 
decree  of  January  27,  1937.  If  this  is  true,  then  aj)- 
pellees'  petitions  of  February  19th  and  March  11, 
1941  were  original  in  character,  were  dependent  u]:)on 
jurisdictional  grounds  other  than  those  involved  m 
the  original  reorganization  proceeding,  and  regular 
process  should  have  been  issued  upon  the  filing 
thereof.  But  assuming,  for  the  purpose  of  argument, 
that  the  original  proceeding  had  not  been  closed  when 
appellees  filed  their  said  petitions,  they  then  could 
not  escape  the  necessity  of  formal  intervention  in 
that  (proceeding.  Rule  24  (c)  of  the  Rules  of  Civil 
Procedure  for  the  District  Courts  of  the  United  States 
distinctly  prescribes  the  procedure  to  be  followed  by 
a  person  desiring  to  intervene  in  any  action.  This 
section  applies  to  bankruptcy  proceedings  {In  re 
Finger  Lakes  Land  Co.  Inc.,  29  Fed.  Su]).  50).  It 
has  been  pointed  out  that  in  all  cases,  whether  the 
right  to  intervene  is  conditional  or  unconditional, 
statutory  or  non-statutory,  the  person  desiring  to  in- 
tervene must  serve  a  motion  to  intei'vene  upon  all 
parties  affected  thereby.  Like  other  motions,  it  must 
state  the  grounds  therefor,  and  it  must  be  accom- 
panied by  a  pleading  which  sets  forth  the  claim  or 
defense  for  which  intervention  is  souglit  (Moore's 
Federal  Procedure,  Vol.  2,  p.  2367). 

The  prescribed  procedure  established  by  Rule   24 
was  admittedly  not  followed  by  appellees.     Further- 
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more,  their  right  to  intervene,  if  any,  was  purely  per- 
missive, thus  falling  under  subdivision  (b)  of  the 
Rule,  for  none  of  the  circumstances  conferring  an  un- 
conditional right  under  subdivision  (a)  of  the  Rule 
w^ere  present. 

In  arguing  that  appellants  were  not  prejudiced  by 
their  failure  to  properly  intervene,  appellees  rely  on 
28  U.  S.  C,  Sec.  391.  However,  this  section  merely 
deals  with  the  powder  of  Federal  courts  to  grant  new 
trials  in  jury  cases  and  can  have  no  bearing  upon  the 
point  here  under  discussion. 

Although  the  point  was  raised  before  the  Special 
Master,  his  report  of  March  28,  1941  contains  no  dis- 
cussion or  finding  regarding  the  failure  of  the  in- 
dividual appellees  to  file  a  petition  in  intervention 
(Tr.  pp.  293  to  335).  One  of  appellants'  grounds 
of  objection  in  the  District  Court  to  this  report  was 
this  failure  to  properly  intei-vene  (Tr.  pp.  371,  372), 
but  ruling  on  these  objections  was  reserved  by  the 
court  imtil  after  trial,  and  the  Master's  report  was 
finally  approved  in  the  judgment  appealed  from, 
thus  for  the  first  time  gi^njig  appellants  a  ruling  on 
their  objections  (Tr.  p.  133).  Had  the  matter  of 
appellees'  right  to  intervene  in  the  original  reorgani- 
zation proceeding  been  presented  to  the  District 
Court  in  the  proper  way,  the  questions  of  jurisdiction 
involved  here  would  ,have  been  raised  at  an  early 
stage  of  this  litigation  and  might  have  been  finally 
determined  by  an  appeal  without  the  expense  of  a 
lengthy    trial    on    the    merits.     Appellants    have    ac- 
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cordingly  been  very  definitely  prejudiced  by  the  lack 
of  a  timely  and  proi)er  application  for  intervention 
in  the  manner  prescribed  by  Rule  24  (c). 


III. 

ANSWER  TO  APPELLEES'  CONTENTION  THAT  THE  JUDGMENT 
OF  THE  DISTRICT  COURT  WAS  PROPER  ON  THE  MERITS. 

Appellants  contend  in  their  opening  brief  (p.  51), 
and  here  contend,  that  on  the  merits  of  this  case  the 
fundamental  and  only  question  before  the  court  is 
whether  or  not  the  stock  distribution  to  appellees 
Bassick,  Hyland  and  Levit  on  December  20,  1940, 
was  proper.  This  was  conceded  by  appellees  at  the 
time  of  trial  (Tr.  pp.  525,  526,  552),  but  is  denied 
by  them  on  this  appeal  (appellees'  brief,  pp.  58,  59). 

Distribution  of  the  stock  in  question  can  be  justi- 
fied upon  one  ground  only,  namely,  that  the  distribu- 
tion was  made  in.  accordance  with  Paragraph  6G  2 
of  the  Hendy  Plan.  This  paragraph  contemplates 
distribution  to  the  managing  officers  only  '^as  a  re- 
tvard  for  mmmgemenf  and  the  success  fid  rehahilita- 
tion  of , the  company's  affairs' \  and  for  no  other  rea- 
son. But  in  their  brief  (p.  59)  appellees  likewise 
attempt  to  justify  this  stock  distribution  on  the  ad- 
ditional ground  that  it  was  also  made  *^ pursuant 
to  repeated  assurances  to  the  managing  officers  in  con- 
sideration of  which  these  officers  had  been  working 
for  partial  comj)ensation".  Paragraph  6G  2  of  the 
Plan  does  not  authorize  the  Hendy  Directors  to  make 
any  such  assurances.     If  assurances  of  this  charac- 
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ter  were  a  reason  for  motivating  the  stock  distribu- 
tion, and  this  appears  to  be  definitely  the  case  (see 
resolution  of  Hendy  Board  adopted  on  December  20, 
1940,  set  forth  at  pp.  16  to  19  of  appellees'  brief; 
also  Paragraph  YI  of  appellees'  petition  of  February 
19,  1941,  Tr.  pp.  237  to  239;  and  also  Finding  of 
Fact  XII,  Tr.  pp.  109,  110),  then  the  stock  distribu- 
tion was  definitely  improper. 

Appellants'  position  with  respect  to  the  proper  in- 
terpretation to  be  placed  on  the  language  of  Para- 
graph 6G  2  of  the  Hendy  Plan/ has  been  fully  stated 
at  pages  51  to  63  of  their  opening  brief,  and  will  not 
be  supplemented  here.  However,  with  respect  to  ap- 
pellees'/argument  that  the  affairs  of  the  Hendy  Co. 
had  been  successfully  rehabilitated  on  December  20, 
1940,  we  wish  again  to  direct  the  court's  attention  to 
the  fact  that  prior  to  that  date  all  operating  assets 
of  the  Hendy  Co.  had  been  sold;  proceeds  of  this 
sale  of  capital  assets  had  been  resorted  to  in  order 
to  pay  off  balances  still  due  the  old  deferred  credi- 
tors; the  going  concern  value  of  the  company  had 
thus  been  destroyed,  and  proceedings  for  the  corj)orate 
dissolution  of  the  company  had  been  instituted.  In 
other  words,  the  Hendy  Co.  had  been  definitely  and 
finally  put  out  of  business  by  December  20,  1940. 
This,  we,  submit,  was  not  the  type  of  ^'successful  re- 
habilitation" contemplated  by  Paragraph  6G  2  of  the 
Hendy  Plan. 
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IV. 

APPELLANTS'  REPLY  TO  APPELLEES'  CONTENTION  THAT 
THE  DISTRICT  COURT  PROPERLY  ISSUED  A  PERMANENT 
INJUNCTION  RESTRAINING  APPELLANTS  FROM  HERE- 
AFTER QUESTIONING  THE  PROPRIETY  OF  THE  CASH 
BONUS  PAYMENTS  MADE  TO  APPELLEES  BASSICK, 
HYLAND  AND  LEVIT  ON  DECEMBER  4,  1940. 

In  the  Shores  complaint  only  the  stock  distribu- 
tion to  appellees  Bassick,  Hyland  and  Levit  is  ques- 
tioned— the  payment  of  cash  bonuses  to  these  appel- 
lees is  not ' attacked,  and  no  relief  is  prayed  for  with 
respect  to  such  payments  (Tr.  pp.  3  to  23).  It  is 
true  that  in  Paragraph  III  of  the  complaint  in  the 
Shores  action  it  is  alleged  that  hetiveem  March  24, 
1936  and  November  15,  1940  appellees  Bassick,  Hy- 
land and  Levit,  as  employees  of  the  Hendy  Co.,  were 
adequately  compensated  for  their  services.  This  al- 
legation was  denied  in  appellees'  answer  to  the  Shores 
complaint  (Tr.  pp.  51,  52).  It  is  also  true  that  in 
Paragraph  VI  of  appellees'  petition  of  February  19, 
1942  (Tr.  pp.  237  to  239)^  it  is  alleged  that  the  com- 
pensation paid  to  appellees  Bassick,  Hyland  and 
Levit  was  not  ooynmenstirate  with  the  value  of  their 
services,  and  that  this  allegation  was  denied  by  ap- 
pellants in  their  answer  to  this  petition.  An  issue 
was  thus  raised  as  to  the  adequacy  or  inadeqioacy  of 
the  compensation  paid  to  these  appellees  up  to  No- 
vember 15,  1940.  However,  inasmuch  as  the  ade- 
quacy or  inadequacy  of  their  com})ensation  could  not, 
as  'already  pointed  out,  have  any  bearing  on  the 
propriety  of  a  stock  distribution  under  Paragraph 
6G  2,  this  issue  w^as  not  material  to  the  determination 
of  these  consolidated  causes. 
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Under  pione  of  the  2:>leaclings  filed  herein  was  an}' 
issue  ever  raised  as  to  the  projwiety  or  improprietij 
of  payment  of  the  cash  distributions  made  to  appellees 
Bassick,  Hyland  and  Levit  on  December  4,  1940.  Ap- 
pellees do  not  so  contend  in  their  brief,  but,  on  the 
contrary,  refer  to  ^^the  inadequacy  of  the  compensa- 
tion of  the  corporation's  managing  officers''  pleaded 
in  their  petitions  (appellees'  brief,  p.  77).  Without 
question,  all  of  the  evidence  referred  to  in  appellees' 
brief  (pp.  76,  77)  dealt  merely  with  the  question  of 
adequacy  of  the  compensation  paid  to  the  manage- 
ment prior  to  sale  of  the  Hendy  plant  on  November 
15,  1940 — not  with  the  propriety  of  payment  of  the 
cash  bonuses  paid  on  December  4,  1940.  There  was 
no  evidence  introduced  by  any  party  which  will  sup- 
port the  court's  finding  of  fact  that  the  cash  dis- 
tribution of  December  4,  1940  was  proper  (Finding 
No.  XVI,  Tr.  p.  118),  or  its  conclusion  of  law  that 
these  cash  distributions  were  ^^due,  reasonable,  and 
proper  and  should  be  ratified,  approved  and  con- 
firmed"  (Conclusion  No.  Ill,  Tr.  pp.  128,  129). 

Whether  the  cash  compensation  paid  to  appellees 
Bassick,  Hyland  and  Levit  prior  to  November  15, 
1940  was  adequate  is  one  thing — whether  the  bonus 
payments  of  December  4,  1940  were  proper  is  some- 
thing else.  No  issue  presenting  the  question  of  pro- 
priety of  the  cash  bonus  payments  was  either  raised 
by  the  pleadings  or  during  the  trial.  Accordingly, 
the  injunction  contained  in  the  judgment  appealed 
from,  restraining  appellants  from  attacking  the  pro- 
priety of  the  cash  and  bonus  distributions  to  appel- 
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lees  Bassick,  Hyland  and  Levit,  (T't^*-  P-  135),  is  highly 
improper  and  should  be  dissolved.  As  pointed  out 
in  appellants'  opening  brief  (p.  65),  there  is  presently 
pending  a  State  Couii  action  attacking  the  propriety 
of  the  cash  and  bonus  payments  of  December  4,  1940. 
This  action  was  commenced  only  a  couple  of  months 
before  the  trial  of  these  consolidated  causes  and  in- 
volves an  issue  which  under  no  circumstances  can  be 
said  to  arise  out  of  the  Hendy  reorganization  proceed- 
ing or  the  Hendy  Plan  of  Reorganization.  If  the  exist- 
ing permanent  injunction  is  x)ermitted  to  stand,  ap- 
pellants and  the  other  stockholders  of  the  Hendy  Co. 
will  for  all  time  be  deprived  of  their  right  to  a  judi- 
cial hearing  and  determination  on  the  propriety  of 
the  December  4,  1940  bonus  distributions — an  issue 
not  presented  here. 


CONCLUSION. 

For  the  reasons,  and  under  the  authorities,  set  forth 
in  appellants'  opening  brief,  and  in  their  foregoing 
reply  brief,  it  is  submitted  that  the  judgment  of  the 
District  Court  in  these  consolidated  causes  should  be 
reversed. 

Dated,  San  Francisco, 
October  19, 1942. 

Respectfully  submitted, 

Byrne,  Lamson  &  Jordan, 
Paul  S.  Jordan, 

Attorneys  for  Appellants. 
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